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	Appeal Decision
On Papers on file.

	by John Dowsett MA DipURP DipUD MRTPI

	an Inspector on direction of the Secretary of State for Environment, Food, and Rural Affairs

	Decision date: 21 November 2025



Appeal Ref: ROW/3352367
Upgrade Public Footpath 17, Warslow & Elkstones to a Public Bridleway and
the addition of a Public Bridleway either side from Stoneyfold Lane.

· The appeal is made under Section 53(5) and paragraph 4(1) of Schedule 14 to the Wildlife and Countryside Act 1981 (the 1981 Act) against the decision of Staffordshire County Council not to make an Order under Section 53(2) of that Act. 
· The application was made on 25 October 2018 and was refused by Staffordshire County Council on 16 September 2024. 
· The Appellant claims that part of the route of Public Footpath 17 should be upgraded to a Public Bridleway and that a Public Bridleway should be added to the Definitive Map and Statement at each end of that section, with one part running generally east to join Stoneyfold Lane and the other generally south to join the road running between Lower Elkstone and Upper Elkstone adjacent to Town Head Farm.

Summary of decision:  The appeal is dismissed.
	[bookmark: bmk_Decisions][bookmark: bmk_Conditions]


Preliminary Matters
I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal under Section 53(5) and Paragraph 4(1) of Schedule 14 of the 1981 Act.
I have not visited the site, but I am satisfied that I can make my decision without the need to do so.
The appellant, Ms Felicity Edmeston on behalf of the Staffordshire Moorlands Bridleways Group, submitted the application to Staffordshire County Council (the Council).  The application was considered by the Council’s Countryside and Rights of Way Panel on 13 September 2024, and a formal decision was issued on 16 September 2024.  This appeal relates to the Council’s decision not to make an Order.
For ease of reference, a copy of the map submitted with the application is attached to this decision at Appendix 1.  The claimed route starts on Stoneyfold Lane at Point A on the submitted map and runs generally westward across a field to where it would meet the defined route of Footpath 17 at Point B on the map.  Footpath 17 commences at a point further south on Stoneyfold Lane and from there runs generally north west to this point, from whence it continues in a west south west direction to point C on the map where Footpath 17 then turns and continues west.  From Point C, the claimed route runs generally south south west before turning south south east to meet the road running between Lower Elkstone and Upper Elkstone just to the west of Town Head Farm.  It is claimed that between Points A and B, and between Points C and D, the route should be recorded as a public bridleway, and that between Points B and C, Footpath 17 should be upgraded to Bridleway status.
Main Issues
Section 53(2) of the 1981 Act requires a surveying authority to make orders to modify its definitive map and statement in consequence of certain events specified in Section 53(3).  Where a public right of way is not presently recorded, Section 53(3)(c)(i) of the 1981 Act specifies that an order should be made following the discovery of evidence which, when considered with all other relevant evidence, shows that “a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist…”.
In considering the above there are separate two tests to be applied: 
•	Test A: Does a right of way subsist on the balance of probabilities? 
•	Test B: Is it reasonable to allege that a right of way subsists? For this possibility to be shown, it will be necessary to show that a reasonable person, having considered all the relevant evidence available, could reasonably allege a right of way to subsist.  If there is a conflict of credible evidence, but no incontrovertible evidence that a right of way could not be reasonably alleged to subsist, then it is reasonable to allege that one does.
At this stage, I need only be satisfied that the evidence meets Test B, the lesser test.
Where it is proposed that an existing way should be upgraded from footpath to bridleway status, Section 53(3)(c)(ii) of the 1981 Act specifies that an Order should be made following the discovery of evidence which, when considered with all other relevant evidence, shows that “a highway shown in the map and statement as a highway of a particular description ought to be there shown as a highway of a different description”.  The evidential test to be applied is the balance of probabilities. 
It is apparent that, in relation to the Footpath 17 section of the claimed route, an anomalous outcome could potentially arise from the different standards of proof to be applied to the different sections of the route at this stage.  Should I find that only test B is applicable, given a proportion of this route is presently unrecorded, the reasonable approach would be for the whole of the route to be included in an Order.  This would provide an opportunity for the status of the route to be fully explored at the confirmation stage when the Order would be determined on the balance of probabilities.       
The evidence in this case is wholly documentary evidence.  The application was not accompanied by any evidence purporting to be claimed use of the route by local people or others.  In these circumstances, it is necessary to consider whether it can be inferred from the documentary evidence that there has been a dedication of a right of way at common law.
Reasons
The appellant’s case relies in the main on the Alstonefield Inclosure Award of 1839.  Inclosure awards will typically contain inter alia the name of the landowner of each plot; the extent of the landholding; and details of any roads, Rights of Way, drainage etc.
The extracts from the Alstonefield Inclosure Award that have been provided identify a route to be called the Whitefield Gate Road and described as a “Carriage and Drift Road”.  From the written description of the route and the provided extract from the Inclosure Map, this would appear to include the section of the claimed route from Point A to Point B and at least part of the claimed route from Point B to Point C.  From the map evidence provided, the extent of the “ancient lane” referred to in the written description from the Inclosure award is not wholly clear.  Nor is it clear from the description in the Inclosure Award whether the ancient lane was intended to be included as part of Whitefield Gate Road given that it lies outside the area covered by the Inclosure Award.  
The Inclosure Award differentiates between “Public Carriage Roads” and “Carriage and Drift Roads”.  The evidence suggests at least 6 Public Carriage Roads and some 39 Carriage and Drift Roads are identified in the Award.  All of the roads shown on the provided extract from the Inclosure Map are coloured similarly, from which little can gained in terms of discerning their status.
Two roads shown on the extract from the Inclosure Map, identified as Herbage Road and Warslow and Middle Hills Road are mentioned in the Public Carriageways section of the Inclosure Award.  The section where Whitefield Gate Road is listed is not among Public Carriage Roads but along with two other nearby roads, also described as Carriage and Drift Roads, named Averil Road and Yates Road respectively.  These latter are also shown on the Inclosure Map extract. Although only Yates Road is named on the Inclosure Map extract, Averil Road can be identified based on the description in the Award.  These roads appear to be named for the place that they lead to - Averil Side Farm and Yates (presumably also a farm as a building is shown on the Inclosure Map next to the word Yates).  The Map has an annotation ‘Whitefield Gate’ (within Allotment 11 marked in red on the Map) and a line is shown across the route at this point, with a further line also shown where the route exits between Allotments 12 and 13.  
This suggests that that the “eastwardly end” of the ancient lane referred to in the Inclosure Award may be at the point where there is an annotation on the map reading Whitefield Gate.  This also coincides with the boundary of the land covered by the Award.  The language of the Award, “branching out of the Lower Elkstone and Longnor Road in a westwardly direction over the Rakes Common to the Eastwardly end of an Ancient Lane which leads to Lower Elkstone”, (my emphasis) also suggests that it relates only to the road up to the point at which it joins the ancient lane.  This would be consistent with the naming of other nearby roads for the place that they lead to.  
There is some disagreement over the interpretation of the words “for the use of all persons whose Lands adjoin the same or who may require or think proper or have occasion to use the same” in the Inclosure Award.  The appellant argues that the words “who may require or think proper or have occasion to use” confers use by the wider public, whilst the Council contends that the phrase when read as a whole constitutes a limitation on the use because if it was intended that the route be public there would be no need to qualify it in the terms used.
The appellant suggests that within the Inclosure Award there are some 15 Carriage and Drift roads of more than 15 feet width and all of these are allocated for “the use of all persons whose Lands adjoin the same or who may require or think proper or have occasion to use the same”.  This is not, however, borne out in the extract from the Award provided by the Council, which show some roads over 15 feet but which do not use this terminology, and the appellant has not provided any extracts which show this to be the case.  
From the limited extracts of the Inclosure Award that I have seen, there are some differences in the terms and language used in respect of the several listed Carriage and Drift roads.  The same terms used for Whitefield Gate Road are used for at least one other road, whilst others do not appoint users at all, and some explicitly place maintenance responsibility on identified allotments.  In terms of widths, these roads range from 15 feet to 24 feet.  
Nonetheless, the wording used implies a wider use than simply for those persons whose land adjoins it.  My attention has been drawn to the Inspector’s Interim Order Decision in respect of The Somerset County Council (No. 6) Modification Order, 2016 at Pitney (Order Reference ROW/3229117) and the High Court judgement in Craggs v Secretary of State for the Environment [2020] EWHC 3346 (Admin) which refer to the provisions of the Pitney Inclosure Award of 1807 and The Shipham and Winscombe Inclosure Award of 1799 respectively.  These concluded that the user provisions in the awards effectively conferred unfettered public rights to use roads described as ‘private’.  
The Pitney Award confers use to “all and every other person or persons whomsoever having any occasion whatsoever to pass and repass thereon” in addition to the owners and occupiers.  The Shipham and Winscombe Award confers use to “… all and every the owners tenants and occupiers of the several and respective divisions and … with free liberty power and authority for them and all and every other person and persons whomsoever having any occasion whatsoever to go travel pass and repass through upon and over the same roads and ways and every or any or either of them on foot or on horseback with horses cattle carts and other carriages loaded or unloaded at their and every of their free wills and pleasure or otherwise howsoever as and when and as often as they or any or either of them shall think fit and proper…”.
The language used in these is more explicit than in the instant case where the award sets out use for “all persons…who may require, or think proper, or have occasion to use the same”.  This is a more guarded form of words, and the Council suggest that those with a requirement or occasion to use the route are not the public at large.  The Council does accept, however, that those who “think proper” to use it could potentially apply to anyone.  
A private road can be highway albeit one which is maintained by the landowner(s) as opposed to at the public expense.  In respect of Whitefield Gate Road, the Inclosure Award imposed the maintenance responsibility for the road on the “several owners and occupiers for the time being of the lands and hereditaments” of the township of Lower Elkstone “by a general rate or assessment”.  This is in contrast to another nearby Carriage and Drift Road, Averil Road, where the Award clearly designated the maintenance responsibility to the owner and occupiers of the farm and allotments that its serves.
Whilst the Council opine that this places the maintenance liability on owners and occupiers, a Township was a subdivision of a Parish and commonly occurred in larger Parishes.  Townships had the power to levy rates and to appoint a surveyor of highways.  At least some of the boundaries of Lower Elkstone are indicated on the Inclosure Award Map and from this it is apparent that there are properties some distance from the Whitefield Gate Road that would nonetheless be liable for its maintenance according to the Inclosure Award.  
This same terminology is used in relation to another 18’ carriage and drift road, Goldsitch House Road, in the extract from the Inclosure Award in the Council’s evidence.  However, in the same extract a further 21’ wide carriage and drift road, May Church Road, and an 18’ road, Back Forest Road, are appointed that do not appear to assign a maintenance responsibility to any party.  
The appellant has drawn my attention to the Brampton Inclosure Award of 1831 which sets out a private carriage road, the maintenance responsibility for which is imposed on the Parish Council due to great public use of it.  Whilst this indicates that there may be public rights over private roads, only a small extract from the Award is provided and the context of this is thus not known.  As set out above, highway rights can exist over a private road, with the terms “public” and “private” referring to maintenance responsibility.  The Brampton Award, however, explicitly sets out that maintenance of that particular road is to be by the Surveyor of Highways as part and parcel of the general highways of the parish.  The Alstonefield Inclosure Award imposes the maintenance on the “several owners and occupiers of the lands and hereditaments of the township” which on a plain reading is a group of individuals rather than the parish or the surveyor of highways.  
Considering the evidence from the Inclosure Award as a whole, the award distinguishes between public carriage roads and carriage and drift roads.  The public carriage roads are to be set out at 30 feet wide in accordance with the requirement in the General Inclosure Act 1801.  The width of the carriage and drift roads in the Inclosure Award are all less than the minimum 30 feet required for public road as set out in that Act.  It is therefore evident that the roads listed under Public Carriage Roads were intended as public roads.  
Whitefield Gate Road is not among these roads, rather it is listed with carriage and drift roads.  It is not explicitly stated that these are private roads, nevertheless, they are in a separate section from public roads, and the widths are less than those required for public roads.  This would indicate that they are intended to be something other than a public carriage road.   
Taken together, the identified users and the wider maintenance liability might suggest a broader public right to use this road.  That said, this would only relate to the extent of the road set out in the award e.g. to the point on the Award map marked Whitefield Gate.  The “ancient lane” is outwith the area covered by the Inclosure Award.
What is telling is the appellant’s statement that the section from Point A to Point B, whilst it appears on some early maps from around the same time as the Inclosure Award as part of a longer route, is missing from later, larger scale, and more detailed Ordnance Survey maps such as the 6 Inch and 25 Inch maps.  Whilst a track is shown on the 1:50,000 map published in 1978 it is otherwise absent for a period of approximately 100 years.  The appellant states that it is shown on the first edition 1:2500 map (it is assumed that this is intended to mean the 25 Inch Map) from 1878, however, an extract from this map showing that section of the route has not been adduced in evidence.  This section of the route does not appear on the 1897 One Inch to the Mile map, although this does show what is now the route of Footpath 17 as a footpath.  The question is whether there is sufficient evidence before the route ceased to be depicted to support the existence of a highway?
The extract from Yate’s 1775 Map of Staffordshire submitted by the appellant does not show this section of the claimed route.  It may have been standard cartographic practice in the 1700’s not to delineate roads crossing common land, nevertheless, the existence of a road on the claimed route cannot be inferred from this as it is simply not shown.  Something approximating the claimed route is illustrated on the extract from Greenwoods 1819 map.  However, this map does not show the Lower Elkstone and Longnor Road, although it may show part of route of this road as a track.  Consequently, it is not clear whether what is shown on Greenwoods map is a route running between two roads.
Whilst it is shown on the Inclosure Map, the plan for the Survey of Warslow and Elkstone from 1841, and an Ordnance Survey One Inch map from 1841, all of which fall within a two year time frame, the section of the claimed route from Point A to Point B on the appellant’s map, on the evidence before me, does not appear on any other Ordnance Survey map until the 1970’s.  Yates Road does not appear on the Survey of Warslow and Elkstone, nor is there any evidence that this road appears on any Ordnance Survey map.  The appellant suggests that this may be because the roads fell out of use.  If this is the case, then this must have happened very shortly after they were appointed for them to not feature on the six inch and twenty five inch map series, or the one inch maps after 1841 in the case of Whitegate Field Road.
The question that needs to be answered is can public rights be reasonably alleged to subsist over this section of the route?  The route is described as a carriage and drift road.  The term carriage road generally refers to a vehicular road whether it is private or public.  A drift (or drove) road was a route for the movement of livestock, either to market or from one field to another.  Given that these roads are differentiated from public carriage roads in the Inclosure Award, it cannot be assumed that these terms convey any wider public use. 
The language used in the Inclosure Award implies that the use is not restricted to the owners/occupiers of the two allotments it runs between (allotments 135 and 137).  However, this road does lead to an area of older inclosures (marked with red allotment numbers on the map) which would be effectively landlocked after the inclosure in the absence of a road or track, and which would require access to the road network.  The holders of these plots would think it proper or have occasion to use the road. 
The appellant suggests that Whitefield Gate Road together with the “ancient lane” should be regarded as a “cross road” or road linking two other public roads.  The depiction of a through route between roads on old maps can provide some support for the route being a road or bridleway.  Whilst it appears on a number of maps from the first half of the nineteenth century, the provided extracts do not include the map keys and, consequently, from this evidence I cannot be certain that any routes depicted are identified on these maps as a cross road.  
The above factors, taken together with the apparent disappearance without trace of the route from the map evidence for a period of approximately one hundred years strongly suggests that Whitefield Gate Road was neither a road maintained by the Parish, nor one that was regularly used by the public at large.
Based on the evidence before me, I cannot conclude that public rights could reasonably be alleged to exist on this section of the route.
The status of the section of the claimed route referred to as an “ancient lane” is not wholly clear.  This runs for the most part through an area marked on the Inclosure Map as “Old Inclosures”.  The terms of that Inclosure are not in the evidence.  Similarly, there is nothing in the evidence that would indicate that this lane was maintained by the Parish.  Nonetheless, the evidence is supportive of it being a pre-existing feature.  
The precise extent of the “ancient lane” is not entirely clear.  The southern end was at a point on the road between Lower and Upper Elkstone.  The other end could not be at Point C on the appellant’s map of the claimed route as it is clearly described as the “eastwardly end of an ancient lane” in the Inclosure Award.  At point C, the line of the ancient lane is travelling generally north.  A more logical easterly end is at the point annotated as “Whitefield Gate” on the Inclosure Map which is approximately mid-way between Points B and C on the appellant’s map.  The reference in the Inclosure Award to the eastwardly end is also suggestive that this route terminated on the common land and did not connect to an existing highway at its easterly end.
In respect of the route between Points C and D, the appellant refers to the Harpur Crewe Estate Map of 1886,  which is based on the First Edition 1878 Ordnance Survey map, and to the Ordnance Survey Book of Reference (1879) which refers to the relevant area on the map as a road.  However, on the extract provided in the Appellant’s Final Comments on the appeal there is a clear line across this area (Parcel 306) at the point where it meets the road between Upper and Lower Elkstone and further lines across to the north end between Parcels 308 and 305 and at the northern edge of Parcel 230.  This would indicate that there was most likely a gate or other barrier across the route at these points.  At the northern end of Parcels 305 and 308, Parcel 306 is braced to the next section of road indicating that this is part of the same land parcel.  However, at the northern boundary of Parcel 230 there is no brace indicating a lack of continuity within the same land parcel.   
Parcel 306 is identified as a road in the Ordnance Survey Book of Reference.  However, this does not imply that there are public rights over it.  At this time Ordnance Survey maps carried a disclaimer that “The representation on this map of a Road, Track, or Footpath is no evidence of a right of way”.  The report to the Council’s Countryside and Rights of Way Panel hints that the ancient lane may be a highway, but beyond this no persuasive evidence has been adduced in respect of what, if any, public rights may exist over this ancient lane.  Although the appellant asserts that the Parish, or Township, would have been responsible for the maintenance of the ancient lane, and it thus has bridleway rights, no evidence has been put to me that supports this argument.  
An extract from the 1910 Finance Act map has been provided but a copy, or extract, of the associated Field Book has not.  The map shows some of the route of the ancient lane.  This shows part of the route of the lane as being excluded from adjoining plots, or assessment areas, with the fields to either side braced across the lane, indicating that it was possibly a highway or right of way to be excluded for the purposes of undeveloped land duty.  Nevertheless, this becomes less clear beyond the first potential gate on the route mentioned above.  Although the outline of the plots is faint on the copy I have been provided and the delineation is obscured somewhat by a wide brace between Field Parcel Number 480 and Field Parcel Number 513, the map appears to show part of the route wholly within that part of Plot PT110 comprised of Field Parcel Numbers 478, 479 and 480.  The pink outline to the eastern boundary of Field Parcel Number 480 is shown directly adjacent to that of Field Parcel Number 482 and encompassing a group of trees on the east side of the lane.  This would suggest that this particular section was not identified as an area to be excluded from undeveloped land duty.  
On the base map for the Finance Act Map, the southern part of the route (Field Parcel 514, which corresponds with 306 mentioned above) is still shown braced to the next section within Field Parcel Number 480 and this field is shown braced across the section of road, which, in the light of the above, adds to the lack of clarity.  In addition, the extract from the map provided does not cover the likely continuation of the ancient lane onward from Point C beyond a very small section adjacent to Field Parcel Numbers 453 and 454 that appears to be wholly within a Plot.  Consequently, the status of this lane with respect to the Finance Act map is less than certain.  
Similarly, later editions of the Ordnance Survey maps (including the base map used for the Finance Act Map) show a track with an FP annotation running parallel to sections of the Field Parcel forming this lane suggesting that there was some impediment to its wider use.
Added to this, the route of the ancient lane was not recorded as a right of way when the definitive map and statement was first produced.  Notwithstanding the appellant’s criticism of the Parish Survey, had the ancient lane had a meaningful local reputation as a public right of way it seems unusual that it was not claimed at that time.  Although the appellant suggests that it was not recorded as it was judged to have higher rights at the time, there is little in the evidence that would support that claim.  
From the evidence before me it is not at all clear what, if any, public rights may exist over the ancient lane that makes up the claimed route from Point C to Point D.  Whilst it is clear that this has existed as a track for some considerable time, there is not sufficient evidence to suggest that it could be reasonably alleged to have bridleway rights.  
It is not in dispute that public rights on foot exist over the section of the claimed route between points B and C on the appellant’s map.  This section is recorded on the Definitive Map and Statement as part of Warslow and Elkstones Footpath 17.  As set out above, it would appear the carriage and drift road set out in the Inclosure Award and Inclosure Map covers approximately half of this section and the remainder is likely part of the ancient lane.  In order for this to be upgraded to Bridleway status, it needs to be shown on the balance of probabilities that higher rights actually subsist on the route. 
The submitted evidence does not indicate that public rights could be reasonably alleged over the section of the route from Point A to Point B.  Nor is there sufficient evidence to suggest that public rights could be reasonably alleged to subsist over the section from Point C to D.  By extension, as Whitefield Gate Road and the ancient lane each make up part of the section from B to C, this cannot meet either the higher test of bridleway rights subsisting over the section currently recorded as a public footpath or that such higher rights could reasonably be alleged to subsist.  Taking the claimed route as a whole, I do not find that a case for recording a bridleway over the whole length has been made out.  
Other Matters
[bookmark: bmk_Conclusions]Whilst I have noted the comments of the landowner in respect of the safety of the access points for the route and the potential security risk, these are not matters that can have a bearing on whether or not public rights exist.  I have noted the comment that the claimed route is not, nor has it been, a bridleway.  However, I am mindful that much of the appellant’s case relates to historical material and as such the landowner’s assertions carry only limited weight. 
Conclusion
From the evidence that has been provided, I conclude that public rights cannot be reasonably alleged to exist over the sections of the claimed route from Point A to Point B or from Point C to Point D on the appellant’s map.  I also conclude that it has not been shown that Bridleway rights exist, or could reasonably be alleged to exist, over the section of the claimed route from Point B to Point C.  As a result, I conclude that the appeal should be dismissed.  

John Dowsett 
INSPECTOR
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