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	Appeal Ref: ROW/3317592

	

	This Appeal is made by Steven Pritchard under Section 53(5) of and Paragraph 4(1) of Schedule 14 to the Wildlife and Countryside Act 1981 (‘the 1981 Act’) against the decision of Essex County Council (‘the Council’) not to make an Order under section 53(2) of the 1981 Act. 
On 23 January 2023 the Council gave notice of their determination to refuse the application which was made on 26 November 2019.
The appellant claims that a public right of way (Footpath 38, Sewards End) should be deleted from the Definitive Map and Statement (‘the DMS’) for the area in the District of Uttlesford. 

	[bookmark: bmkReturn]Summary of Decision: the appeal is dismissed.




Preliminary Matters
1. I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal under section 53(5) and Paragraph 4(1) of Schedule 14 of the 1981 Act.
2. I have determined the appeal on the basis of the papers before me. The arguments in the case principally concern whether the DMS requires rectification as a result of events some seven decades ago. A site visit would not have aided my considerations.
3. Subsequent to investigating the matters raised by the application, the Council have determined to make an Order deleting part of the route from the DMS, but that determination is made on the basis of an event falling within section 53(3)(a) of the 1981 Act having occurred (a ‘legal event’ Order). This results from the adoption as a vehicular highway of the road known as ‘Tylers’ some years ago, which coincides with a short length of FP38. The DMS is a record only of public paths, restricted byways and byways open to all traffic, not of adopted vehicular highways. 
4. I agree with the Council that that determination could not have arisen consequential upon this application, principally because section 53(5) of the 1981 Act provides for applications to be made on events falling only within paragraphs (b) and (c) of section 53(3), and not those within paragraph (a). 
5. I am satisfied, therefore, that a right of appeal applies in respect of the remainder, because the Council have determined not to make an Order to the extent that one could be pursued by an application under the provisions of section 53(5) and Schedule 14 of the 1981 Act.
6. I refer in this decision to ‘the route’ or to ‘FP38’, each meaning the application route. A copy of the application plan as appearing in the Council’s committee report is appended to this decision for ease of reference. 
The Main Issues
7. Section 53(5) of the 1981 Act provides that any person may apply to the Council for an Order which makes modifications consequent on events falling within paragraphs (b) and (c) of section 53(3). The particular event here, if an Order is to be made, requires the discovery of evidence which shows, together with all other relevant available evidence, that there is no public right of way over land shown in the map and statement as a highway of any description. 
8. Section 53(3)(c)(iii) envisages that Orders may be made where, in the alternative to saying that there is no public right of way, the discovery of evidence shows that any other particulars contained in the map and statement require modification. Under section 53(4) those particulars may include the addition to the statement of particulars as to the position and width of any public path which is or is to be shown on the map. I do not understand this section to permit the varying of a route already shown on a DMS, but instead both a deletion and an addition would be required if the true route were found to be on a different alignment. Although the appellant’s arguments here suggest that the route cannot be the correct one, and there appears also to be some dispute about the width, I do not understand the case to involve any question other than whether the route should be deleted. The appellant does not suggest that the route is capable of correction to one on any different alignment, and the parties have not specifically addressed their arguments to the question of the width because that has not formed the subject of the application. 
9. Therefore the main (indeed only) issue in the case is whether there is no public right of way over the land shown in the DMS as FP38. 
10. Section 56(1) of the 1981 Act provides that a DMS shall be conclusive evidence as to the particulars contained therein, to the extent that (as relevant here) where the map shows a footpath, the map shall be conclusive evidence that there was at the relevant date a highway as shown on the map, and that the public had thereover a right of way on foot. The Courts have considered what this means in a number of cases. To summarise the Court of Appeal in the leading case of Trevelyan v Secretary of State for the Environment, Transport and the Regions [2001] EWCA Civ 266, it does not mean that a right of way can never be deleted, but it does give rise to an initial presumption that a right of way shown on a DMS exists. The standard of proof required to justify a finding to the contrary is that of the balance of probabilities, but evidence of some substance must be put into that balance if it is to outweigh the starting presumption. 

11. The ‘presumption of regularity’ essentially means that, in the interests of legal certainty, a local authority is presumed to have acted lawfully when discharging its functions. The principle received some discussion in R (Archway Sheet Metal) v Secretary of State for Communities & Local Government, London Borough of Haringey and Tottenham Hotspur Ltd [2015] EWHC 794 (Admin). 

12. Defra Circular 01/09 reflects these principles to set out what is required by any application to delete a right of way from the DMS:

The evidence needed to remove what is shown as a public right from such an authoritative record as the definitive map and statement – and this would equally apply to the downgrading of a way with “higher” rights to a way with “lower” rights, as well as complete deletion – will need to fulfil certain stringent requirements. 

These are that: 
• 	the evidence must be new – an order to remove a right of way cannot 
be founded simply on the re-examination of evidence known at the time the definitive map was surveyed and made. 
· the evidence must be of sufficient substance to displace the presumption that the definitive map is correct; 
· the evidence must be cogent. 

While all three conditions must be met they will be assessed in the order listed. 

Before deciding to make an order, authorities must take into consideration all other relevant evidence available to them concerning the status of the right of way and they must be satisfied that the evidence shows on the balance of probability that the map or statement should be modified. 
	Applications may be made to an authority under section 53(5) of the 1981 Act to make an order to delete or downgrade a right of way. Where there is such an application, it will be for those who contend that there is no right of way or that a right of way is of a lower status than that shown, to prove that the map requires amendment due to the discovery of evidence, which when considered with all other relevant evidence clearly shows that the right of way should be downgraded or deleted. The authority is required, by paragraph 3 of Schedule 14 to the Act, to investigate the matters stated in the application; however it is not for the authority to demonstrate that the map reflects the true rights, but for the applicant to show that the definitive map and statement should be revised to delete or downgrade the way.
13. As to the ‘relevant date’ for the purposes of section 56, the extract from the DMS with which I have been provided gives the relevant date as 1 July 2002. Subsequent changes were made locally to reflect the creation of the parish. Prior to that, the relevant date of the First DMS made pursuant to the National Parks and Access to the Countryside Act 1949 (‘the 1949 Act’) was 1 January 1953. FP38 has appeared on the DMS since that relevant date. Section 32(4) of the 1949 Act provided, until its repeal and replacement by the 1981 Act, that the DMSs were conclusive evidence in law of the particulars they contained.
14. Section 32 of the Highways Act 1980 (‘the 1980 Act’) requires me, before determining whether a way has or has not been dedicated as a highway, or the date on which such dedication, if any, took place, to take into consideration any map, plan or history of the locality or other relevant document which is tendered in evidence, and to give it such weight as I consider justified by the circumstances. Those circumstances will include the antiquity of any document, the status of the person who made it and the purposes for which it was made, and the custody in which it has been kept and from which it is produced. As agreed in Trevelyan, this is applicable by analogy to the weight to be attached to the DMS in the context of my task of considering here whether, having regard to all the available evidence, I am satisfied that the right of way depicted as FP38 does not exist.
15. Section 31 of the 1980 Act sets out the criteria according to which the dedication of a way as a highway is to be presumed. Generally that requires evidence of 20 years’ user as of right, which is to say user without force, secrecy or permission. That period of 20 years is to be calculated retrospectively from when the right was brought into question. The section is however enacted without prejudice to any inference of dedication at common law. My task on this appeal is to determine whether or not a right of way had not been dedicated by the relevant date, with the starting presumption that it had been so dedicated. The applicable standard of proof is the balance of probabilities. 
Reasons
16. Before turning to the particular documents and evidence in the case, it may assist the appellant if I set out some general points in response to his case and grounds of appeal. Those grounds of appeal are succinctly stated although do not deal with every matter raised in the voluminous correspondence before me.
17. The law is essentially that if a way is used by the public for a sufficient length of time and with sufficient notoriety, if the landowner does not object to the trespass then a right, in perpetuity, to use the way will arise. This is to say that a dedication of the right of way by the landowner is presumed to have occurred. Equally, a dedication may expressly be made by the landowner, and accepted by the public. There is no requirement that this right should be recorded anywhere, save to the extent that the Council is nowadays under a duty to keep the DMS under review. If the right is established, it is a category of overriding interest in land that binds any owner of it whether s/he has notice of it or not. Its absence from maps or other records does not prove that it does not exist. Once the right is established, it cannot be lost as a result of later disuse.
18. The Highway Act of 1835’s provisions to which the appellant refers relate to the maintenance of highways, not to their dedication. There is no ‘default’ position as to the width of any public footpath. As to the 1949 Act’s provisions, the presumption of regularity means that it must be presumed that the route made its way onto the DMS as a result of proper procedures. The Council do not now need to prove that those were followed: the burden would lie on the appellant to show that the process was flawed in some meaningful way resulting in the error he alleges. 
19. It is not unusual for public consultation to take place via the circulation of notices in local or national newspapers, as was required in relation to the preparation and publication of the DMS. The Morgan case to which the appellant refers has been overtaken by the 1981 Act providing in terms for the ability to make the application to delete the path that the appellant has now made. There is nothing ‘unconstitutional’ about the procedures involved.
20. The adoption of the part of Tylers that coincides with FP38, and the granting of various private rights of way, can be explained by reference to the status of the way on the DMS. The presumed public right of way extends to a right of passage on foot only. Any right to pass by means of any other form of transport, such as in a car, is not granted by that public right. Therefore some other authorisation would be required to make such other passage lawful. There is no inconsistency. 
21. It is not the role of the various persons who are said to have taken an interest in the case (including the Ordnance Survey (‘OS’), the Land Registry or the staff of the local records office) to advise the appellant (or anyone) definitively as to the existence of rights of way (whatever the correctness of such advice or of the appellant’s understanding of it). The 1981 Act sets out the processes by which such rights may be ascertained and determined. They are now invoked in this appeal. I am in no way persuaded by any reported statements of any third parties as to the law or the existence of the disputed footpath but must reach my own view on the basis of all the evidence now available. 
Discovery of evidence
22. To consider the matter at all, there needs to have been a discovery of evidence to trigger consideration of the application. There is no dispute between the parties that there has been. The appellant has put a number of fresh documents before the Council; and their investigations have revealed yet others. Principally these consist of land ownership (and litigation) records concerning the appellant’s property known as The Towers; Quarter Sessions and related records concerning the adjoining property to the south, Tiptofts, including a deposition made about rights of way under the Rights of Way Act 1932 (‘the 1932 Act’); a statement made in 1999 by a former neighbour, Ms Surrey; and other historic documents including a series of maps of the area. 
23. A number of representations have also been made on the case and in relation to this appeal although the extent to which they constitute evidence about whether FP38 was wrongly recorded on the DMS in the 1950s is (as is to be expected) somewhat limited. As to any evidence of later use, this cannot now be determinative of whether any right of way exists. Because the route has, since the 1950s, been shown on the DMS, as explained by Defra Circular 01/09 at paragraph 4.35, 
use of the way in such circumstances cannot be seen to be as of right, as rights that cannot be prevented cannot be acquired. It [is] not possible for a right of way to be dedicated for the purposes of section 31 of the Highways Act 1980 when use of the way is by virtue of it having been shown on the definitive map...
24. Therefore, the extent to which the existing or former landowners, during the time the route has appeared on the DMS, have acquiesced in or challenged the public’s use of the route is not directly relevant to my considerations. 
The recording of the route on the DMS
25. At the time the route was recorded on the DMS, it fell within the administrative area of the Saffron Walden Town Council. In August 1950, the County Council wrote to its relevant constituent councils, including it appears the Town Council for Saffron Walden, upon the approval of arrangements for the provision of information by those local councils for the surveys. Those arrangements included the provision by the County of OS maps and survey cards. They envisaged the obtaining of support in the task from volunteers and voluntary organisations. All public paths were to be shown even if little used at the time. 
26. The County’s instructions referred to the supply by them of pre-marked OS maps and some numbering. It is not clear whether the map here returned by the Town Council was pre-marked by the County, but from the crossings-out and the marking of what appears to be an ‘X’ it appears that the routes were pre-marked by the County, with the handwritten annotations (or at least some of them) done locally. The local councils were required to hold a meeting to consider the information to be provided before sending it to the County. 
27. Extracts of some relevant contemporaneous committee minutes of the local councils are supplied by the Council. Those show that in June 1953 the survey through the county had been completed and the draft map was referred for checking by the sub-committee of the local council; and that in June 1955 the map showing the proposed amendments to the draft map was then on deposit.
28. In response to the County’s correspondence of August 1950, it appears the local council enlisted the support of the Saffron Walden Boy Scouts and they walked the relevant local routes on 6 August 1951. The route under consideration was described as route 20a, changed by handwritten amendment on the map to no. 38, which is the number now applied to it. On the survey card it was described as ‘a continuation of 20 B [also annotated with a change to no. 39] from the Borough-Rural boundary commences at a stile (in good order) runs North to The Towers driveway thence to main road.’ 
29. There is no evidence of what further documents or evidence, if any, were considered by the local council or by the surveying authority, the County Council, before drawing up the first draft map. On that first draft, the route was recorded as no. 38 and a stile was marked at its southern end, consistently with the description given by the Boy Scouts. The path did (and does) not meet FP39 directly although both meet the path (no. 16) following the east-west line of the municipal (now parish) boundary, around 250m apart. 
30. The OS map underlay, which I understand to have provided the base copy of the County Surveyor’s records under the 1932 Act, depicts a number of paths. FP38 was shown to meet 3 paths at its southern end: the east-west boundary path, no. 16; a path leading directly south to Tiptofts, no. 14; and a path, no. 13, leading south-west to meet FP12 at a point north-west of Tiptofts. 
31. It appears that when compiling the DMS the surveying authority may not have considered any relevant deposits made under the 1932 Act, because the First Draft Map included paths that were not then admitted by that adjoining landowner. FP14 was subsequently deleted following an uncontested application by that landowner to the Quarter Sessions’ justices, but paths 13 and 16 remain on the DMS, both linking with FP38. The route of FP38 is depicted on the underlying OS map as a road of some kind. This is consistent with its appearance on the earliest OS map of 1805 as the estate road to Tiptofts. At some point in the 1800s, Tiptofts constructed a new western entrance and the (north-south) estate road south of the municipal boundary disappeared from some maps. That was the route of FP14 that was deleted following the application to the justices by the adjoining owner. 
32. Before turning to the ‘new’ evidence in the case I consider whether there was anything obviously mistaken about the recording of FP38 on the First DMS. The available evidence is that it was walked by the Boy Scouts, who will have been likely to have been accompanied or supervised by an adult (judging by the typewritten survey card and the photographic record of the troop supplied by the Council). Their input, along with other information to be supplied to the County, appears likely to have been reviewed by the local council’s sub-committee. It appears to me probable, from the surrounding correspondence, that the survey map was first annotated by the County, showing the purple line of the route, before its despatch to the local council. The available evidence then was, at a minimum, the OS map on which the survey routes were imposed, which depicted the route as a road of some kind. The surveying authority may or may not have consulted older maps. 
33. The reference on the survey card to the route being a ‘continuation’ of FP20B (now 39) appears mistaken, because it does not link directly with that route although both would form part of a circular walk to the south of the settlement of Sewards End. The reference to a stile is disputed. The final part of the entry is that it ‘runs North to The Towers driveway thence to main road’. No other direction of the route is given, with the obvious implication that it ran north from the point of the stile.
34. The appellant does not appear to dispute that the Scouts walked a route of some kind. He provides no evidence that they did not. He does not contend for an alternative (general) location. There could be no other route that is meant by this (including, for the avoidance of doubt, the parallel route depicted slightly west of it on the 1881 OS map because that does not directly pass The Towers’ driveway).
35. Thus although there are some potential discrepancies in the survey card, this is strong prima facie evidence that the Scouts are describing the right route.  
36. The appellant takes issue with the record of the route for a number of reasons, including that it goes through the middle of long-established trees, and (by his solicitor’s letter of 14 July 1999) that there was not a stile at the point described, and could not have been one in 1951. It appears that when the route was walked by the appellant’s solicitor, writing nearly 50 years later, there was not a stile there but a gate. The appellant suggested that a stile ‘in good order’ in 1951 would still have been there in 1969, when he and his wife purchased The Towers. His solicitor referred to a previous owner’s reported use of carriages over land to the south and the need for gates at that point. It is said that there were cast iron gates at this point at the time of the appellant’s purchase. The same letter refers to another set of gates to the north having been removed for the war effort in 1941. I see no reason why the same explanation could not have applied to any gates to the south covering the period of the 1951 survey. Nobody knows. The later (or earlier) existence of a gate is not in itself reason to disbelieve the Scouts’ account of a stile. It is not known whether the owners of the route of FP38 in 1951 had any reason, or right or permission requiring a gate, to use the land to the south of it (or whether the occupiers of the land to the south had any reason or right to travel north). The land ownership boundary appears to have coincided with the municipal boundary by the 1930s at the latest which is when the Tiptofts 1932 Act deposit was made.
37. I do not consider the lack of references by the Scouts to a ditch or to a footpath running alongside the cottage, or whether the surface of the way was metalled or unmetalled at various points, to be indicative of them having walked some other route rather than this one. On those matters the survey card is perhaps inchoate but it is not misleading.
New evidence
38. The record of the Boy Scouts is evidence that the route was passable in 1951. That in itself would be consistent with either public or private rights over it. I infer that the Scouts walked the route without challenge. What is not clear is why the underlying OS map was marked up and, I infer, supplied to them with the path suggested on it. This is because there is no record of what was reviewed by the local council or the surveying authority before marking up that map or what, other than the parish survey card and the map upon which it was based, was reviewed by the surveying authority before recording the route on the DMS. 
Maps
39. The record of the route and the absence of any relevant objection to it at the consultation stages indicate that a right of way on foot was uncontroversial at the time. Had the surveying authority consulted the gamut of historic maps now available, that would have added greater credence to the issue. The route has been depicted on maps since the earliest ones available to give such details. The 1777 Chapman and Andre Atlas did not depict footpaths, or private access roads, as is evident from the apparent isolation of Tiptofts on it. It is shown on the first OS map of 1805 as part of a through-route to Cole End, at a time before the Towers was built. By 1881 it was shown as linking to the footpath network, although the same through-route to Cole End (on what was later the short-lived FP14) was no longer evident. That was the route passing Tiptofts itself that was the subject of the uncontested application to Quarter Sessions in the mid-1950s. It was shown again on the 1898 OS map, with some discrepancies at its northern end.
40. In 1921 it was clearly shown, although apparently with a gate towards the north end a little south of the western spur. A gate is also shown at the south end and these are not incompatible with footpath rights. There is possibly a gate just north of the spur to the Towers and the route appears to be given a land parcel number, 23, with an acreage of 0.191. There then appears to have been some alteration to the entrance to The Towers during the war, when its entrance is not shown as leading to the route, but that appears to have been restored by the 1951 OS map. The route is mostly shown on these maps to 1951, with some discrepancies to the western spur to the northern end of it.  
41. The Tithe Map and Finance Act maps are not inconsistent with the OS maps of the time. The 1843 Tithe Map depicts a north-south route as separating two tithe parcels. The Inclosure Map does not depict a route. An Estate Map of 1825 depicts a field boundary that appears to correspond with the north-south element of the route. The route is shown on the Finance Act maps although it is not depicted as being excluded from taxation. That can be expected in the case of a route with only public footpath rights.
42. As to the maps supplied by the appellant, the first is a Land Registry map whose purpose appears to be to delineate the extent of the title. It appears to be a reproduction of the 1921 OS map that depicts the route. The second map is the same. The third relates to a 1985 re-classification Order and depicts the route.
43. Having regard to this evidence that could have been (and possibly was, although I draw no inference about that) available to the surveying authority in the early 1950s, there is nothing in it to disturb the presumption that the DMS correctly records the route. It had been more or less consistently depicted ‘on the ground’ for nearly 150 years, and as a route that connected into the wider rights of way network. 
	Ms Surrey’s statement
44. Contrary to what the Council say here about its more recent submission, it appears that Ms Surrey’s statement was given to the Council by the appellant’s solicitor in July 1999, shortly after it was made. Although not therefore ‘new’ it cannot have been available to the surveying authority in the early 1950s, although some of its content does relate to events prior to then.
45. It appears to me that Ms Surrey is describing, by the gates across the drive by the cottage, what I perceive to be a potential gate on the 1921 OS map, marked on the appellant’s second map (Map B) with an X to the side. By the ‘major gate’ I understand her to mean the position of the more solid line across the path depicted on that map to the north. By the gate at the ‘junction of the un-metalled carriageway and the Park’ I understand her possibly to mean a gate at the southerly end of the route. Alternatively, I understand her to mean one at the entrance to the drive. By ‘the drive’ I understand her to mean the eastward spur off the route that leads towards The Towers, where a boundary feature across the drive appears also to be shown on the 1921 OS map.
46. I do not consider Ms Surrey’s statement to be inconsistent with there being a right of way on foot. She states that, at a time not known to her personally (because before she was born) the gates next to the cottage were opened and closed by a retired cook. How much ‘control’ a retired cook might have exercised over people entering through the wicket gate at the side is not known, but there is no suggestion that the route was impassable and there is no evidence of anyone having been challenged. The ‘major gate’ is not described in any further detail as to its passability, but for a working estate, as Ms Surrey describes, it is unlikely to have been locked. 
47. It appears that whilst the drive may have been metalled and was obviously the source of some control, I do not understand the drive to have formed part of FP38. Her reference to farm carts not being allowed on the metalled drive can only sensibly mean the drive from the route to The Towers; not any part of the route itself. Her statement records that farm carts passed to the Park, the meadow and the paddock: it is not clear whether all of these formed part of the estate. 
48. By saying that a former owner (until 1945, although the property was requisitioned in 1942) ‘would never have allowed’ a right of way, she refers to this being ‘over the drive or through the gates’. It is not clear to which gates she is referring, and might well be referring to gates at the end of the drive which were not on the FP38 route. This would be the sensible interpretation of her statement that the junction of the un-metalled carriageway and the Park was closed with a gate and the public were not allowed into the grounds of the house. It is difficult to understand why Ms Surrey made the specific statement that the public were not allowed into the ‘grounds of the house’ if she is denying that the public were allowed anywhere south of the ‘major’ gate or even of the ‘wicket’ gate by the cottage. The estate appeared more extensive than the house’s immediate ‘grounds’ and I do not understand her to be denying that the public were able to access the grounds of the wider estate. Her reference to the ‘Park’ here is curious, but merely stating that a gate was closed does not suggest there could be no right of way on foot, and she is unlikely to be available for cross-examination now. 
49. I treat Ms Surrey’s statement with some caution because it was witnessed not independently but by the appellant himself in the context of the present dispute. It is not provided in the form of an affidavit or statutory declaration, which reduces the weight it is appropriate to attribute to it. It is not known how au fait Ms Surrey was, in 1999, with what is required to establish the existence of a public right of way and thus I treat her opinion on that question with caution.
	Other evidence
50. Other evidence in the case mainly concerns the issues around the ownership by the Gaytons, whose Trustees formerly owned the land of the route, the occupiers of Tiptofts and the paths over that land, and what is known about the owner of the land at the time of first registration.
51. One matter arising from the Gaytons is their donation of land for the school which lies to the north of the route. Like the Council, I derive some positive inference as to the public nature of the route from this. The Gaytons were apparently public-spirited enough to donate land for the purposes of a school, which is easily accessed via the disputed route. This in itself gives some succour to the suggestion that the route was available to the public, although it does not attract substantial weight.
52. The Gaytons’ land, through which the route runs, appears to have been held on a settlement trust at the time of the Tithe awards in the 1840s, although the school land donation in 1847 was made by Thomas Gayton outright. There is no suggestion that a landowner could not have had the capacity to dedicate any footpath here. The route appears on maps earlier than the 1840s and the history of the land ownership prior to the Gaytons’ tenure is not supplied.   
53. The principal matters arising from the Tiptofts ownership and access have already been touched upon. It appears that Tiptofts was originally accessed via the disputed route, but that a new access to a different carriageway to the west was constructed sometime in the 1800s that did not require use of the route. A deposit was made with the County Council under the provisions of the 1932 Act admitting certain rights of way. That deposit did not appear to make an admission as to the connecting FP13 which meets FP38 at the parish boundary. However, following publication of the amendments to the draft map, the Tiptofts owner’s application to the Quarter Sessions did not seek to delete FP13 from the DMS, but only (as relevant) FP14. That lends weight to the inference that FP13 and FP38 were each acknowledged continuations of the other at a time when the DMS was under early scrutiny.
54. As to the former owner, the appellant reports that the estate was purchased at the end of the war by Mr and Mrs Grose, who proceeded to dispose of much of it. Some of it has since been purchased by the appellant, seemingly in two tranches; The Towers in 1969 and the remainder in the 1990s, to include ‘parcel 23’ and thus the appellant is now the undisputed owner of the land on which FP38 runs. 
55. This was not always the case, with a dispute arising in the 1980s between the appellant and the Groses who it appears retained parcel 23 at that time. The route alignment runs at or close to the boundary of the two (former) properties.  In 1981 solicitors representing the appellant denied that he then had any responsibility for the footpath which, they contended, appeared to run outside the western boundary (of The Towers). I do not read anything into this, because if the appellant did not then own the land, he had no particular interest in asserting the position as to rights of way other than to say they were not his responsibility. 
56. However, in 1989 the Groses issued proceedings against the appellant in the Bishops Stortford County Court claiming that he had wrongfully erected a chain across a bridle path on their land, thereby obstructing the public right of way.
57. The plaintiffs in the action were three members of the Grose family and it is unclear whether they were the same owners or the family successors to those who had acquired the land some forty years previously, after the war. Nonetheless this is a clear acceptance by the landowner, then apparently of the land over which FP38 runs and certainly at least close family of the post-war owners of the entire estate, that a public right of way of some sort ran across it. In the context this can only mean the disputed route. This cannot be determinative, but it is persuasive evidence that the owner of the land at the time the route was recorded on the DMS was content with the position (or even thought that higher public rights existed than a footpath).
58. The appellant states that the path has not appeared on any maps that he has consulted, including OS maps of more recent vintage. These have not been supplied but are said to be available to view at his property. However, in a case such as this it is necessary for all interested parties, as well as me, to be able see all the evidence in the case and that is why parties are expected to submit copies of all relevant documentation they wish to rely on. I have not seen the post-war OS maps or other maps to which the appellant refers, save where they have been supplied to me by the appellant or by the Council.
59. The route does appear on the current OS map for the area. The appellant supplies to me some correspondence between him and the Ministry of Defence in 1985 in which he alerts them to the existence of a path on a map which he said was placed there in error. If this is a reference to the disputed route, then it was then shown on a map. As I have referred to above, however, the absence of a path from a map does not demonstrate that it does not exist. Conversely, for those that are marked on OS maps, those maps now carry a disclaimer to the effect that they are not proof of a right of way.  
Sufficiency of evidence to disturb the presumption that the DMS is correct
60. The points the appellant makes about the impassability of the footpath during the time of his tenure or the infelicities in the Boy Scouts’ survey card, or any other matters raised by him, are insufficient to disturb my overwhelming conclusion that there is ample evidence to support the recording of FP38 on the DMS. The appellant has supplied very little evidence to suggest that there is no public right of way. His case mainly consists of a complaint that the Council have produced no positive evidence of its dedication. As I have explained, such proof positive is not required. The matters raised by the appellant are wholly insufficient to displace the presumption that the DMS is correct. 
Cogency of evidence
61. The evidence in the case is overwhelmingly cogent in one direction, which is to retain the status quo. 

Conclusions
62. The absence of the route as having been depicted as a footpath on any maps before the First DMS, and the absence of any mention of it in Land Registry, judicial or other records, does not amount to a clear and convincing argument that no right of way exists. Nor does the state of passability of the route in recent decades.
63. The County’s advice to the local councils to utilise volunteers and voluntary organisations in the considerable task of recording all the country’s rights of way in the early 1950s was taken up in this case with the involvement of the local Boy Scouts. Although there is some discrepancy in their survey card’s reference to the ‘continuation’ of the FP20B route, and potentially some lack of detail, there is no reason to disbelieve their account of walking a route northwards from the municipal boundary past the entrance to The Towers.
64. That route coincides with what had been depicted on maps for nearly 150 years by then as a road of some kind. It connects a carriageway to the north with a network of paths to the south, and the obvious inference in the absence of evidence to the contrary is that it was used as part of that network. Where a route is shown as bounded or fenced on a map in this way, it is unusual for map-makers to separately identify any footpath across it, and the principal purpose of any of those maps (save for the DMS map) is not to identify public rights of way. It does not mean that a public footpath does not exist. 
65. Having regard to the relevant case law in this area and to the advice in Circular 01/09 I have considered the strength and cogency of the case to delete FP38 from the DMS for the area. None of the matters raised by the appellant is sufficient, whether alone or cumulatively, to disturb the presumption of the footpath having been correctly recorded by the DMS in the light of all the evidence now available.
Formal Decision
66. I dismiss the appeal.
 Laura Renaudon
INSPECTOR
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