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	by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed on the direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 28 October 2025



	Appeal Ref: ROW/3331633

	

	This Appeal is made by Dr David Ormerod under Section 53(5) of and Paragraph 4(1) of Schedule 14 to the Wildlife and Countryside Act 1981 (‘the 1981 Act’) against the decision of Norfolk County Council (‘the Council’) not to make an Order under section 53(2) of the 1981 Act. 
On 3 October 2023 the Council gave notice of their determination to refuse the application which was made in April 2019.
The appellant claims that public rights of way should be added to the Definitive Map and Statement (‘the DMS’) for the area in the parish of Swaffham. 

	[bookmark: bmkReturn]Summary of Decision: the appeal is allowed.



Preliminary Matters
1. I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal on the basis of the papers submitted. I have not visited the site, but I am satisfied that I can make my decision without the need to do so. In writing this decision I have referred to features and places that are shown on the Council’s plan, and I therefore attach a copy of this plan at the end of this decision.
The Main Issues
2. The application relies on historic documentary evidence, and it appears uncontentious that a ‘discovery of evidence’ has occurred for the purpose of section 53(3)(c) of the 1981 Act. The question at this stage is whether that evidence, taken with other available evidence, is sufficient to show that a right of way not shown in the DMS subsists or is reasonably alleged to subsist. The evidence should be sufficient to enable identification of the particular claimed right of way, namely a public path (meaning a footpath or bridleway), a restricted byway or a byway open to all traffic. The appellant contends for two (connecting) restricted byways. 
3. Section 32 of the Highways Act 1980 (‘the 1980 Act’) requires me to take into consideration any map, plan or history of the locality or other relevant document which is tendered in evidence, and to give it such weight as I consider justified by the circumstances. Those circumstances will include the antiquity of any document, the status of the person who made it and the purposes for which it was made, and the custody in which it has been kept and from which it is produced.
4. Section 31 of the 1980 Act sets out the criteria according to which the dedication of a way as a highway is to be presumed. Generally that requires evidence of 20 years’ user. The section is however enacted without prejudice to any inference of dedication at common law. My task on this appeal is, in the absence of any user evidence seeking to demonstrate that the ways are deemed to have been dedicated under the section 31 criteria, to determine whether a reasonable allegation is raised to say that a dedication of the claimed ways in question can nonetheless be inferred from the historic documents produced by the appellant and the other evidence investigated by the Council. 
Reasons
5. The appellant suggests that the claimed routes are an ancient drove road, forming a western extension of the ‘Washpit Drove’ (RB55) that connects to the Castleacre Road (at point B on the Council’s map) and, to the west, to West Acre Road at a point shortly (point A) south of where it splits below another drove road known as Fincham Drove. A connector drove is claimed to exist from a point (south-west of point C) further south-east on West Acre Road, near to the junction with the existing Silver Drift (RB60) and running north-east to join with the first claimed route in the middle (point D). These points are familiar to the parties to the case and are found in Appendix 1 to the Council’s Statement of Case, reproduced at the end of this decision.
6. Point D, which is where the routes converge, lies in the area of the ‘Swaffham Plashes’ and formerly identified as Blowfield (or Blofield) Common. The appellant points out that droving had its heyday in the C15th – C17th, before cartography would be available to record any routes, and he suggests that the use of the routes will have been established during this time. The archaeological site of St Guthlac’s Chapel lies in a field to the south of the ‘main’ A – B route, between points A and C.
Documents depicting the routes
7. Although now largely disappeared, the routes in question are broadly depicted on the first historic maps available, including Faden’s Map of Norfolk of 1797, Yeakell’s Lynn Regis Map of 1813, and Bryant’s Map of Norfolk of 1826. The routes are shown as unenclosed in the Swaffham Tithe Map of 1840 although none of them are depicted as roads in the same way as is the nearby Fincham Drove. “The Splashes” then appear to have been allocated for enclosure in around 1868 and to be fenced against public roads, as well as against another allotment, no. 1140. What is now Castleacre Road, joining the claimed routes at point B, is depicted as running north-south between allotments (one of which is 1146a). I am told by the Council that The Splashes were allotted numbers 1146 and 1146a although only one of those is apparent from the accompanying map extract and the full extent of the awards is unclear. 
8. With the exception of part of the route between points C and D, to be discussed below, there is no further depiction of the routes on subsequent maps. The route between points A and B coincides with the parish boundary, and that is shown on the First Edition Ordnance Survey map and subsequently. Whilst the Town Council make the point that the beating of the bounds will have taken place historically, there is insufficient information supplied to suggest that this annual event will have sufficed to result in a right of way arising. 
9. The appellant points out that The Plashes were common land although the particular rights of common are not identified. They were enclosed, save for the roads depicted to be fenced against, in around 1868. Whilst the routes in question were depicted on older maps, it does not necessarily follow that they were highways. The Plashes’ use as common land suggests that they will have been used by the commoners to exercise the rights of common and possibly as thoroughfares by the commoners but this does not in itself lend any support to them having been used by the public at large. I am not told of the history of land ownership in the area, save in respect of the 1868 enclosure, or therefore to what extent the users of the routes would have been tenants of the landowner or other users with the requisite permission including perhaps those exercising their rights of common.
10. The supportive indications for making the Order are principally that the route would be an obvious continuation of what is already known at both ends (but not, as here, in the middle) as ‘Washpit Drove’ implying an old droving route or driftway. A ‘washpit’ is found to the north-western end of the approximately 6 mile route. The appellant contends that this is of considerable antiquity and used for centuries to wash the cattle bound for Swaffham Market and elsewhere. However the obvious way to get to Swaffham from the washpit would be to head more or less due south to cross Fincham Drove and join what is now West Acre Road, rather than to use the application route. It is not suggested why cattle would have been driven for several miles from the east over what the appellant describes as ‘boggy’ land at the Plashes to the washpit, or with what frequency. The Plashes themselves are depicted on some of the historic maps as containing several ponds, through one of which, near the intersection of the application routes, the route is shown to cross on the 1883 OS map. 
Documentary analysis
11. Turning to the particular maps supplied, to begin with Faden’s Map, the appellant points out that this was made available for sale to the public and hence was unlikely to contain routes that the public could not use. The route is, he says, depicted in the same way as nearby routes which are now metalled roads.
12. I am told that a key to the map exists, but neither party has given it to me. The Council dispute that the road is depicted as a ‘rural road enclosed by hedges’ but say that it is in parts a cross road and is otherwise shown running across a common or heath. They do not explain the significance of either point. A cross road is usually a minor road crossing between more major roads. The part of the routes that cross the Plashes are shown mostly with broken lines, which may indicate they were unfenced. The depiction in this way is commensurate, on that map, both with what are now existing adopted roads and with routes that are no longer shown at all on existing OS maps. The central part of the route is annotated as lying within Blofield Common.
13. The part of the route crossing the common east-west appears depicted in the same way – with broken lines – as is the part of Castleacre Road crossing the common, running north-south. On the appellant’s extract of the map, Castleacre Road – but not the application route – appears coloured, unlike on the Council’s extract which is in black and white. The ‘digitised’ version supplied by the appellant does not colour either of the routes, but the Castleacre Road is annotated to say ‘From Swaffham to Castle Acre’. The ‘washpit drove’ element is not indicated as leading from anywhere to anywhere, although the extracts I have been given are rather limited. The appellant’s annotation to his extract of the (original) map states that this part of the road was known as Blowfield Lane. Although that is the case on a later map (although only for the section further east already recorded on the DMS) I cannot see that the Faden’s map is annotated to that effect. Nonetheless the routes are clearly depicted as the appellant contends. 
14. The Council have not disputed the appellant’s assertion that the map would be unlikely to depict routes not available to the public, and this might provide considerable weight in favour of the appellant’s assertions. It would depend on the purpose of the map: if its purpose was to be sold in numbers to the travelling public then that assertion would potentially carry great weight. If designed as an artistic depiction of the local landscape then perhaps not. I am not told of any known private roads that are, or are not, depicted on the map. Faden’s map was however the first large-scale map of Norfolk and shows the landscape prior to the commons enclosures authorised by Parliament. 
15. The Yeakell’s map of 1813 clearly depicts both the application routes, with the eastern section beyond the point of convergence appearing to show common or heathland. Ponds close to the point of convergence also appear depicted on that map. The central part of the route there is marked as Swaffham Plashes. The extract supplied by the appellant is more extensive than that supplied the Council, and appears to depict the full length of the Washpit Drove west of the Castleacre Road. The application routes are not coloured on that map save for a section between points A and D that appears to be a correction (so potentially coloured for that reason, rather than indicating any particular importance). The connector part (from the Silver Drift junction through C to D) appears to be shown as fenced where it passes adjoining fields. The routes passing through commons or, here, ‘Swaffham Plashes’ appear to be shown as unfenced where they do. 
16. The appellant supplies an extract of Metcalfe’s East Dereham map of 1817, which principally depicts the route already recorded on the DMS east of Westacre Road. It does however show a small spur to the west which is consistent with the eastern end of the application route.  
17. The routes are also clearly marked on the Bryant’s map of 1826, save that the western section near to West Acre Road is shown not as a lane or road of any kind but merely a gap between fields. The routes, insofar as they are depicted, appear to be surrounded by the heathland of what was shown as Blofield Heath, with ‘The Splashes’ marked at the western end of the route. In the extract supplied by the appellant, the route east of Castleacre Road, which is now RB55 ‘Washpit Drove’, is labelled Blofield Lane. 
18. On some or all of these maps, the connecting roads of Castleacre and West Acre are reasonably well-established, with solid lines on either side of them at, or in the vicinity of, the three points of connection with the application routes. 
19. The appellant also supplies an early Ordnance Survey map, said to be from 1838 or 1839, that depicts part of the route (A – B) consistently with earlier maps.
20. The Tithe Map of 1840 appears to depict the entire area of the routes free of roads of any kind, with the part of the land between points A and B allocated parcel number 428 and the C-D section as parcel 432.The road to Castleacre is depicted on that map, although not with any colouration. A pond is shown at the point of convergence (point D). Subsequent maps including the Enclosure Map show any roads as having disappeared although the gaps between field parcels remain consistent with the earlier routes depicted. Whilst I am supplied with extracts of the Tithe Map I am not given the related apportionments.
21. As to the main section of the application between points A and B, later maps are not of any assistance because any record of the route as a thoroughfare (as distinct from the electoral boundary) had disappeared with, or by, enclosure. 
The connector route
22. The connector route (Silver Drift junction to C then to D) is well established in the earlier maps and in the later ones, with the disappearance from the enclosure award onwards of the northern routes. By the time of the first and second edition Ordnance Survey maps, much of the connector route is shown as part of a semi-circular route passing between West Acre and Castleacre Roads to the north of the Marlpit Plantation and to the south side of the Plashes. As point D is to the north side of the Plashes, the whole connector route is not shown. This is also reflected in Bartholomew’s 1903 Map. The 1944 Ordnance Survey sheet appears consistent with the second edition in this regard.
23. It seems that part of this route was diverted by the landowner around fields towards the end of WWII, as shown in an aerial photograph of 1946. This retains only the very western end of the connector route, i.e. west of point C, and is the route now recorded on the DMS as a footpath crossing from West Acre to Castleacre Road and shown on Ordnance Survey maps since 1952. It appears that part of the application route east of point C was therefore established as a way before the landowner took steps to divert it, and has not been stopped up by any formal process.
Other evidence
24. The application, now appeal, relies on the interpretation of historic documents to divine whether a right of way can reasonably be alleged. Consultation has taken place with landowners and occupiers. Although no recent use of the routes has been witnessed, that is unsurprising. The responses from those consulted do not shed any light on the historic position. 
Findings
25. The Council point out that although there is physical evidence of the application routes on the historic maps, they do not assist in discerning whether there were any public rights to use them. I am not given sufficient detail as to the purpose or use of the historic maps to reach a firm view about this. However, the Council do agree to the appellant’s general proposition that roads were unlikely to be shown on published maps if they were unavailable for general use. They were shown consistently from the earliest map available until around the time of enclosure. 
26. Although it may not have been the function of all those map-makers to depict public routes, I am not told that it was not a function of any of them. Together those maps, in the absence of any detailed explanation as to their function or provenance, provide support for the appellant’s allegation. 
27. Although supplied with extracts of the Enclosure Map and the relevant awards, I am not referred to the particular legislation that applied here; and in particular I am not told what powers the Inclosure Commissioners for the area might have had to stop up any routes over the lands being enclosed, or what if any evidence there is that they in fact did so. 
28. I am also not told about the historic evidence as to the immediate or wider landholdings in the area, and therefore what might be inferred about any permissive use of the routes in question, whether or not by commoners. The Tithe Map apportionments are not supplied.
29. I am unconvinced that cattle being driven to Swaffham Market from the north will have used the application routes after stopping at the washpit, because it is not the obvious route to take. The naming of the route where it lies east of Castleacre Road as ‘Washpit Drove’ does suggest an historic connection which would entail using the application routes. At the time of any name being shown on maps contemporaneously with the application routes being depicted, however, it was called Blofield Lane. I derive no real assistance from the existence of the washpit, save that it appears alongside what was evidently a road or route of some kind that went on to incorporate the application route from A to B, as shown on the Yeakell’s Map.
30. The question arising on an application such as this at this stage is whether a right of way not shown in the map and statement subsists or is reasonably alleged to subsist. At this stage, the lower standard of ‘Test B’ applies: can a right of way reasonably be alleged to subsist? In the absence of incontrovertible evidence to the contrary, and in the light of the evidence of the routes having clearly been depicted on a number of maps of the area for a number of years before enclosure took place, I accept that the allegation is a reasonable one. As set out above, however, there are a number of matters arising for further investigation that would assist any decision as to confirmation.                                                                                               
Conclusion
31. For the above reasons I conclude that the requirements for making the Order sought are satisfied. 
Formal Decision
32. In accordance with paragraph 4(2) of Schedule 14 to the 1981 Act, the Council are directed to make an order under section 53(2) and Schedule 15 of the 1981 Act not later than three months from the date of this decision to modify the definitive map and statement to add a restricted byway, or byways, as set out in the application made in April 2019. Before making the Order they should investigate the width(s).
33. This decision is made without prejudice to any decision that may be given by the Secretary of State in accordance with her powers under Schedule 15 of the 1981 Act.
Laura Renaudon 
INSPECTOR
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