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	Site visit undertaken on 13 August 2025

	by Mark Yates BA(Hons) MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 11 November 2025



	Order Ref: ROW/3339574

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) and is known as the Derbyshire County Council (Restricted Byway and Footpath from Scarsdale Road to Hallowes Lane- Parish of Dronfield) Modification Order 2023. 

	The Order was made by Derbyshire County Council (‘the Council’) on 17 August 2023 and proposes to add two sections of restricted byway and a section of footpath to the definitive map and statement.    

	There were three objections outstanding when the Council submitted the Order for confirmation to the Secretary of State for Environment, Food and Rural Affairs.   

	[bookmark: bmkPoint]Summary of Decision:   The Order is confirmed subject to modifications set out below in the Formal Decision.         

	


Procedural Matters
The Council confirms that they complied with all of the statutory requirements in relation to the making of the Order.  This is distinct from the extent to which they undertook additional non-statutory consultations.    
All of the points referred to below correspond to those delineated on the Order Map.  The Order proposes to add sections of public rights of way to the definitive map and statement which form a continuous route (‘the claimed route’).  These comprise of a restricted byway (points A-B), footpath (B-C) and restricted byway (C-D).  The claimed route is also known as Upper School Lane. 
Some matters have been raised which do not relate to the relevant considerations set out in the main issues below.  These include concerns regarding parking, cost implications, access for emergency vehicles or those with limited mobility and the impact on the environment.  Accordingly, I cannot have regard to these issues when reaching my Decision.  Furthermore, my role is to determine the extent of any public rights that exist over the claimed route and not whether particular parties have a private right of access.  My decision does not remove any private rights enjoyed over the route.
The Council requests that the minimum width specified in the Order for the C-D section is modified to state 3 metres rather than 3.5 metres.  The width recorded in an Order should be determined firstly from the evidence.  If the evidence is unclear on this issue, then consideration can be given to what would be a reasonable width in light of the location of the route and type of user.  I address the width issue later in this Decision.  



Main Issues
The Order relies on the occurrence of an event specified in Section 53(3)(c)(i) of the 1981 Act.  Therefore, I need to determine whether the discovered evidence shows that a right of way which is not shown in the definitive map and statement subsists on the balance of probabilities.
I shall first consider the various historical maps and documents to determine whether they are supportive of the dedication of a highway at some point in the past.  Section 32 of the Highways Act 1980 requires a court or tribunal to take into consideration any map, plan or history of the locality, or other relevant document tendered in evidence, giving it such weight as appropriate, before determining whether or not a way has been dedicated as a highway.
If it is concluded that the documentary evidence is not supportive of the claimed route being a highway, then consideration should be given to the evidence of more recent use to determine whether a right of way has been dedicated in accordance with Section 31 of the Highways Act 1980 or under common law.     
The Natural Environment and Rural Communities Act 2006 (‘the 2006 Act’) had the effect of extinguishing any unrecorded public rights of way for mechanically propelled vehicles subject to certain exemptions found in Section 67(2) or (3) of the Act.  Where public vehicular rights are found to subsist consideration needs to be given to whether any of these exemptions are applicable.   
Reasons
Early documentary evidence 
The earliest map provided which shows the claimed route is the Sanderson map of 1835.  It is shown under the cross roads category and is depicted linking with other roads in the locality.  The depiction of the route in this manner provides some support for it having public status.  Although this may be more indicative of a vehicular way, it could potentially have been a bridleway.  Nonetheless, the purpose of commercial maps was to show the physical features which existed when the land was surveyed, including all roads.  This will invariably lessen the weight that can be attached to them.
A map in relation to the Dronfield Enclosure Award of 1846 shows the claimed route coloured in the same way as other roads and part of the local road network.   However, the Council acknowledges that this colouring is not necessarily indicative of public status.  The Council refers to one of the plots described in the award being located at the junction of the claimed route and Hallowes Lane (point D).  This plot is described in the award as being bounded on three sides by an occupation road and this is considered to correspond to Hallowes Lane and the claimed route.  The term occupation road is more likely to be applied to a private road.  
In contrast, a proportion of Hallowes Lane to the north crossed land subject to the enclosure process and this was awarded as a 30 feet wide public carriage road.  I accept it is likely that the continuation of this road southwards was also considered to be a public road despite the reference to it being an occupation road.  This casts doubt on the reliance that can be placed on the descriptions of roads that were not set out in the award.  
The enclosure award did not make any provision for the claimed route.  Nor can the reference to the route in the award be taken to provide a reliable indication of its status.  The route is shown on the enclosure map seemingly as part of the local road network.  However, this alone does not carry a significant amount of weight.
The claimed route is coloured on the 1851 Dronfield tithe map in the same way as the connecting roads and other roads, but the Council draws attention to the depiction of some private roads in the same manner.  Although the claimed route does appear to be shown as part of the local road network, little weight can be attached to this map by itself.  
Ordnance Survey (‘OS’) maps   
The First Edition OS map of circa 1840 shows the claimed route by way of double solid lines to indicate that it was enclosed on either side by physical boundaries.  The route is depicted in the same way on subsequent OS maps of circa 1880, 1898 and 1914-15.  It is named as ‘School Lane’ on the latter two editions.  Additional OS maps have been provided from the latter part of the twentieth century showing the existence of the route. 
The evidential value of OS maps is that they generally provide a reliable indication of the presence of particular physical features on the date of the survey.  They do not provide clarification regarding the status of the paths and roads shown.  The OS maps indicate that the route had the appearance of a road and connected with other roads in the area, but no reliance can be placed on the OS maps as to whether the route had public status.    
1910 Finance Act map 
The available extract from the working map produced as part of the process for the Finance Act shows a proportion of the claimed route leading out of Hallowes Lane excluded from the surrounding numbered hereditaments.  The remainder of the route is not shown on the map extract provided.  Whilst it cannot be presumed that the remainder was represented in the same way, there is no apparent line shown across the northern extent of the section shown.  
The exclusion of a route in this manner can provide good evidence of highway status and is more likely to be indicative of a vehicular highway.  No evidence has been provided in support of an alternative explanation for the depiction of this section outside of the adjacent hereditaments.  Although there is uncertainty regarding the section beyond the map sheet, I consider that this map carries a fairly significant amount of weight in support of the claimed route being a vehicular highway.
Highway records 
It is evident that the claimed route has not been recorded as a highway maintained at public expense during the twentieth century.  Whilst these records provide no support for the route being a highway, this issue is not determinative of status.  It only indicates that no maintenance was undertaken in relation to the route.  
Parish councils were typically involved in claiming the alleged public rights of way at the initial stage of the process to compile the original definitive maps.  No claim was made in relation to the claimed route.   Although it is possible that this was due to the parish council believing the route to be a public road, it could equally have been because they did not view it to be a highway of any description.   
Stopping up order  
A minute from a meeting of Dronfield Urban District Council’s Works Committee of 18 January 1965 relates to a proposal to stop up part of Upper School Lane to facilitate a housing development.  It is stated that ‘… if vehicles were still to use the lane it would mean setting back the buildings behind the building lines which would restrict development’.  The length of the route proposed to be stopped up is shown on a map. 
The recommendation of the committee was that the clerk be authorised to take the necessary steps in accordance with the Highways Act 1959 to secure the stopping up of the relevant part of Upper School Lane shown on the map.  This was subject to the retention of a footpath through the development.  
A minute from a meeting of the District Council’s Planning and Development Committee of 14 June 1965 outlines that the clerk made the stopping up application at the magistrates’ court on 26  April and 17 May.  It is reported that the application was successful, and the magistrates made the appropriate Order.  This included the reservation of footpath rights over a section of the route shown on the plan.  A transcript has also been provided of the Order.  The retained section of footpath is delineated on site by means of a post at each end and there is no reason why a path would have terminated at these points unless there was an onward connection by way of the unaffected sections of Upper School Lane. 
The application made to stop up a section of Upper School Lane under the Highways Act 1959 would only have been undertaken if the local authority considered it to be a highway.  This application went before the magistrates’ court who were satisfied that it was necessary to stop up a section of highway. I consider that this evidence should carry a significant amount of weight in support of the claimed route being a highway.  The Order could be viewed as a legal event in relation to the reservation of a footpath between points B-C.  It also follows that higher rights would have originally existed over Upper School Lane.  The plan carries the notation ‘carriageway’ in respect of the B-C section which is indicative of the route originally being viewed as a public road.  
Written statements 
People with longstanding knowledge of the area have provided information in support of vehicular use of the claimed route dating back to the 1950s.  This evidence is supportive of it being used as a through route prior to the stopping up order.  Although these written statements have not been subjected to cross-examination, some weight should be attached to the evidence relating to use from the middle of the twentieth century.  When taken in conjunction with the contemporaneous stopping up order it is supportive of the whole of the claimed route originally being a minor public road.  
Other evidence
In the publication titled ‘The Dronfield Story’ by Roger Redfern (2004) the claimed route is stated in conjunction with Cross Lane as being a way by which traffic could avoid the gradient of Hallowes Lane.  However, it is unclear whether the author has any evidence in support of the route being used for this purpose.   
Conveyances have been provided involving land towards the southern end of the claimed route. It needs to be borne in mind that these documents were concerned with the sale of land and not the identification of highways and this will limit the weight attached to them.  The inclusion of a section of the route within the land to be conveyed does not mean that no public rights existed.  
In relation to the reservation of a private right of way in the conveyances, this appears to correspond to a route leading off the claimed route.  If it were the case that a private right of way coincided with any part of the claimed route this does not necessarily indicate that no public rights exist.  This provision could have been included in property documents simply to ensure that a means of access was protected.  
It is evident that the claimed route is not presently included in the Council’s highway records.  It is therefore not surprising that no highway was stated to exist in a planning report from 2014.  The present ‘no through road’ sign positioned on Wilson Street also has no bearing on the historical status of the claimed route.  In terms of the extent to which the route could have been used by vehicles in the past, I place greater reliance on the OS maps and written accounts than the current nature of the route and alleged age of trees now felled.        
Conclusions   
The map evidence reveals that the claimed route was a through route of some antiquity linking with known public roads.  This evidence when taken as a whole provides some support for the route being a historical vehicular highway.  I attach particular weight to the later Finance Act map and stopping up Order documents.  These are further bolstered by the written accounts from people with longstanding knowledge of the area.  
In light of my conclusions regarding the various pieces of evidence, I find on balance that the claimed route was dedicated at some unknown date in the past as a public road, and following the stopping up Order, it should now be recorded partly as a footpath and partly as a vehicular right of way.  This conclusion means I do not need to consider the user evidence to establish whether there has been a more recent dedication.  
The Impact of the 2006 Act
The Council does not believe that any of the exemptions in Section 67 (2) and (3) of the Act apply in this case.  However, I address below the two exemptions one of the parties’ asserts are applicable, namely those found in Sections 67(2)(a) and 67(2)(c) of the 2006 Act.   
The exemption in 67(2)(a) is applicable to ways where the main lawful use by the public in the 5-year period prior to 2 May 2006 was by mechanically propelled vehicles.  The main lawful use should have been by the public and would not apply to those who have some form of licence or easement to access properties or land served by the route.  In essence, this exemption is aimed at protecting ways that are part of the ordinary road network.  
Reference is made to 28 people out of a total of 44 people (64%) mentioning that prior to the obstruction of the route it had been used by the public with motor vehicles.  However, I note that this evidence spans the period from the middle of the twentieth century onwards.  Consideration needs to be given to the specific period of 2001-2005.  In this respect the evidence of vehicular use is much more limited.  It is generally confined to portions of the claimed route between point D and Wilson Street in order to access properties.  A proportion of these people state that they also used the relevant section of the route on foot and others only used the claimed route on foot during this period.  
Overall, the evidence falls well short of what would be required for this exemption to be applicable for the southern portion of the claimed route.  There is also no evidence to support the exemption being applicable to the northern section of the route or any part of it.
The exemption in Section 67(2)(c) of the Act is applicable where the way was created (by an enactment or instrument or otherwise) on terms that expressly provide for it to be a right of way for mechanically propelled vehicles.  Whilst the reservation of a footpath in the stopping up order could potentially constitute a legal event; no provision was made in relation to the other sections.  It did not create a vehicular highway over any part of the route, and the relevant exemption cannot be said to apply.            
Width
The widths specified in the Order and shown shaded on the Order Map appear to correspond to those available between the historical boundary features.  It should be noted that there would remain an area of land between the northern part of the claimed route and Scarsdale Road.  Reliance is therefore placed on the boundary to boundary presumption.  The issue to be determined is whether the boundary features were put up by reference to the highway, in order to separate it from the adjoining landholdings, or for another reason.  
There is nothing to suggest that any boundary feature was put up other than to separate the land from the highway.  It is apparent from the map evidence that the route is a feature of some antiquity, and the boundary features are depicted on the historical maps.  I therefore see no reason to modify the width included in the Order, aside from the modification requested by the Council.  
In terms of the reference to a gate shown on 1958 photographs towards the southern end of the route, none of the historical large scale maps show signs of any feature across the claimed route.   I therefore do not consider it appropriate to record the limitation of a gate given that it is unlikely to have existed when the route was dedicated.   
Overall Conclusion  
Having regard to these and all other matters raised in the written representations I conclude that the Order should be confirmed with modifications.
Formal Decision    
I confirm the Order subject to the following modifications:
· Delete ‘3.5 metres’ from the fourth line of the description of the C-D section in Part I of the Order Schedule and insert ‘3 metres’.

· Delete ‘3.5’ from the fifth column of text in relation to the C-D section in Part II of the Order Schedule and insert ‘3’.

Mark Yates 
	Inspector
	




ORDER MAP – COPY NOT TO SCALE
[image: ORDER MAP]




10
image1.png
% Planning Inspectorate




image2.png
DERBYSHIRE
County Council

The Derbyshire County Council (Restricted [FLiaks

Byway and Footpath from Scarsdale Road
to Hallowes Lane - Parish of Dronfield)
Modification Order 2023





