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	Site visit made on 4 November 2025

	by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 03 December 2025



	Order Ref: ROW/3343305

	

		This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as the Cumberland Council (Parish of Workington: District of Allerdale) Definitive Map Modification Order (No 2) 2024.

	The Order is dated 7 February 2024 and proposes to modify the Definitive Map and Statement for the area by adding a footpath.

	There was one objection outstanding when the Cumberland Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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The Main Issues
1. The main question arising is whether, as the result of the discovery of evidence, a right of way not shown in the Definitive Map and Statement (‘DMS’) for the area subsists. That question arises pursuant to section 53(3)(c)(i) of the Wildlife and Countryside Act 1981 and to the Authority’s duty under section 53(2) of that Act to keep the DMS under review and to make modifications as required in consequence of any of the events set out in section 53(3). In order to confirm the Order, I must be satisfied on the balance of probability that the right of way subsists.
2. Section 31 of the Highways Act 1980 (‘the 1980 Act’) provides that where a way over land has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, the way is to be deemed to have been dedicated as a highway, in the absence of sufficient evidence of there having been no intention to dedicate it during that period (‘the criteria’). The relevant 20-year period is to be calculated retrospectively from the date when the public’s right to use the route is brought into question, and I will consider below when that was. I also need to determine whether there was sufficient use of the route over the relevant 20-year period to show a presumption of dedication, and whether or not there is sufficient evidence to show that the landowner did not intend to dedicate the route.  
3. In determining those questions, section 32 of the 1980 Act provides that I am to take into consideration any map, plan or history of the locality or other relevant document, giving those documents such weight as is justified by the circumstances. A copy of the Order Map is appended to this decision for ease of reference.
Reasons
4. The alleged route (‘the Order route’) lies across a cleared area (‘the site’) lying between Lonsdale Street and Senhouse Street respectively to the west and east. To the south is the side of the northernmost end-terraced house facing onto Lonsdale Street, and to the north lies Station Road. A paved footway lies to the north, east and west sides of the site, separating it from Lonsdale and Senhouse Streets and Station Road. That footway has a dropped kerb on either side, at points consistent with each end of the Order route. At the time of my visit the site was unfenced and the Order route was evidently walked. The site was mostly laid to grass, with some plants and a tree stump to the south of the Order route but otherwise slightly overgrown, save for the trodden path of the Order route.
5. Historic maps show that for some years the site was host to 6 properties. Five of those (which I understand from the Council’s planning report, Appendix F, to have been commercial properties) were in a staggered terrace facing onto Station Road, and together known as Senhouse Terrace, lying to the north of the Order route. The sixth was another terraced property to the south of the Order route, adjoining the terrace of properties facing onto Lonsdale Street at its northern end. They have all been demolished, and I understand that the site was at some point acquired by the former Allerdale Borough Council and sold in 2007 for redevelopment. A planning permission was obtained in 2015 and drainage works in pursuance of that development are said to have begun in 2019. 
6. Shown on the old maps, between the rear of the Senhouse Terrace properties and the northern side of the former end terrace on Lonsdale Street, was a short alleyway across the site, allowing access between Lonsdale and Senhouse Streets. This is the Order route, being the subject of the Council’s Order to record a footpath and which I am now asked to confirm.
Bringing into question
7. Accounts differ about exactly when the use was brought into question, with some users saying that a fence was erected across the route by the existing owner in around 2008. The more common recollection however is of the site being fenced in around 2004. This would, I understand, be consistent with the acquisition of the site by the Borough Council and the properties’ demolition prior to the site being offered for sale. Fencing has been removed in more recent years but on the available evidence I agree with the Council that the use will have been brought into question by the erection of fencing in 2004. Hence the relevant period for consideration is 1984 – 2004.
The evidence of users
8. The application is accompanied by a number of user evidence forms (‘UEFs’) all attesting to the unchallenged use of the route over many years. Each of the ten users states more or less daily use over a period of at least 20 years before 2004. For some users this period of use was considerably longer. All users were on foot, and none saw any prohibitive notices or were given any permission to use the route. Some further statements have been made in response to consultation on the Order, which are generally supportive of the information given by the UEFs. 
9. On the other side of Station Road lies a school, St Michael’s Infants. To its east, Station Road and Senhouse Street meet at a crossroads which is now a busy road junction. Lonsdale Street also accesses Station Road slightly east of the school entrance. Users refer to the Order route having been used as a pedestrian short cut to the school from Senhouse Street, which avoided the children having to cross the roads in the vicinity of the junctions. At the time of my visit I saw that a pedestrian crossing in front of the school entrance lies across Station Road, to the west of the site. On the approach to this from Senhouse Street, using the Order route would be an obvious route because it would avoid having to cross any of the junctions at or adjoining Station Road before reaching the pedestrian crossing. It is not clear when the pedestrian crossing was installed, although it is situated at what appears to be a point with good visibility in either direction and so a natural point to cross, rather than closer to the junctions. Use of the Order route would be naturally consistent with this crossing point, for pedestrians coming from the south east.  
10. One user also said that the Order route was easier to use than walking up the hill, because of the incline on the Lonsdale side. I observed that the land rises to the north west of the site, meaning that a pedestrian journey towards the town centre from York Road would be more level if using the Order route and the top of Senhouse Street to Station Road, rather than taking the short incline up Lonsdale Street and then turning right. Again, using the Order route would avoid crossing Lonsdale or Senhouse Streets at the junction points with Station Road, and the Order route would be a natural one to take.  
11. One user from Senhouse Street described it not only as a route to St Michael’s School but also as a route to the church, local shops, public houses and railway station, and as a short cut to houses on Lonsdale Street, Clay Street, Milburn Street, Harcourt Street and Fletcher Street. 
12. One user describes it as having been used by wagons to deliver to the rear of the shops on Senhouse Terrace, and that every property on the former Senhouse Terrace had a back entrance onto the path. That is consistent with the dropped kerbs at either end, and suggests that there were no physical barriers to use by the wider public. 
13. I have no reason to doubt the veracity of any of these accounts. A number of users have appended a map of the area to their user forms. These are generally the 25 inch Ordnance Survey map of 1841-1952 depicting a clear gap, or alleyway, between the rear of Senhouse Terrace and the former northern end of the Lonsdale Street terrace, corresponding with the Order route. 
14. Considering those maps, combined with the evidence of users, I am satisfied that the route was available to the public to use over a period of many years, and that it was so used including during the 20-year period up to 2004 without challenge or controversy. That is to say that I am satisfied that there is sufficient evidence to demonstrate, on the balance of probability, that the use took place over the relevant 20-year period without interruption, permission, force or secrecy so as to demonstrate a presumption of dedication. 
Whether no intention to dedicate
15. During the relevant time period for analysis, 1984 – 2004, no evidence has been supplied to demonstrate a lack of intention by the landowner to dedicate the route. Because of the time period relied upon before the use was brought into question, expiring in 2004, the matters raised by the sole objector to the Order do not raise any factual issues that are relevant to my considerations. This is because the points made about fencing and use of the route all relate to a period of time later than the relevant 20-year period falling to be considered under the relevant legislation. I understand the objector to have acquired the site in 2007, and no facts relating to the relevant 20-year period, up to 2004, are given.
16. As to the merits of the case, these are not before me for consideration. The issue here is not to ‘create’ a right of way, but to decide whether or not one already exists. 
17. It is the case that the site was said to be sold free of incumbrances. I am not told what particular requisitions for information were made of the seller (rather than of the Council’s Land Charges Department) at the time of sale, although the absence of the Order route from the Definitive Map and Statement at the time means that a recorded right of way would not have been revealed to the purchaser whatever enquiries were in fact made. Ordinarily, the risk of land bearing any such overriding interests might be the subject of warranties or indemnities given by the seller upon its transfer, or might otherwise be discoverable upon inspection by a purchaser. 
18. The fact that the rights now claimed were not revealed when the land was sold does not prevent their being recorded on the Definitive Map and Statement of rights of way. They are a category of overriding interest that is binding on the land, whatever the state of knowledge of the purchaser (or of the seller) at the time of the acquisition. Any resulting effects on the land’s potential use or its value would be a private matter between the parties to the sale, and are not relevant to my considerations here.
Conclusions on the criteria
19. I referred at paragraph 2 above to the relevant criteria to be satisfied, on the balance of probability, if the Order is to be confirmed. I am satisfied that there was sufficient use of the route during the relevant 20-year period without any interruption, permission, force or secrecy to establish the presumption that the route had been dedicated. I am also satisfied that there is no evidence sufficient to establish that the landowner had no intention, during that period, to dedicate the route. Therefore I am satisfied that the evidence is sufficient to show, on the balance of probability, that the footpath subsists. 
Conclusion
20. Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed. 
Formal Decision
21. I confirm the Order.
Laura Renaudon 
INSPECTOR

THE ORDER MAP
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