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	Order Ref: ROW/3337228

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Cornwall Council (Addition of a Footpath at Middle Point in the parish of Falmouth) Modification Order 2023.

	The Order is dated 11 July 2023 and proposes to modify the Definitive Map and Statement (DMS) for the area by adding a public footpath at Middle Point as shown on the Order Map and described in the Order Schedule.

	There were 2 objections outstanding at the commencement of the Inquiry.


	Summary of Decision: The Order is not confirmed
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Procedural Matters
An application to add the Order route to the DMS was submitted by Falmouth Town Council in 2011, accompanied by 39 User Evidence Forms (UEF’s). Following investigation of the claim, Cornwall Council made an Order on 11 July 2023. Two objections were subsequently received from representatives of the objecting landowner Mr Semenenko and 2 additional UEF’s were submitted.
An Inquiry was held on 23 and 24 September 2025 at Tremough Innovation Centre, Falmouth. I undertook an accompanied site visit on the afternoon of 24 September 2025 when I was able to inspect the Order route and familiarise myself with the area surrounding the claimed path. For clarity, references in this decision correspond to points marked on the Order Map, which is attached.
An application for an award of costs was made at the Inquiry by Michelmores LLP on behalf of their client. This application will be the subject of a separate decision. Closing submissions from both parties were heard remotely on Monday 29 September 2025.
Several concerns were highlighted by Michelmores LLP both in written evidence and at Inquiry, regarding the processes undertaken by the Council leading up to the making of the Order. Whilst these concerns were raised to give context and background to their case, the procedures undertaken prior to the making of the Order are not matters for consideration before me. My role is solely to determine whether the Order should be confirmed under the legislation outlined in the Main Issues section. In closing submissions Michelmores LLP stated that there were a succession of incorrect maps before the Order was made and that the current map is not the route of a path, however it was not detailed in their closing submission as to how the map was incorrect.
Michelmores LLP argued that the evidence did not justify the making of an Order. However, the legal test for making an Order only requires a reasonable allegation of a public right of way. Where credible evidence conflicts but does not conclusively disprove such a right, the threshold is met. I consider that this test has been satisfied.
The Main Issues
The Council made the Definitive Map Modification Order (DMMO) under Section 53(2)(b) of the 1981 Act, on the occurrence of an event specified in sub-section 53(3)(c)(i). Accordingly, the main issue is whether the evidence discovered (when considered with all other evidence available), is sufficient to show that a public right of way which is not shown on the DMS subsists over land to which the map relates.
Whilst it suffices under section 53(3)(c)(i) for a public right of way to be reasonably alleged to subsist in order to make a DMMO, the standard of proof is higher for it to be confirmed. At this stage, evidence is required to show, on the balance of probability, that a right of way subsists.
The Order was made based upon user evidence and as a result, the statutory requirements of Section 31 of the Highways Act 1980 (the 1980 Act) are relevant. This sets out that where a way has been enjoyed by the public as of right and without interruption for a full period of twenty years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it. The period of twenty years referred to, is to be calculated retrospectively from the date when the right of the public to use the way was brought into question.
If statutory dedication is not applicable, I shall consider whether an implication of dedication has been shown at common law. Common law requires me to consider whether the use of the path and the actions of the landowner have been of such a nature that the dedication of the path by the landowner can be inferred.
Reasoning
Statutory dedication
When the status of the claimed route was brought into question  
The status of the claimed route was first brought into question in September 2010, when a new landowner repaired and locked a gate, and erected barbed wire, fencing and signs. Accordingly, the relevant twenty-year period to be evaluated for the purpose of statutory dedication is 1990-2010 (the relevant period).
Evidence of use by the public
Forty one UEF’s were provided in support of the Order route, with earliest use claimed back to 1935. Usage appeared to be recreational and by foot, with the Order route being utilised as part of a longer onward route, for walking, with or without a dog, to access the foreshore and small beaches, or for fishing or swimming. A number of UEF’s stated that these beaches were the only places they could take their dogs in the summer months, when the main beaches were closed to dogs.
For those forms where it was clear that the person had walked the Order route, frequency of use varied considerably. The majority stated monthly use or more and some stated approximately weekly use. Others walked the claimed route less. At Inquiry, Mr West stated use of the claimed route twice a week since childhood. As a teenager he would cycle to the path, and thought he probably left his bicycle by the gate at point A, travelling onward by foot to the foreshore. As an adult he stated he walked his dog there, usually between 11am-2pm. Several UEF’s noted that they had used the Order route since childhood and spoke of parents and grandparents using the claimed path in the past, to access the beaches.
There appears to be no interruption to use, albeit use appeared to be more frequent in summer than winter. Mr Bottomley stated at Inquiry that he would use the route to walk the dog to the small beaches, which, unlike other beaches in the area, were not closed to dogs in the summer. Mr Alvey stated that he did not use the claimed path in the winter. He used the Order route at other times of the year, to access a ledge to the side of the valve tower for fishing. He walked the route approximately 20 times a year between 2002 and 2005, although less often after. Mr Alvey explained that his visits would be in clusters, to fit in with the tides and might be two or three days in a row, then not, for some time. Michelmores LLP considered that fishing from the ledge was highly questionable as they felt that the water was not generally deep enough for fishing. However, I note from the Order Map that the high water mark does appear to reach the ledge in the approximate location of where Mr Alvey said he fished.
Mrs Dishington, who stated use of the route for the entire of the relevant period, walked there 2-3 times a week with her dogs, when the weather was good. At Inquiry, she said that it took 20 minutes to travel from point B to Crab Quay which is situated further along the coastline. Michelmores LLP pointed out that it took an hour to undertake this journey during the site visit. I acknowledge that the site visit took far longer than Mrs Dishington’s estimate, however there were several people present and many stops were made along the way, to point out features of interest, or wait for people to catch up.
Almost every UEF stated that other people were seen when using the claimed route. However, evidence given by the witnesses that spoke at Inquiry, suggests that people were more often observed on the rocks and beaches, than on the claimed route itself. Mr Bottomley had used the route since 1979. On his UEF, he stated that he saw many others on foot, however he confirmed at Inquiry that he had seen people on the beaches but had no memory of meeting anyone on the claimed route. This correlates with the evidence of Dr Hoskin, who also stated at Inquiry that he saw others on the foreshore and presumed that they had used the claimed route to access or exit the beaches. 
Mrs Dishington, who had used the Order route consistently for the entirety of the 20 year relevant period, couldn’t recall seeing anyone on the path, but said she saw others on the foreshore. Mr Alvey, who had used the claimed route prior to the relevant period and also for eight years of the relevant period for fishing, also couldn’t recall seeing anyone on the path. Albeit he felt his wife, who did not speak at Inquiry may have seen one or two people, Mrs Alvey’s UEF described seeing other people fishing from the foreshore. At Inquiry, only Mr West stated that he saw people at the incline by the valve tower and had to step into stinging nettles to the side of the path to let them by. 
Aside from one UEF which stated use was with permission, no other user indicated that permission was sought or given to walk the claimed route, nor were they ever challenged. Use appeared to be open and without secrecy. Mr West recalled seeing workers from South West Water (SWW) strimming the path and painting the valve tower doors but was never asked to leave the land. This was echoed by Dr Hoskin, who also saw people strimming the path or working on the valve tower. He stated that they would acknowledge his presence but did not ask him to leave.
The witnesses that spoke at Inquiry generally remember the path being narrow and not well maintained. Dr Hoskin and Mrs Dishington recalled a trampled path, with vegetation to the side. Although Mr Alvey did not remember having to push brambles away, Mr West recalled stinging nettles by the side of the path and narrow steps that had soil built up into the corners. Mr Bottomley stated that the route was not in good condition, and that a year or two before the sale, was very overgrown. Mr Alvey stated at Inquiry that he felt that the route was generally used by able walkers and dog walkers, and from my site visit it was apparent that the section of the Order route from the valve tower to the beaches below and any onward route would have required a surety of foot.
There was one recollection on the UEF’s of a warning sign on the valve tower at the time it became structurally unsound, a sign also recalled by some of the witnesses who spoke at Inquiry. The wording did not appear to state that there was no public right of way, rather it was a warning about the danger of the unsafe structure of the valve tower. At Inquiry, Mr West stated that there may have been a sign at point A at some point but couldn’t remember.
Approximately half of the UEF’s recalled ‘an openable gate’ present at point A of the Order route. Recollections varied as to the status of the gate, with some saying the gate was open, others saying it was ajar, some saying it was entangled in vegetation, and one user saying it was locked.
Of the witnesses that spoke at Inquiry, three of their UEF’s had recalled a gate, with Mr Alvey’s form stating that there may have been a gate but he couldn’t recall the location. At Inquiry, when shown a photograph of the gate with a log in front of it, Mr Alvey agreed that the photograph was representative of what was there. He stated that he carried fishing equipment on his visits and certainly couldn’t recall the gate being locked. Albeit he used the claimed route from 1976, he was not living in Cornwall between 1984 and 2002 and had only used the path during the latter part of the relevant period from 2002-2010, upon his return. 
Dr Hoskin’s UEF had not ‘recalled’ a gate. At Inquiry he clarified that he had no recollection of any issue with a gate. Dr Hoskin could not recall whether he had to open the gate but felt that as he was either carrying fishing equipment, or accompanied by dogs, he would have remembered if the gate were awkward to get through. He had assumed the gate was a deterrent for vehicles, not walkers. At Inquiry Dr Hoskin advised that he had been abroad between 1991-2001 and had used the claimed route for the last 9 years of the relevant period.
Mrs Dishington stated at Inquiry that the gate was either ajar or easily opened. She couldn’t recall it being locked and felt that the route was easily accessible for her and her two dogs. Mrs Dishington spoke of going ‘through the gap’ by the gate. Mr West advised that he walked round the gate if it was closed, ‘as the fence was always down.’ Mr Bottomley stated that the gate was ‘sometimes wide open and often closed.’ He stated that you could go around the gate if it were closed, and on occasion he would open the gate and then close it after he had gone through.
The Council considered that the UEF’s carried considerable weight, albeit Michelmores LLP were of the view that the user evidence could not be relied upon, pointing out various errors and inconsistencies on the forms. In closing submissions Michelmores LLP stated that 6 users mentioned false features on their UEF’s and that 10 of the users were muddled with their routes. They were astonished at the number of UEF’s that couldn’t recall a gate, despite the forms stating use of the claimed path up until 2010. Michelmores LLP were also surprised that no one recalled a large bank of spoil next to the valve tower and the steps, albeit the landowner Mr Semenenko, at Inquiry, when asked about the bank of spoil, remarked that it was not particularly noteworthy.
It was the view of Michelmores LLP that very few of the UEF’s showed use for the full 20 years, however it is not necessary that all users evidence such use, more so that the route has been used by the public as a whole, for the relevant period. They were additionally concerned about the prefilling of some data on the UEF’s, along with a third of the forms containing pre-highlighted maps. While I do understand this concern, users were generally able to identify features unique to the claimed route and as stated by the Council, had signed to say this was the route used by them. 
The objector also drew attention to the cross examination of Mrs Dishington. They remarked that it was surprising that she did not remember the smell of the oil recalled by other witnesses at that location, considering that she claimed to walk the route 50 times per year. They also pointed out that although Mrs Dishington insisted that she could walk between the claimed route and Crab Quay at high tide, the site visit had illustrated that this was not possible.
Conclusions on User Evidence
Whilst the Council felt that the UEF’s, all being signed and witnessed held considerable weight, they acknowledged at Inquiry that no interviews were undertaken with those who had submitted forms. I found that the information on a number of the UEF’s was vague and I was unable to ascertain with any degree of certainty that these users were referring to use of the claimed route, rather than that of the popular FP26 that adjoins the route. As they did not speak at the Inquiry where clarifications could have been made, I have therefore placed very little weight on these particular forms. One UEF stated that use was by permission and this form has been discounted. Some weight is given to those UEF’s whose information appears consistent with use of the claimed route, and more weight is accorded to those five users who spoke at Inquiry.
I accept that the users who gave evidence at the Inquiry used the claimed path, albeit I acknowledge the view of Michelmores LLP that the number of users who spoke at Inquiry was low when considering the amount of UEF’s submitted. The witnesses individual recollections were all sufficiently detailed of the characteristics and features of the path, such as a gate at point A, the narrowness of the route as it descended, before opening out into an open area and the poor state of the steps down to the platform. Both Mr Alvey and Mrs Dishington additionally recalled goats that were kept adjacent to the claimed route. Dr Hoskin and Mr West both remembered the oil slicks and accompanying smell that were apparent at times on the foreshore below the valve tower. Dr Hoskin advised that on occasion he would survey the oil slick, sending information on to the Environment Agency.
When asked at Inquiry if he believed usage of the route by the witnesses had occurred prior to his ownership, the landowner Mr Semenenko answered in the affirmative, albeit Michelmores LLP considered that use of the claimed route was far less than that stated by the UEF’s and constituted trespass. They drew attention to the overgrown nature of the path as shown in photographs from the summer of 2009. I accept the comments made by the Council that vegetation growth is more rapid during the spring and summer months, but considering that the vast majority of UEF’s stated use in 2009, the lack of a clear route shown in the photographs does appear to be at odds with the amount of claimed use at that time.
It would also seem that with the odd exception, other people were only seen on the foreshore and beaches, not on the claimed path itself, indicating that the prolific use of the path stated by the Council was questionable. While I accept the reasonable view of Mr Alvey and Dr Hoskin that those people they saw may have used the claimed route to access the foreshore and beaches, the view is speculative.
The objector pointed out that few users had mentioned the steps in their UEF’s and that all forms were incorrect with regard to the narrowest width. I would not expect users to recall an exact measurement of the narrowest point of the path. Additionally, the UEF did not ask about the existence of steps or request the form filler to recite any special characteristics of the claimed route. I therefore do not interpret a user not mentioning steps, as evidence of them not using the whole route. They would have needed to descend the steps in order to access the foreshore, whatever their onward route or purpose.
The untested evidence, although certainly not in its entirety, does in general, support the tested evidence, albeit I am not persuaded that use was prolific. The overgrown nature of the path shown late in the relevant period does not correlate to the number of people stating regular use of the path at that time. Add to this the evidence of the witnesses, which indicates few were seen on the claimed route itself, it does become questionable whether use would have been noticeable to a non-resident landowner. Notwithstanding this, I find that there is user evidence sufficient to raise a presumption of the dedication of a public footpath.
Evidence of the landowners and whether the landowners demonstrated a lack of intention to dedicate a public footpath
[bookmark: _Hlk120284687]The land across which the Order route passes, falls under two different land ownerships. From point A to approximately midpoint between points A and B is publicly owned. From the midpoint to the foreshore, which lies a short distance beyond point B, the land is owned by Mr Semenenko.
There appears to be little landowner evidence for the publicly owned section of the claimed route. The Council advised that they had approached a former Carrick District Council officer and Falmouth Town Council in this regard, but no response or recollection pertaining to the management of the land or the origin, purpose and management of the gate at point A appears to have been forthcoming.
Mr Semenenko first came across the claimed route in 2003 and wondered what was beyond the gate at point A. He noticed that the gate was overgrown with foliage, padlocked and a sign was visible on the gate in the manner of a keep out/ private notice. He did not recall seeing a gap between the gate and bank. He purchased land along which part of the claimed route crosses in 2010, repaired the fencing, placed a new padlock on the gate at point A and erected a further gate along the claimed route.
Trevor Woskett, a friend of Mr Semenenko, accompanied him on the day he purchased the valve tower. He recalled that the gate was locked and that there was a sign and he had to squeeze between the bank and the right hand side of the gate post to get through. He recalls the bracken being unbroken at the top of the narrow steps leading down to the valve tower platform and he could smell sewerage and oil. Whilst this gives a snapshot in time of the claimed route in 2010, it would appear that this was Mr Woskett’s first visit to the site.
Prior to purchase by Mr Semenenko, the land was owned by SWW, who form part of Pennon Group PLC. In a conversation with Mr Street from SWW in 2011, Mr Street had advised him that it was company policy to keep the public out of operational sites. Mr Street was adamant that due to the steep narrow steps with no handrail and the unsafe structure of the valve tower as a result of a methane explosion, the public would have been kept away for health and safety reasons. Mr Street told Mr Semenenko that due to trespassers climbing over the wall from the shipyard and over the fencing, SWW had taken action to increase the fencing height. 
Several letters from SWW form part of the evidence received. In 2011, a letter from Mr Roberts, a solicitor for Pennon Group PLC, stated that while the valve tower was operational dispensing sewerage into the sea, the site would have been secured, with SWW visiting the site. The letter stated that there had been instances when SWW staff had attended site, found people trespassing and confronted them, although no specific details of when, were given.
A very detailed statutory declaration from Mr Street, a consultant and also former employee of SWW was received in 2011. Mr Street was responsible for the maintenance of the valve tower and visited the site every month until 1995. He recalled the gate at point A and stated that it was kept padlocked and that there was a notice on it which read, ‘South West Water’ and ‘Private.’ Although the Council point out that the gate at point A was not on land owned by SWW and so it could not be the gate that Mr Street commented upon, I am not inclined to agree, as there is no evidence indicating another gate existed along the claimed route. Mr Street advised that his visits became less frequent from the mid 1990’s, after the valve tower reduced its operation, but the site was still visited as part of asset management. In the years leading up to 2010, the site was visited regularly whilst being identified and prepared as an asset to be disposed.
In his statutory declaration, Mr Street explained that on occasion he had encountered people trespassing on the land and requested that they leave, as the land belonged to SWW and they had no right to be there. The last time he did this was Spring 2010, when he encountered 3 boys on bicycles on the land. Mr Street was due to give evidence at the Inquiry but sadly passed away prior to the Inquiry. 
Mr Westcott, a retired employee of SWW, gave evidence at the Inquiry. He was a meter reader from 1985 until 2008, and visited the site twice each year to read the meter, which was located close to the Valve Tower. Mr Westcott recalled having to climb over the gate, which he stated was always locked and for which he didn’t have a key. The Council asked how many other meters he visited each day and Mr Westcott stated approximately 120, but no other site that required climbing over a gate. He recalled a sign on the gate, which he believed said ‘no entry’ or similar, but could not recall it’s exact positioning. He stated that he never saw anyone on the claimed route when making his visits. 
The Council speculated that it was entirely likely that Mr Westcott may have climbed over a different gate, perhaps to access the valve tower itself for meter readings. However I note from Mr Westcott’s written evidence that the meter for the valve tower is located on the verge of the track, some 15 metres away from the structure itself. 
The Council also pointed out that Mr Westcott, at Inquiry, was unable to visually confirm the gate he climbed over from a photograph and thus provide positive confirmation that it was the gate at point A. Without such confirmation the Council considered this could not be regarded as evidence of the gate being locked. I disagree. Mr Westcott suffers from an eyesight impediment that was clearly not an issue when he worked for SWW. He described parking his car on Castle Drive and walking down the public footpath, climbing over the gate to gain access to the valve tower site and going down the narrow track to read the meter. I found Mr Westcott a sincere and reliable witness, who was able to describe his visits in detail, recalling characteristics mentioned by others, of the claimed route.
Photography
Pennon Group PLC submitted some photographs taken in June 2010, prior to the sale of the property to Mr Semenenko. The gate appears to be closed, although it is difficult to see if there is a padlock. There is a narrow gap to the right of the gate. A photograph further along the claimed route shows heavy vegetation and a large dense shrub across what would appear to be the line of the path. Another photograph taken by the valve tower shows low level vegetation across the route. 
A photograph was also submitted by the Council from a countryside survey undertaken at a similar time in June 2010. The photograph is taken on FP26 on the approach to the claimed route. It is extremely similar to one of those taken by Pennon, and shows the gate pulled to, albeit there is a gap between the gate and the right hand side gate post. Again, a padlock cannot be ascertained.
SWW provided further photographs of the route from June 2009. These photos show the gate having been opened by SWW, with shrubbery in front, that Mr Forbes-Laird, an expert witness for the objector, assessed as growing up and against the gate when it was closed. This analysis does accord with some UEF’s that stated the gate was overgrown with vegetation. As the gate is open, it is difficult to ascertain whether there is a gap to the right hand side of the gate, between the gate and the right hand side gate post. There does not appear to be a gap to the right hand side of the gatepost itself and the bank. There does not appear to be a sign on the gate. A photograph further along the path, mirrors the photograph taken the following year in June 2010, with dense shrubbery growing across the route, and long grass on the line of the path, suggesting that any use at that time was very low.
Mr Forbes-Laird analysed further vegetation from the photographs, which he felt indicated low, if any use occurred, due to the maturity of the plants and how being trampled down underfoot would affect their growth and flowering pattern. He drew attention to the fronds of a Hart’s Tongue Fern between the right hand gatepost and hedge bank, assessing that it was 3-5 years old. Mr Forbes-Laird assessed that any regular human traffic would have damaged and likely destroyed the fern. The Council in closing submissions noted that Mr Forbes-Laird was not a botanist and felt that the user evidence could not be dismissed on the basis of a plant analysis conducted fifteen years after use had ceased. While I acknowledge this view, the analysis was carried out on clear photographs of vegetation late in the relevant period. Mr Forbes-Laird was a credible and knowledgeable witness and his analysis supports the photographs that appear to show low use near the end of the relevant period.
Aerial photography generally shows a clear route down to the valve tower, although the route is less clear in the latter years of the relevant period, and the first section of the route cannot be seen due to tree cover. The aerial photography accords with evidence that states the route was originally a metalled surface, with access being maintained by SSW for their own purposes, the strimming of which was mentioned by Dr Hoskin, who interpreted it as facilitating a right of way. According to Michelmores LLP, as SWW reduced use of the Order route, it became more overgrown, requiring significant clearance before the Valve tower and its land was marketed for sale. This correlates with the evidence of Mr Bottomley who remarked upon the overgrown state of the claimed path at Inquiry.
Gate at point A
The gate appears to be a focal point in this case and was the subject of much evidence and discussion. It was the view of Michelmores LLP that the gate had been in situ since the construction of the Valve Tower in the 1920’s. Pennon Group PLC advised by letter, that the gate had been erected by SWW as a means of controlling access to the valve tower. It would appear that the gate was certainly in situ for the entirety of the relevant period and very likely for a long time prior to this. Albeit common ground that a gate was present at point A, there was dispute between parties as to whether the gate was open or closed, locked or unlocked. 
It was the Council’s view that the backdrop of 39 UEF’s confirming the gate was not locked and the witnesses at Inquiry confirming this, was overwhelming evidence of the same. I do find that statement rather sweeping, as almost half of the UEF’s when answering the question ‘Are there or have there been any openable gates on the way,’ answered in the negative. The Council also pointed out that there was no evidence that access to the valve tower from the direction of point B was ever restricted or secured and suggested that allegations of a locked gate at point A was inconsistent with SWW’s management of the rest of the site.
In addition to the evidence provided by Pennon Group PLC and SWW, other witnesses gave testimony that the gate was shut and locked. A family member of Mr Semenenko, Samantha Sand-Holmes, walked her dog Charlie with friends along FP26, regularly between 1994-1997. She used FP26, 3-4 times during the week, and stated that the gate at point A was always shut and chained and the gate was overgrown. She recalled a sign but could not remember what it said, although at Inquiry she stated that the sign was black and white and said, ‘something like Private.’ When asked about the chain, Ms Sand-Holmes stated that ‘it was a long time ago but she was pretty sure it was locked and the route was not accessible.’ 
A Mr Barrett in a written and witnessed statement, advised that he walked FP26 almost every weekend with his dog, between 1991-1998. He noticed a locked gate with a warning sign on it and considered that it was obvious that the land beyond was private. In a similar statement, a Mr Hickman who was local to the area would often walk his dogs to find a vantage point to watch the boats racing. He stated that he would have utilised the vantage point that would have been offered by the valve tower but recalled that the claimed route was securely gated off and obviously private property.
Michelmores LLP felt that all of the evidence on their part attested to a locked gate, albeit I consider that the wording of some of the statements is not concise in that expression. One person was fairly sure the gate was locked, one said it would have been locked and one said it was securely gated. 
Michelmores LLP further considered that the user evidence supported their premise of a locked gate, referring to UEF 22, UEF 17 and Mr Chell from the Council. UEF 22 specifically stated there was a locked gate, however that user stated only one year of use in 2006. Mr Chell, Senior Countryside Officer for Cornwall Council, in internal correspondence from 2022, wrote that he recalled ‘a period when the gate was not locked’ pre unitary authority. Whilst I agree with Michelmores LLP that the wording of Mr Chell suggests that at some point the gate was locked, it cannot be ascertained from this single sentence when that would have been, or for how long. I acknowledge that UEF 17 referenced a gate, stating that ‘it has always been possible to walk around the gate’, however, albeit suggestive of a locked gate, it is not necessarily evidence of such. That aside, several users including some of those who spoke at Inquiry spoke of walking around the gate.
In closing submissions, the Council pointed out that should the gate at point A have been locked, it would have obstructed the access of a residential property at Middle Point, located half way down the claimed route. While I accept this comment, it would appear that the main access for this property is located off Castle Drive. There appears to be no evidence from the landowner of this property at the time of the relevant period, as to their use or otherwise, of the claimed route to access their property during that time.
Michelmores LLP drew attention to a way marker post situated on FP26, directly adjacent to the gate at point A where the yellow arrow quite clearly pointed towards FP26, as part of the South West Coast Path. Some statements, including that of Mr Barratt, had mentioned the post. In line with what was mentioned, Michelmores LLP suggested that, as the way marker post was to help direct the public as to the route of a public right of way, it was quite clear, that as it did not point towards the claimed route, that the public would have been aware that they had no right to use the claimed route. I accept the logic behind this suggestion, however while the purpose of a way marker post is to point the public in the direction of public paths, it does not necessarily follow that use of any other route is trespass. The way marker is also not action by a landowner to show a lack of intention to dedicate, albeit I do accept in principle, that it also does not convey to the public that the Order route was a public right of way.
Whether the gate, not being on Mr Semenenko’s land constitutes an intention not to dedicate
The gate at point A being repaired, locked and meshed by Mr Semenenko served to bring the claimed route into question. While it is open to anyone to challenge the right of the public to use the path, it is more unclear as to whether the presence of a gate can be construed as a lack of intention to dedicate by a landowner, if it is not on their land.
While the Council were of the view that the gate at point A was not locked, they also disputed that SWW would not have had any authority to lock the gate anyway, being that it was on public land and not on land that belonged to them. 
It is appropriate at this juncture, to consider the historical and physical context of the gate. Historically, it would seem from correspondence by SWW, that in the 1930’s, the operations of waterworks and the land that forms the site of the valve tower and the gate at point A, fell under the responsibility of the Borough of Falmouth. The operations then transferred to SWW in 1974 under Local Government Reorganisation. Although not all of the land across which the claimed route runs was ultimately transferred over to SWW, it would seem that easements were allowed for SWW to be able to cross the claimed route to where their land ownership begins. I find it a reasonable assumption that permissions would have been in place for the erection of a gate at this location. Certainly there is no conflicting evidence to this before me. The fact that the Council did not act to remove the gate until 2018, many years after SWW had sold the land, would appear to support the inference.
Turning to the physical location of the gate, it sits at a fork adjacent to a very popular public right of way. The fork is the only access to the land owned by SWW and now Mr Semenenko, from this direction. To place a gate intended to restrict access half way down the track at the land boundary would seem illogical when the fork of the track would be the obvious point of access. 
The Council drew attention to R (OAO Godmanchester Town Council) v Secretary of State for the Environment, Food and Rural Affairs [2007] UKHL 28, stating that only a landowner can dedicate a public highway on their land and that actions existing from outside of the landowners consciousness should be perceptible. As SWW were not the landowners, the Council considered that it followed that their actions were the consciousness of a third party, not the landowner.
It is my view that this is stretching the concept of the judgement out of relevant context. The judgement at the point referred to by the Council, is dealing with sufficient evidence of a lack of intention to dedicate. When referring to ‘landowners consciousness’ it is saying that a lack of intention to dedicate must be more than ‘simply proof of a state of mind’ and must be shown by ‘perceptible acts.’
While the gate sat just outside of the land owned by SWW, its purpose was to restrict access to their land. Albeit I accept the view of the Council that only a landowner can dedicate a public highway, the purpose of the gate was to prevent access onto SWW land, which could only be accessed by crossing the Council’s land. They actively and knowingly took responsibility for the gate and advised Mr Semenenko that the gate was his responsibility when they sold the land to him. In my view this can be construed as an objective act outside the ‘landowner’s consciousness’ in the correct interpretation of that section of Godmanchester. I also agree with Michelmores LLP in that there appears to be nothing in S31(1) of the 1980 Act that says a lack of intention to dedicate cannot be a short distance from the land in question, at the most obvious entrance point.
Conclusions on Landowner Evidence
Whilst it is clear that Mr Semenenko took clear and overt action that demonstrated there was no intention to dedicate a route across his land, it is accepted that he was not the landowner during the relevant period. 
I fully accept the view of Michelmores LLP that SWW would not have actively encouraged public use of their land. This would seem especially pertinent for a route near an unsafe structure that had been subject to an explosion, with narrow stone steps to the platform, a sheer drop on one side and a drop to the rocks below from the platform itself.
Pennon Group confirmed in writing that it was policy to safeguard and secure operational sites and there is evidence that they considered that the gate at point A fell under their responsibility and its purpose was to restrict access to their land. It would seem that fencing was actively increased in height to prevent trespass from the adjoining shipyard and there is also some evidence of SWW taking steps to show that there was no intention to dedicate the claimed route. I afford some weight to the statutory declaration of the late Mr Street, who specifically evidenced a challenge to the public in April 2010 and whose written testimony stated that there were more challenges, although there was no written detail of when these other challenges occurred.  I found Mr Street’s evidence was both credible and comprehensive and showed an intimate knowledge of the site for which he was responsible.
There is suggestion of a sign being present at some point on the gate at point A. It is appropriate to consider whether the wording of the alleged sign was such that a reasonable user would have understood that their entitlement to use the route was being challenged, and whether the sign itself was displayed in a manner which would come to the attention of a reasonable user. 
While the wording could not be clearly remembered by those whose statements recalled a sign on the gate at point A, Mr Street’s declaration stated that the sign contained the words ‘Private’ and ‘South West Water.’ Again there is a need to return to the location of the gate at point A, as the sign was attached to the gate, and also to return to the Godmanchester judgement.
In the Godmanchester case, it was considered that the test is ‘not what the owner subjectively intended nor what particular users of the way subjectively assumed, but whether a reasonable user would have understood that the owner was intending…to disabuse [him] of the notion that the way was a public highway.’ 
The gate was across the single fork of a track adjacent to FP26. Next to the fork was a way marker post pointing clearly in the direction of the continuation of FP26. On one side of the gate, there was a hedge bank and on the other side, there was a steep drop within a few metres of that side of the gate. Other than continuing along FP26, it would be incumbent on any user to either negotiate the gate that held the sign, or walk around it near to the steep drop, or use a gap to access the land beyond. 
As the alleged sign also said ‘South West Water’ a reasonable user would have understood it to relate to the objector’s land. Whilst the land immediately beyond the gate did not belong to SWW, anyone going beyond the gate would necessarily have had to go onto the objectors land and it is highly unlikely that the user would be aware that the first part of the track did not belong to SWW. I accordingly consider that a reasonable user, when faced with a gate and a sign would have understood that the sign was from SWW and related to their land beyond the gate, which was private.
There was also evidence given that the gate was locked, at least some of the time, as stated by Mr Street, Mr Westcott and as suggested by the statements of people passing by on the adjoining FP26. I agree with Michelmores LLP that retired SWW employees had nothing to gain from their testimony and it would therefore seem illogical to suggest that their statements are untrue.
Aerial photography shows a route that, for many years prior to the relevant period, would have been physically able to be walked. However more recent aerial photography, photographic evidence and the accompanying testimony of Mr Forbes-Laird is suggestive that use of the claimed route was very light late in the relevant period.
Conclusions on statutory dedication
Use of the Order route appears to have been by local people with a knowledge of the tides, where the claimed route led and who were sufficiently able to negotiate the steep narrow steps down to the rocks and then scramble across the outcrops to their chosen destinations. Whilst the UEF’s suggested prolific use up to 2010, the photographs and vegetation analysis cast doubt on such popularity of use, especially later in the relevant period. The fact that other people were rarely seen on the Order route itself also does not lend itself to the abundancy of use claimed. This then raises a little uncertainty as to whether any persistent use of the Order route would have come to the attention of a landowner.
Whilst there were several UEF’s that I do not consider were sufficient in clarity to afford any weight to, I do accept that use of the claimed route has taken place by those witnesses who spoke at Inquiry and also by those whose UEF’s are detailed sufficiently to ascertain as such.
There is no evidence of a lack of intention to dedicate by the Council, who own part of the track that forms the first section of the Order route. There is, however, evidence before me that suggests that SWW did not intend to dedicate a route across the land which they owned, prior to the purchase of that land by Mr Semenenko in 2010. Accordingly, the question is whether that evidence was sufficient. A lack of intention to dedicate need not be demonstrated for the entirety of the relevant period, however it does need to be sufficient to come to the notice of a reasonable user.
When considering the term reasonable, Michelmores LLP, were of the view that the presentation and topography of the Order route alone were suggestive enough to a reasonable person that they should not be there.
They drew attention to the photographs and submitted that entering the Order route through a gap by the side of a gate, encountering thick vegetation and large shrubbery across the line of the route, followed by narrow precarious steps down to the valve tower platform, and then a short jump to the rocky outcrop below would surely provide obvious signs to most people that the claimed route was not a public footpath. 
I am inclined to agree that late in the relevant period, the photographs certainly paint such a picture and going around the sides of a gate to enter the land, rather than directly through the gate, could support such a view. However, this scenario may not always have been the case. Aerial photography shows, where it can be seen, a clear useable route very early in the relevant period, prior to SWW’s cessation of using the valve tower as a regular operational site in the late 1990’s. However, the aerial photography does not show the first section of the Order route clearly due to tree cover and so it is impossible to make any assertions from the aerial photography on that part of the route.
SWW, during their ownership of the site, took positive action to increase fencing to deter trespass from the shipyard area and erected a gate at point A to restrict access. There is suggestion of a sign being present at some point on the gate, as described by Mr Street. A sign was not present on the gate late in the relevant period, as seen from the photographs taken at that time, and it was not recalled by users. However a sign was mentioned in Mr Semenenko’s recollection of his walk along FP26 in 2003, the evidence of Mr Street who attended site regularly until 1995, the oral evidence of Mr Westcott who attended site from 1985 – 2008, and also in statements made by some people that passed by the Order route regularly in the mid 1990’s. Whilst the Council felt that photographic evidence had to be produced to verify the existence of the sign, caselaw accepts that such evidence is not always available, especially when evidence is given after the event. To take such a stance could raise an expectation that users also provide photographic evidence of using the Order route, to verify their own evidence.
There is mention of a padlock on the gate at point A. While I accept the statement by Pennon Group PLC that the site would have been secured while the valve tower was operational, that is not evidence to the fact. Again, the photographs from late in the period do not appear to show a padlocked gate, more so they seem to show a gate slightly ajar with overgrown vegetation, which correlates with some UEF’s. Only one user stated that the gate was padlocked, albeit the evidence of the retired employees of SWW specifically attest to a padlocked gate and I afford some weight to Mr Westcott who spoke at Inquiry and said the gate was always locked on his visits. Additionally, those who passed by on FP26 in the 1990’s, inferred in their statements that the gate was locked. However, being ‘fairly sure’ it was locked, or saying the route was ‘gated’ is not evidence of a padlock. The Senior Countryside Officer remembered a period ‘when the gate was not locked, albeit no details were given.
Leaving the conflicting evidence of a padlock aside, the evidence does show that the gate was often closed. Some UEF’s and two witnesses at Inquiry mentioned using a gap or going around the gate when it was closed. If the gate were easy to open, as some suggest, the question arises as to why users would instead utilise a gap either between the gate, or where fencing was down.
There is also suggestion of challenges being made, referenced by the solicitor of Pennon Group PLC and also in the statutory declaration of Mr Street. Details were provided of a specific challenge in Spring 2010 by Mr Street and he stated to have made others, albeit he did not provide details of these. Nevertheless, I have no reason to doubt his testimony which was both credible and comprehensively detailed about the history and management of the site.
The evidence in this case is very finely balanced. I have concluded that the user evidence is sufficient to raise a presumption that the claimed route has been dedicated as a public footpath, however I also conclude that the landowner evidence, on the balance of probabilities, is just sufficient to demonstrate a lack of intention to dedicate.
Common Law
An inference that a way has been dedicated at common law may be drawn where the actions (or inaction) of a landowner who had the capacity to dedicate, expressed or implied that they intended a way to be dedicated; and where there is evidence of acceptance by the public. The onus rests with the person claiming the right of way to show that the evidence as a whole can infer the intention to dedicate.
There is evidence of use of the claimed route by some, prior to the relevant period, and there is also suggestion by some users that their parents and grandparents used the route in the past. Whilst such use would span some considerable time, some of the UEF’s that claimed long use were not sufficiently detailed for me to ascertain it was the claimed route being used, and the remainder generally claimed monthly use. Accordingly, I am not persuaded that the level of use would have been sufficiently notorious to bring to the attention of a landowner, that a continuous right to enjoyment of the use of the claimed path was being exercised.
Cul de sac path
Whilst I have made the findings above, for completeness, it is now appropriate to consider the utility of the Order route.
Michelmores LLP felt that it was very odd that the Order route ‘was a route to nowhere’ and considered that this emphasised that there was little evidence of anyone actually using the steps down to the platform. However the evidence does not indicate that users stopped at the top of the steps, it shows that users utilised the Order route as part of an onward journey, to access the foreshore for various activities, or as part of a longer walk along the coastline towards Crab Quay, Little Dennis or Pendennis Point. The Council advised that as users tended to ‘wander’ after point B on the Order Map, they did not consider the onward journeys satisfied the legal tests to enable inclusion on the Order, but drew attention to the coastal destination of the Order route, and stated that it was common practice for the local footpaths to terminate at the beach.
Caselaw is settled that it is not requisite that a public right of way terminates on another highway. It is recognised that some public rights of way lead to a place of public resort such as a beauty spot, or a viewpoint, or to the sea’s margin. However, the Order route in this case, appears to fall short of terminating at a place of public resort. 
I concur with the Council that very few users evidenced their stated onward destination on the maps accompanying the UEF’s, and those that did drew differing routes, supporting the view of the Council of a tendency to wander. However, point B of the Order route falls short of the mean high water mark of the foreshore and terminates on a wide strip of privately owned land. Accordingly, should my findings have been different, confirmation of the Order would not have resulted in a satisfactory outcome for the public. The Order route terminates at a location where the public would have no right to be and legally, they would be unable to continue their journeys to achieve their purpose of using the route in the first place.
Formal Conclusion
Having regard to these and all other matters raised at the inquiry and in the written representations, I conclude that the Order should not be confirmed.
[bookmark: bmkScheduleStart]Formal Decision
I do not confirm the Order.
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For the Council:
Oliver Bradbear		Solicitor, Cornwall Council
who called:
Emma Walker		Public Rights of Way Team Leader, Cornwall Council
Martyn Alvey
Cherry Dishington
Dr Miles Hoskin
Philip West
John Bottomley

Supporters:
For the landowner:
Helen Hutton			Michelmores LLP
Keith Westcott
Samantha Sand-Holmes
Ivan Semenenko
Trevor Woskett
Julian Forbes-Laird

Against the Order:
Michael Ullmer

DOCUMENTS HANDED IN AT THE INQUIRY
1. Opening statements of Cornwall Council and Michelmores LLP
2. Written copy of oral costs application from Michelmores LLP
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