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	Inquiry Held on 4, 5, 6, 11 and 12 March 2025
Site visit made on 13 March 2025

	by Paul Freer BA (Hons) LLM PhD MRTPI

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs 

	Decision date: 07 November 2025



	Order Ref: ROW/3319513

	This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Restricted Byways No.s 10.171/16, 10.171/17, 10.171/18, 10.171/19, 10.171/20 Whorlton and 25.122/718 Hawnby Modification Order 2022.

	The Order is dated 29 November 2022 and proposes to modify the Definitive Map and Statement for the area by adding Restricted Byways as shown in the Order plan and described in the Order Schedule.

	There were five objections outstanding when North Yorkshire County Council (NYCC) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation and at the commencement of the Inquiry.

	Summary of Decision: The Order is proposed for confirmation subject to modifications set out in the Formal Decision below.

	[bookmark: bmkReturn]


Preliminary matters
[bookmark: _Hlk193368031]The Order relates to a total of six proposed Restricted Byways, in two groups. The first group consists of routes Nos. 10.171/16 and 10.171/17, which form two routes: Live Moor Plantation to Sunnyside (AA-AD-AG) and Live Moor (AD-BA-BF). These routes were collectively referred to at the Inquiry as the ‘Northern Routes’. The second group comprises the Clain Wood routes (DA-CB, CA-CB-CC/EF, and CB-DG) and the Whorlton Moor routes (EA-CC/EF and CC/EF-CE-FB).  These routes were collectively referred to at the Inquiry as the ‘Southern Routes’. I will adopt these references in my Decision. 
The High Court handed down its judgment in The King on the application of the Ramblers' Association v Secretary of State for Environment, Food and Rural Affairs v Roxlena Limited, Cumberland Council [2025] EWHC 537 (Admin), 2025 WL 00757743 on 11 March 2025. At paragraph 126 of that judgment, Mrs Justice Lang held in the light of the Inspector's findings in that case, no reasonable landowner would conclude from the absence of public use in the period of restrictions that the public assertion of the right (as demonstrated by public use in the rest of the period) had been withdrawn. Until that point, the appellant in this case had maintained that the absence of use during the Foot & Mouth outbreak in 2001 has amounted to an interruption of the use of the routes. However, the appellant’s conceded that this point was superseded by the most recent judgment of the High Court in Roxlena and did not that pursue that point further.
Background
Much of the land over which the routes pass was formerly owned by Lord Ingleby but is now owned by The Snilesworth Estate (the Estate), amongst others. The Estate derives income from Grouse shoots on Whorlton Moor and Live Moor, and from forestry activities on its land below the moors.  
Whorlton Moor is maintained and managed specifically for the purpose of Grouse shooting, with tracks across the moor and Grouse butts in place at several locations. In his evidence, Mr Mark Smith explained that his job as Head Keeper on the estate (1998 to 2002) was to manage the land to enable the regeneration of Grouse for the shoot.  He explained that this required the exclusion of anything that would disturb the nesting of the birds and raising of chicks. Mr Smith explained that his job and indeed his home depended on him doing that. 
Mr David Cook, who has worked as a gamekeeper across the whole of the Estate since 2005, gave similar evidence. He emphasized that the current owner of the Estate attaches great importance to the viability of Whorlton Moor for the shooting of Grouse. He also explained that the Estate organises Pheasant shoots during the appropriate season, which primarily take place within the wooded areas below the moors. The pens within which the Pheasants are raised, and the stands used by those taking part in the shoot, were pointed out to me at the site visit.
Having regard to the evidence of Mr Smith and Mr Cook, I do not underestimate the importance of Grouse shooting (in particular) and Pheasant shooting to the Estate. However, the matter before me is whether the discovery of evidence, together with all other relevant evidence, has shown that a right subsists over the land in question for use as a Restricted Byway(s) or of a lesser status. I am therefore only concerned with evidence relating the use of way and cannot take into account what effect (if any) the use of the way may have on the viability of Grouse and Pheasant shooting on the Estate. 
Main Issues
The main issue here is whether the evidence is sufficient to show that in the past the Order route has been used in such a way that Restricted Byways can be presumed to have been established.  
[bookmark: _Hlk126919066]The Order was made under the Wildlife and Countryside Act 1981 on the basis of events specified in sub-section 53(3)(c)(i). If I am to confirm it, I must be satisfied that, on a balance of probability, the evidence shows Restricted Byways subsist along the routes described in the Order. 
The case in support is based primarily on the presumed dedication of a public right of way under statute, the requirements for which are set out in Section 31 of the Highways Act 1980. For this to have occurred, there must have been actual use of the claimed route by the public on foot with "normal accompaniments", by riding or leading a horse, by bicycle, and using non-mechanically propelled vehicles, as of right and without interruption, over the period of 20 years immediately prior to its status being brought into question, thereby raising a presumption that the routes had been dedicated as Restricted Byways. This may be rebutted if there is sufficient evidence that there was no intention on the part of the relevant landowner(s) during this period to dedicate the way for use by the public; if not, a Restricted Byway will be deemed to subsist (or, put another way, to exist). 
In the alternative, the applicant contends that there is evidence that the landowner did intend to dedicate the routes, and to that extent relies upon the test in Common Law. I also consider this below.
Reasons
NYCC made this Order in response to applications from Mr Alun Pearson dated 29 March 2018 and Whorlton Parish Council dated 17 April 2018, supported by a total of 131 forms giving evidence of use (UEFs) from 48 users.
Bringing into question
NYCC initially took the submission of the applications in 2018 as the date on which the use of routes was brought into question with the relevant period being 1997 to 2017. Upon further evaluation of the evidence, NYCC subsequently revised this to:
2014 for the Live Moor Plantation and Live Moor routes (AA-AD-AG and AD-BF), this being the date given for the first challenge to users by gamekeepers 
2014 for the Clain Wood routes (DA-CB, CA-CB-CC/EF, and CB-DG), this being the date given for the first challenge to users by gamekeepers and the date the National Park “no right of way” signs were put up, and
2016 for the Whorlton Moor routes (EA-EF and EF-CE-FB), this being the date on which the Section 31(6) deposit by The Estate was accepted. 
There is reference in several UEFs to users encountering the former landowner, Lord Ingleby, when on the Order routes. The users were not stopped from using the routes and it appears that Lord Ingleby was content for the routes to be used by local residents: for example, Mr Michael van Geffen clearly recalls a sign saying ‘Beware of Adders’ at CC, suggesting that the landowner was expecting and accepting of public use of the way. There is no evidence of any written permission from Lord Ingleby for local residents to use the route. This was not communicated through the Parish Council, for example, and no signs were put up indicating that use of the routes was permissive. 
I am aware that, on occasion, the Estate gave permission for certain individuals to use certain tracks. For example, in 1997 permission was granted to an ecologist who was studying a particular species of bird of prey to enter the moor. In 1997/1998, 2003, 2008 and again in 2010 the then Agent for the Estate, Mrs Catherine Wardroper, granted permission to an orienteering club to use routes within the Estate. One letter granting permission clearly stated that the event was taking place on private land to which access was granted on the day of the event only. A fee was paid to the Estate for this purpose.
In May 2007, Mrs Wardroper wrote to a particular horse rider who had been challenged on several occasions and had been abusive to an Estate worker. This culminated in The Estate giving permission for that individual to use one particular route for riding a horse (marked on a plan attached to the letter, but not provided as part of the evidence) for no more than twice in any one week. No charge was made in that respect. 
The common factor with these permissions is that they all relate to a specific event or a specific individual. They were not advertised and/or communicated to the general public. They also relate either to large areas of The Estate (where known) or not specifically to the Order Routes (for example, the orienteering events). These types of events are also fundamentally different to the general use by a walker, horse rider or cyclist, and can be clearly distinguished from other uses of the Order routes due to their size and the need for car parking. As such, they would not have a brought home to the public that there was no intention on the part of the landowner to not dedicate use of what are now the Order routes.  
I accept that there may have been specific occasions on which the landowner would not want people on The Estate, particularly when doing so would put them in harm’s way, such as when deer stalking was taking place or when forestry activities were in progress. Indeed, the issue in 2007 surrounding the abusive horse rider to which Mrs Wardroper refers arose when he was stopped by a contractor extracting timber from Clain Wood, rather than a gamekeeper employed by The Estate.  However, in general terms the evidence suggests that access to the Order routes was tolerated by Lord Ingleby and initially even perhaps encouraged. For example, reference in made in witness statements and UEFs to signs at point CC advising that ‘Dogs should be kept on a lead’, ‘Beware of Nesting Birds’ and ‘Please close the gate’. These signs all indicate that access was accepted at that time.  
Although Mrs Wardroper claimed that those on the ground were instructed to challenge people using the routes, there is no evidence that users of the Order Routes were challenged on a consistent basis prior to 2014. There was no log kept by The Estate of who was challenged, where or when. She explained that the woodsman employed by The Estate between 1960 and 2010 was a very mild-mannered gentleman who disliked confrontation, and conceded that it was unlikely that he would in fact challenge people.
Mr Cook suggested that he had been challenging people himself since starting work on The Estate in 2005, but acknowledged that his demeanour may not have made it clear to others that it was in fact a challenge. He claimed that he carried a laminated map with him for that purpose, albeit no user who was challenged recalled seeing such a map and no copy of that map was produced in evidence. Furthermore, Mrs Wardroper did not mention having provided such a map to the gamekeepers as part of the instructions regarding challenges to people on the Order routes.
The evidence before me is that where members of the public on The Estate were ‘challenged’, this was more in the form of an amiable chat. For example, in his evidence Mr David Thompson recalls an amiable conversation south of CE in which his group were simply asked where they were going.  Similarly, in his witness statement Mr Ian Macpherson recalls a conversation with a gamekeeper in the 1980s who said ‘just don’t bring a bus load of people up here’ and allowed him to carry on. In his witness statement, Mr Alun Pearson recounts being stopped by Mr Cook in 2014/2015 when using the route CA-CC. When he explained that he was training for an event, Mr Cook indicated that he shouldn't be using this route but said he could continue anyway.
The majority of people completing UEFs and/or submitting witness statements indicate that they were not stopped on the Order routes, especially when on Whorlton Moor. Where people were stopped, certainly prior to 2014, this generally occurred in Clain Woods and/or in the Live Moor Plantation. Moreover, the evidence points to the ‘challenges’ being friendly and advisory, with users generally indicating that they were allowed to carry on using the route that they were on. I consider that the relatively few occasions that people were stopped, and the nature of those challenges, were not sufficient to bring home to the public that the landowner did not intend to dedicate the way for public use.
This all changed in or around 2014. It is instructive that witnesses noted a change in attitude from The Estate only from around that time. In her evidence, Mrs Dolly Hannon explained that it was when she became a Parish Councillor in 2014 one of the first roles she was given was to deal with the complaints that had begun about the attitude of the gamekeepers on the estate being increasingly intimidating and verbally aggressive. Moreover, the evidence suggests that the routes themselves became harder to access at around that time, with an increase in gates being locked and signs/notices being put up. 
Given the volume of evidence generated by these applications, and the force with which some views were expressed, I concur with NYCC insofar that it is highly unlikely that the users would have waited to complain for so long if they really had been challenged in such a way to bring their use into question at an earlier date. This leads me to the conclusion that there was something of a sea-change in the attitude of The Estate to the public using the Order Routes, starting in or around 2014.
From that time on, users record being stopped more frequently and in more robust terms. This contributed to the routes through the wooded areas being called into question in 2014. But the evidence indicates that it was not until 2016/2017 that challenges on the Order Routes became prevalent, with many UEFs and witness statements recording being stopped at this time.  
The earliest sign/notice indicating that the landowner did not intend to dedicate a way for public use dates to 1999, which is when there is evidence that a sign was in place at point BA (see below). It is likely that this sign had been in place for a considerable of time prior to that date but is the only evidence of a sign from around that time that is before me.
Mr Cook’s claim that there were signs stating that the public should ‘Keep Out’ are not corroborated by any photographs or receipts of purchase. The evidence before me tends to suggest that these signs were not present until about 2016/2017, with many UEFs completed recording signs being erected at that time or ‘recently’. On the basis of this evidence, it therefore seems more likely than not that signs saying ‘Keep Out’ or similar did not routinely appear on The Estate until 2016/2017.  This coincides with increasing reports of gates being locked at around this time, which reinforces my conclusion that signs were not routinely present prior to that date.
Apart from the one sign at BA, which appears to be somewhat of an anomaly, the evidence overall points to access to the Order Routes being generally accepted until 2014, especially on foot and particularly in relation to some of the Southern Routes. There are questions raised regarding locked gates on specific routes, but it is convenient to consider these below in relation to those routes. 
The obvious exception to the above dates to February 2001, when The Estate made a deposit under Section 31(6) of the Highways Act 1990. No follow up declaration was made within the prescribed statutory period (at that time 6 years), which does raise a question about the commitment of The Estate to this course of action. The OMA indicates that this deposit would have been placed on the online register in or around 2008, when the regulations for the online register were implemented. The Estate maintains that this should be recorded as the date on which the use of the routes was called into question. 
In support of its position, the Estate has referred me to a decision made by an Inspector in July 2018 in relation to a proposal to add a public footpath in Codford, Wiltshire (ROW/3191249). In that case, no statutory declaration was made in connection with the deposit. The Inspector considered that it is the statutory declaration which provides sufficient evidence of a lack of intention to dedicate. However, in that case the statement and plan were deposited with the highway authority and were added to its register of such deposits. The Inspector found that the statement and plan served to bring into question the public’s right to use any route not identified on the plan as already being a public right of way.
There is no judicial authority directly on this point. However, in R (on the application of Godmanchester Town Council) v Secretary of State for the Environment, Food and Rural Affairs [2007] UKHL 28, at paragraph 79 Lord Neuberger says:
“….the whole tenor of section 31 , whether it is dealing with establishing presumed dedication (enjoyment “as of right”), or rebutting presumed dedication (“without interruption” and the provisions of subsections (3) to (6) ) is directed towards observable actions from which presumptions may be made or rebutted. It is true that communications with the local authority under sections 31(5) and (6) are not with members of the public, but a local authority would be obliged to retain the documents there referred to, and to permit members of the public to inspect them.” 
However, the comments of Lord Neuberger must be viewed in the context of Godmanchester when read as a whole. At paragraph 37, Lord Hoffman made the following obiter comment: 
“….. I do not say that all acts which count as negativing an intention to dedicate will also inevitably bring the right into question. For example, I would leave open the question of whether notices or declarations under section 31(5) or (6) will always have this effect. I should think that they probably would, because their purpose is to give notice to the public that no right of way is acknowledged. But we need not decide the point. I do not even say that acts which would indicate to reasonable users of the way that the owner did not intend to dedicate will inevitably bring the right into question, because one cannot foresee all cases. But the Act clearly contemplates that there will ordinarily be symmetry between the two concepts.”
And at paragraph 53, Lord Hope of Graighead said this: 
“So too will the deposit with the council by the owner of a map and a statement indicating which ways, if any, he admits to have been dedicated as highways, so long as this is backed up every ten years by a declaration that no additional way has been dedicated in the meantime: section 31(6).”
I note that Lord Hoffman specifically refers there to declarations: there is no mention of the possibility of a deposit under section 31(6) having the same effect. The opinion of Lord Hope of Graighead is more explicitly stated. The inference I draw is that a deposit on its own, without being backed up by a declaration, is not sufficient to demonstrate a lack of intention to dedicate. In view of the symmetry between the two concepts, I see no reason why a different approach should apply in relation to bringing into question the right to use a way. 
I therefore conclude that it is unlikely that a deposit by itself will be sufficient to bring the status of the route into question.
I have, however, concluded from the evidence before me that a single date of challenge will not apply equally to all of the Order routes due to their nature and the different management of the various parts of The Estate through which they are aligned, the use of the land, the activities of the Estate, and the dates upon which signs/notices may have been present or gates were locked. I will therefore consider the use of each route in turn, and determine the date on which the use was brought into question on the basis of the evidence relating to that particular route.
Assessment of the evidence
I consider below each of the routes set out in the Order. It is convenient to start with the Northern routes.
Live Moor Plantation to Sunnyside (AA-AD-AG)
The evidence suggests that there may have a been a gate at point AB, but that this was in poor condition: in his Witness Statement, Mr Alun Pearson describes this gate as “rotten and falling down”. This gate was replaced with a new gate in or around 2016-2018, and was usually locked from that point on. There is also evidence that a fallen tree was placed across the route at some point just prior to the gate being installed, but users have indicated that this was easily circumvented. I therefore consider that neither the gate nor the fallen tree at point AB would have brought the use into question until 2016, by which time it is generally accepted that the gamekeepers had been challenging users of the Order routes for some two years. There do not appear to have any signs/notices indicating that this was not a public right of way until after 2016/2017.
There was also a gate at position AG, where the track joins with the road. The Estate points out that this track is used for forestry activities, and as such was sometimes left open. In his witness statement, Mr Jonathan Cooper recalls that the gate was always open and that he would “bike straight through”. In cross-examination, Mr Peter Hutchinson acknowledged that there is a gate at AG now but could not recall if there was a gate in this position previously. If there was, it is Mr Hutchinson’s evidence that it was probably left open and that, because bikers do not like stopping, he would have remembered if the gate had been closed/locked.
However, in his witness statement Mr Jonathan Brown indicates that this gate was locked and that he lifted his bike over it. In his oral evidence, Mr Alun Pearson confirmed that the gate was “sometimes locked with a chain around the gate” but could not be sure from when. Similarly, Mr Boyle recalls that the gate was closed but not necessarily locked, but could not recall when it was first locked . The obvious inference to be drawn is that the gate was sometimes locked. This is confirmed by the evidence of Mr Mark Jones, who recalls that the gate was usually locked.  In giving his oral evidence, Mr Michael van Geffen indicated that the field gate in this position was occasionally left open but was sometimes locked. 
In his witness statement, Mr Ian Macpherson states that used this route for walking, running and cycling from 1987 recalls that a five-bar field gate had always been there and was sometimes open and sometimes closed and locked. If it was locked, Mr Macpherson states that he would jump over it and carry on. Mr Macpherson was not able to attend the Inquiry and his evidence remained untested. In her UEF, Fiona Massey describes the gate as being locked. She used this route between 2010 and 2017, although she is not specific about the date on which it was locked.
In total, 14 UEFs indicate using this route on bicycles since 1985.  The presence of a gate in this location with 6 not commenting on whether it was locked, 5 indicating that it was sometimes locked and one mentioning that there was a gap to one side. In addition, there is the evidence of The Estate to take into account. The evidence of the gamekeepers (Mr Cook and Mr Smith) and the Agent for the Estate (Mrs Wardroper) is that the gates were locked on the instruction of the latter, albeit Mrs Wadroper could not herself verify that the gates were actually locked because of the infrequency of her visits.
There is evidence to suggest that the gate at AG was replaced at some point after 2016. There is no evidence of any signs being in place until the new gate was installed.
Looking at this evidence in the round, whilst there is no consensus it seems to me that the gate at AG was locked a significant proportion of the time. There is also no consensus as to the date(s) when this gate was locked but the evidence of Mr Brown, Mr Jones and Mr Macpherson would suggest that this was from 1991 or 1987 respectively. In the absence of more detailed evidence, it is reasonable to infer that the gate was either usually or sometimes locked throughout the periods covered in the respective UEFs (i.e. from 1991 onwards). 
It was held in Godmanchester that:
“…..it is clear that an interruption of the user at some point during the relevant twenty year period, such as the landowner locking a gate and preventing access, will defeat an argument based on user “as of right” under section 31(1) during that period”.
The date for bringing the use of this route into question must therefore be taken as the first date for which there is evidence of the gate at AG being locked. The evidence of Mr MacPherson is untested. The evidence of Mr Brown and Mr Jones is therefore to be preferred in this respect. This evidence suggests that the gate was either usually locked or sometimes locked from 1991 onwards. 
The evidence of Mr Cooper and Mr Hutchinson would suggest that the gate at AG was not always locked and was sometimes left open, which is entirely consistent with need for the gate to be open to facilitate forestry operations. Nonetheless, the description of others that this gate being usually or sometimes locked from 1991 onwards represents an overt act on the part of the landowner over a sufficient period of time such as to show the public at large that he had no intention to dedicate the route. 
On the basis of the evidence set out above, I consider that this is the first date on which the use of this route was called into question. The relevant period for this particular route is therefore 1971 to 1991.   
[bookmark: _Ref444349657]The UEFs and witness statements record very little use during this period, either on foot, riding or leading a horse or on a bicycle. I therefore conclude that, on the balance of probabilities, a public right of way of any description has not been shown to exist on this route.
Live Moor (AD-BA-BF)
It is not disputed that there was a gate at BA but the evidence (Mr Boyle, Mr Brown and Mr Pearson) indicate that this gate was initially never locked, not being locked until around 2018. In his evidence, Mr Hutchinson’s clear recollection is that there was a ‘hook and loop’ mechanism which he would use to open the gate.
There is, however, a photograph showing a sign saying ‘Private Forestry Please Keep Out’ affixed to the gate. The sign was relatively large and was affixed to the side of the gate facing onto Live Moor. There was no equivalent sign on the other side of the gate. The photograph is not dated but a handwritten note states that it was taken on 28 January 1999. In any event, it is evident from the condition of the sign that it had been in place for a considerable period of time when the photograph was taken.
Reference is also made to this gate by Mr Hutchinson in his evidence. He includes a photograph of the gate taken in 1998-99. The sign, if present, is obscured in that photograph by people standing directly in front of it. The gate itself appears to be different, or possibly the same gate but in a more dilapidated condition. The wire netting evident in the January 1999 photograph is also not evident in Mr Hutchinson’s photograph. This leads me to the conclusion that the gate was possibly replaced or repaired at around that time.
Although the sign was only affixed to one side of the gate, it seems highly improbable to me that people using the gate would not have noticed that sign during the very act of opening and closing the gate. This does raise the spectre of why none of those who used the route recall seeing this sign. Nevertheless, memory is fallible and, despite being only a snapshot in time, the photograph taken in January 1999 is reliable evidence that the sign was in place at that time. NYCC do not challenge the date on which that photograph was taken. 
In summary, subsection 31(3) of the 1980 Act sates that where the owner of the land over which any such way as aforesaid passes has erected in such manner as to be visible to persons using the way a notice inconsistent with the dedication of the way as a highway, the notice, in the absence of proof of a contrary intention, is sufficient evidence to negative the intention to dedicate the way as a highway. In my view, the notice at BA is clearly visible to persons using the way as they pass through the gate. The wording of the sign clearly negates any intention to dedicate the way as a highway.
On the basis of the evidence set out above, I consider that the first reliable date on which the use of this route was called into question is January 1999, albeit I recognise that the sign had in all probability been in place longer than that. The relevant period for this particular route is therefore 1979 to 1999. The UEFs and witness statements record very little use during this period, either on foot, riding or leading a horse or on a bicycle. I therefore conclude that, on the balance of probabilities, a public right of way of any description has not been shown to subsist on this route.
I turn now to the Southern routes. It is necessary to separate the routes within Clain Wood into sections. The over Whorlton Moor (EA-EF and EF-CE-FB) is considered separately.
Clain Wood (CA-CB)
The start of this route is accessed from Shepherd Hill, where it is crossed by the Cleveland Way. There is some reference in UEFs to locked gates, but it is unclear where these were. The UEF evidence also indicates that these gates were locked on a regular basis only from around 2017/18. The UEF evidence also suggests that users were not stopped or challenged until 2015/16. Signage on the route is also recorded as being present only in the few years prior to 2017/18, with none being reported prior to that.  I therefore consider that this route was brought into question in 2014, this being the date given for the first challenge to users by gamekeepers and the date the National Park “no right of way” signs were put up 
A total of 18 UEFs record cycle use of this route, a total of 10 riding or leading a horse and 24 users recording use on foot. Frequency of use varied from between weekly or monthly, with some cycle user and those on foot using the route every few months. I am satisfied that the recorded use of the route on foot is sufficient to show, on the balance of probability, that a Restricted Byway subsists on this route.
Clain Wood (DA-CB)
The use of DA-CB is similar to that for CA-CB. It is in this section in particular that there are many tracks formed by users deviating from the Order route, particularly during the Coronavirus pandemic. This was very evident at the site visit. Inevitably, this is not always reflected in the UEFs and I have taken this into account. I am nonetheless satisfied that the routes identified in the Order are the main route DA-CB has been clearly identified in most UEFs. 
The UEF evidence indicates that any gates on this route were locked on a regular basis only from around 2017/18. The UEF evidence also suggests that users were not stopped or challenged until 2015/16. Signage on the route is again recorded as being present only in the few years prior to 2017/18, with none being reported prior to that. I therefore consider that this route was also brought into question in 2014, this being the date given for the first challenge to users by gamekeepers and the date the National Park “no right of way” signs were put up.
A total of 18 UEFs record cycle use of this route, a total of 6 riding or leading a horse and 17 recording use on foot. Frequency of use was typically weekly but also with some use monthly, with some cycle user and those on foot using the route every few months. I am satisfied that the recorded use of the route on foot is sufficient to show, on the balance of probability, that a Restricted Byway subsists on this route.
Clain Wood (CA-CC-EF)
The route CA-CC-EF rises up a steep incline to a gate at CC. The position of the latter as shown on the Order map was verified as being accurate at the site visit.
The gate at CC originally comprised a gate next to a cattle grid, with an adjacent stile (subsequently removed). There is some evidence that the cattle grid became partially infilled with the surface material and vegetation in or around 2005 but there is also photographic evidence of the cattle grid being entirely clear of such infilling at other times. The presence of the cattle grid would prevent the riding or leading of a horse, and therefore precludes the higher status of a Restricted Byway. This is evidenced in the UEF of Ms Jacqueline Gibbs, who used this route on horseback from 1989 to 2017. In her UEF, she records that horse riders would only go as far as this gate, whereas walkers and runners continued onto the route across the moor.
The evidence in relation to the locking of the gate at CC is inconsistent. However, because the evidence shows that the cattle grid was present throughout the relevant period, there is no need for me to rehearse that evidence here.
There is one UEF (No 96) that specifically refers to walking or exercising a horse on this route. There are, however, numerous inconsistencies within this UEF. The dates initially given are between 1994 and 2006, but the UEF refers to the gate at CC being locked from 2000, thus preventing access for a horse. This would leave a period of use of at most four years, as opposed to the twelve years initially indicated. The route is described as being approximately 5 metres in width and the surface as hard core into grass. These descriptions are inconsistent with descriptions in other UEFs and witness statements and, based on my site visit, the physical characteristics of the land. The UEF references a bench dedicated to a colleague (name stated in the UEF) but photographs in other evidence show the location for that bench is wholly misplaced on the map attached to the UEF. On the basis of these inconsistencies, I am inclined to treat this evidence with more than an element of caution.
The evidence before me clearly shows that cattle grid was there throughout the relevant period (in this case from 2014, when the National Park “no right of way” signs were put up). I am therefore not satisfied, on the balance of probability, that a  Restricted Byway subsisted throughout (or, for that matter, any part of) the relevant period or before.
However, the presence of the stile adjacent to the gate/cattle grid would have facilitated use of the way on foot. The sign attached to the stile simply said ‘No bikes’ and would not have brought home to the public that there was no right to use the route on foot: indeed, it may have been inferred from that sign that only bikes were intended to be prohibited and that access on foot was accepted. There is no evidence of users on foot being stopped or challenged when on the route before 2014. 
[bookmark: _Hlk193723258]A total of 24 UEFs record use of this route on foot, with more than half of those using the route for in excess of twenty years.  Frequency of use varied from between weekly or monthly to every few months or once a year. I am satisfied that the recorded use of the route on foot is sufficient to show, on the balance of probability, that a footpath subsists on this route. I therefore propose to modify the Order to that effect.
Clain Wood (DA-CB-DG) 
The general consensus of those who gave evidence at the Inquiry was that there was a gate at DC at some point, although some describe this as being broken down: for example, Mr Pearson describes “The broken gate in the middle of Clain Wood was rotten, laid on the floor and it was always open”. Mr van Geffen refers to a “gate in the middle of the woods’ that is now closed and locked but could be opened in the past, albeit no dates were provided as to when this gate began to be locked. In her evidence, Ms Hannon mentions “a gate in the middle of the woods, which was open before 2018”. Both Ms Hannon and Mr Van Geffen are referring to the gate at DC.
However, in his witness statement Mr Brown recalls that “The gate at the beck was locked but we always lifted our bikes over it”. In his oral evidence to the Inquiry, Mr Brown clarified this as meaning “sometimes locked”. The position described by Mr Brown correlates to the gate at DC. Mr Brown does not a precise date as to when the gate at DC was sometimes locked but indicates that he only used this particular route from 2002 onwards.
Moreover, the gate at DC is specifically mentioned in two UEFs and these paint a very different picture. 
In the first of these, Ms Kathleen Hunter records that she used this route for riding a horse between 1991 and 2006. She indicates in her UEF ‘gate 1’ was “sometimes locked often on a chain but not secured”. The position of ‘gate 1’ as shown on the plan attached to her UEF correlates with the position of the gate at DC. She also ticked the box on the UEF indicating that this prevented her from using the route. In her UEF, Ms Sally Wilson records that she used this route for horse riding between 1980 and 1991, and again from 2000 to 2008. She recalls that the gate was locked from or around 2008 and, although she could not be certain of the exact year, this prevented her from using the route anymore. 
This evidence is broadly consistent in identifying that the gate at DC was locked at some point in or around 2008. Given that Ms Hunter recalls the gate as being sometimes locked and that her use of the route ceased in 2006, I am inclined to treat 2006 as the date on which the use of the route as a Restricted Byway was called into question (including use on foot, there being no clear evidence of a stile at this point). This is broadly consistent with the evidence of Ms Wilson that the gate was locked from around 2008.
The evidence of Mr Brown would tend to suggest that the gate was locked when he first started using the route in 2002. However, I am inclined to prefer the evidence contained in the UEFs, given that the locking of the gate is indicated in both as preventing their continued use of the route. This is a strong statement to make in a UEF. The general consistency between the dates for the locking of the gate adds further credence to this evidence. 
Taking 2006 as the date that the use of the way was called into question, there is evidence of a significant level and frequency of use in the ten years or so leading up to that. Thereafter, the level and frequency of use falls away, with relatively little use recorded at the start of the relevant period. There is, therefore, no evidence of sufficient use of the route throughout the relevant period, either on foot, riding or leading a horse on a cycle. Consequently, I am not satisfied that the evidence is sufficient to show, on the balance of probability, that a Restricted Byway or any other right of way subsists on this route.
Whorlton Moor (EA-EF and EF-CE-FB)
These routes effectively combine to form a single route (EA -FB). In that context, the Order Map depicts the route going from EA to EE, within a 90º turn to the east to EF. In practice, the evidence clearly shows that the route continued from EE in a southerly direction to CD and then towards CE and FB. The evidence also showed that EE to EF was technically challenging, particularly for cyclists, and was only occasionally used. 
I therefore propose to modify the Order by adding a new point, which I shall label as EX, and deleting the route EE to EF. The route as I propose to modify it would therefore run across the top of Whorlton Moor as EA - FB. 
This route was one of the main routes by the ‘Thursday Cycling Group’ as well as other cyclists and walkers. It is instructive that many of those who gave evidence to the Inquiry describe encountering others when using this route and believe that was popular with both cyclist and walkers, albeit not so much horse riders. For example, in relation to CA-EF-EA, Ms Dolly Hannon explains in her witness statement that “I have seen others using nearly all of this route, nearly every time I used it”. Of all the routes covered by this Order, this is the only route that is described in these terms.
There are no gates or stiles on this route, but there is evidence of notices being painted on stones saying ‘No Bikes No Dogs’ appearing at EB, CE and FB. There is considerable inconsistency as to when these signs first appeared. In his witness statement, Mr Pearson indicates that these signs appeared on the route in approximately 2019/2020, adding that they appeared “just before the pandemic”. This accords with the evidence of Mr Thompson, who similarly recalls that boundary stones were used as signs saying ‘No Dogs No bikes’. According to Mr Thompson, this sign appeared at Red Way, close to EA, after the Coronavirus pandemic.
In his evidence, Mr Graham Calvert recalls these signs but was not sure when they appeared, adding that the signs didn't stop him from using the route. Mr Alan Rutter recalls a sign near the Shooting House (at CE) saying ‘No Bikes No Dogs No Horses’ but could not be sure when it first appeared. He makes no reference to signs at EB or FB. Neither Mr Boyle, Mr Brown, Ms Hannon nor Mr van Geffen recall there being signs on this route.
In his evidence, Mr Cook asserted that the stone signs at EA and FB were the product of a long process of increased signage across the estate, resulting from earlier signs being repeatedly vandalised. There is no meaningful evidence of any earlier signs being in place, and the Estate has no record of them being erected. It seems more likely than not that any initial signs were replaced with stones first placed there after the 2016 dates of challenge. This would explain why some users had no recollection of signs in this location, whilst other recalled that these signs only appeared after the Coronavirus pandemic.  In any event, it is evident that any earlier signs that were replaced by the stone signs were wholly ineffective in communicating to the public that the landowner did not intend to dedicate this route.  I will therefore take 2016 as being the date on which the use of this route was first brought into question.
There was much dispute at the Inquiry in relation to the significance of a bench in the vicinity of ED. NYCC considers that the bench is clear evidence of intention to dedicate, it being illogical to suggest that there was no anticipation of public use. NYCC also notes that the plaque to the hiker was put up without permission and suggests that the fact that it was not removed indicates an intention to dedicate the route for the public to enjoy. 
In response, The Estate explained that the benches were put in to be used by Lord Ingleby and his family exclusively, with Lord Ingleby himself favouring the spot because of the view it afforded over his land. This is supported by the placement of two plaques on the bench, one to an airman and the other to a soldier, both of whom lost their lives during the Second World War and which I understand are of significance to Lord Ingleby’s family.  
I do not attach any significance to this presence of this bench on the route. It is on private ground, albeit after 2005 this was also open access ground. I am satisfied that the bench was positioned at a favourite spot for the private enjoyment by Lord Ingleby and his family. Although it was clearly used by members of the public, I do not consider that the placement of this bench conveys any intention to dedicate the way for public use. Neither does the failure to remove the plaque to the hiker. Equally, it does not in my view indicate any lack of intention to dedicate. It is simply a bench placed there for private use.
[bookmark: _Hlk193986184]Taking the date of 2016 as the date on which the use was brought into question (this being the date on which the Section 31(6) deposit by The Estate was accepted), the evidence in UEFs indicates that 18 cyclists used the route EA to EF, of which 13 used the route for the full twenty years. A total of 20 used this route on foot, of which only two used the route for the full twenty years. A further 3 used this route for a substantial part of the twenty-year period. Frequency of use by cycle and on foot varied between weekly and monthly, with most using the route every few months.
In terms of EF to FB, the evidence in UEFs indicates that 22 cyclists used the route, of which again 13 used the route for the full twenty years. A total of 20 used this route on foot, of which 11 used the route for the full twenty years. Frequency of use by cycle varied between weekly and monthly, with most using the route every few months. Frequency of use on foot varied between weekly and every few months (more so the latter), with only a few recording monthly use.
I have considered these totals together to cover the whole route EA – FB. On the basis of evidence, I am satisfied on the balance of probability that a Restricted Byway subsists on this route.
Common Law
[bookmark: _Hlk194235465]The Council rely on the Common Law Test in the alternative to the Statutory Test. I have considered this in relation to those Order where I have found that a right of way of some description does not subsist, and in relation to higher rights where I have found a way of a lesser status to subsist.
It is possible to deal with this matter fairly briefly. In all those cases where I have found that way of some description does not subsist, I have no evidence to show that there is sufficient use of the Routes, even over a shorter period of time than twenty years. I reach this conclusion whilst acknowledging that for a significant period of time prior to 2014 the landowner acquiesced to use of some of the Order Routes, especially on foot. Nonetheless, the presence of locked gates on other routes (and the cattle grid at CC) leads me to the view that the landowner showed no intention to dedicate those routes. 
I therefore conclude that no dedication arises at Common Law in relation to those routes.   
Width of the routes
The only section of an Order route where the width was questioned relates to a short section between AA and AB. Given that I do not propose to confirm this route, there is no merit in considering this further.

Conclusion
Having regard to the above and all other matters raised, I conclude that the Order should be confirmed in part with modifications. 
Formal Decision
I propose to confirm the Order subject to the following modifications
· [bookmark: _Hlk197095936]In In Part I of the Order, delete the Restricted Byway 10.171/16 
· In Part I of the Order, delete the Restricted Byway 10.171/17
· In Part I of the Order, delete the Restricted Byway 10.171/18 between points CA-CC and substitute there a public footpath between points CA-CC.
· In Part I of the Order, delete the Restricted Byway 10.171/19
· In Part I of the Order, in relation to Restricted Byway 10.171.20, delete the section the route between points EE-EF and insert a new point EX to the south-east of point EE, such that the Restricted Byway goes from point EA to point EE to point EX to point CD.
· In Part II of the Order, delete the particulars of the path or way shown in relation to Restricted Byway 10.171.16
· In Part II of the Order, delete the particulars of the path or way shown in relation to Restricted Byway 10.171.17
· [bookmark: _Hlk197252017][bookmark: _Hlk197251504]In Part II of the Order, in relation to Restricted Byway 10.171/18, in the column headed Path No. amend the description of the path or way to a public footpath (in part) and Restricted Byway in part10.171/18 between points CA-CC and substitute there the description of the path or way as a public footpath between points CA-CC.
· In Part II of the Order, in relation to Restricted Byway 10.171/18, in the column headed ‘Description’,  amend the description of the path or way to “A public footpath that commences at grid reference 44816 50085 and runs generally south-east for approximately 627 metres to grid reference 44849 50034, then continues generally south-south-east for approximately 780 metres to a field gate at grid reference 44888 59970.  Then continues as a Restricted Byway generally south-south-east for approximately 1090 metres to grid reference 44947 59880, then generally south for approximately 710 metres to GR SE 44959 59813, then generally north-east for approximately 2120 metres to grid reference 45134 59920, then generally south-east for approximately 1760 metres to the Parish Boundary at grid reference 45266 59825.  
· In Part II of the Order, delete the particulars of the path or way shown in relation to Restricted Byway 10.171/19.
· In Part II of the Order, in relation to Restricted Byway 10.171/20, in the column headed ‘Description’,  amend the description of the path or way by deleting the words “then north-east for 76 metres to Grid Reference 44889 49969” and substituting there the words “then south-east for approximately 76 metres to Grid Reference 44884 49959 (Point EX).
· Amend the Order Map accordingly.
Since the confirmed Order would show as a highway of one description a way which is shown in the Order as a highway of another description I am required by virtue of Paragraph 8(2) of Schedule 15 to the 1981 Act to give notice of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications.  A letter will be sent to interested persons about the advertisement procedure.


[bookmark: _Hlk25945171]Paul Freer
INSPECTOR


APPEARANCES

For the Order Making Authority

Ms Elana Kaymer					Of Counsel

She called:

Mrs Dolly Hannon					Applicant
Mr Alun Pearson					Applicant
Mr Simon Boyle
Mr David Thompson
Mr Jonathan Brown
Mr Graham Calvert
Mr Alan Rutter
Mr Peter Hutchinson
Mr Michael van Geffen
Mrs Beth Brown	Principal Definitive Map Officer, NYCC

On behalf of the objectors to the Order

Mr Michael Wood					Director, ET Landnet Limited

He called:

Mrs Carol Cook						Former Parish Clerk
Mrs Catherine Wardroper				Former Agent for The Estate
Mr Mark Smith	Former Head Keeper for the Estate
Mr David Cook	Gamekeeper for The Estate


ORDER MAP – COPY NOT TO SCALE
[image: MODIFIED ORDER MAP - REDUCED TO FIT ON A4 PAGE]

https://www.gov.uk/planning-inspectorate



https://www.gov.uk/planning-inspectorate                          2
image1.png
Planning Inspectorate




image2.png
it
sasdony wao)
coooassacy

—A—r— shanta popum

s bl )

jpunog Aunoy
IYSHJ0A UyioN





