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	Interim Order Decision

	Inquiry opened on 30 September 2025 

	by Claire Tregembo BA (Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 3 December 2025



	Order Ref: ROW/3323377M

	This Order is made under section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as the Yorkshire Dales National Park Authority (Restricted Byway and Byway Open to All Traffic at Thwaite Lane Clapham-Cum-Newby and Austwick) Modification Order 2007.
North Yorkshire Council submitted the Order for confirmation to the Secretary of State for Environment Food and Rural Affairs.

	The Order is dated 8 March 2007 and proposes to modify the Definitive Map and Statement for the area by adding a restricted byway and upgrading a bridleway to byway open to all traffic.

	In accordance with paragraph 8(2) of Schedule 15 to the Wildlife and Countryside Act 1981, notice has been given of my proposal to confirm the Order with modifications.
Four objections were received in response to the notice.

	Summary of Decision: The Order is proposed for confirmation subject to the modifications set out below in the Formal Decision.
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Procedural Matters
The effect of the Order, if confirmed with the modifications I previously proposed, would be to add section A to B as a bridleway and to show this section on the Order map as it was only shown on the insert map. I did not propose to confirm the upgrade of the bridleway to byway open to all traffic (BOAT).
In my interim decision (ID) dated 16 September 2024, I proposed to confirm the Order subject to the modifications described in paragraph 1 above. As the modifications proposed in my ID would not show a way shown in the Order and would show a highway of one description as a way which is shown as a highway of another description in the Order as submitted, I was required by paragraph 8(2) of Schedule 15 of the Wildlife and Countryside Act 1981 (the 1981 Act) to give notice of my proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications.
The decision should be read with my ID dated 16 September 2024.
The Main Issues
1. The main issue remains whether the evidence before me is sufficient to show, on the balance of probabilities, that public rights claimed over the Order route subsist.
2. With regards to the modifications proposed in my ID, the main issues now requiring consideration are whether the modifications proposed are justified and whether there is any new evidence that has a bearing on the proposed modifications to the Order as submitted. 
3. The objections to the Order concerned the status of the Order route, the width of section B to J if the existing bridleway is not upgraded, and the exemption to the Natural Environment and Rural Communities Act 2006 (the 2006 Act).
Reasons
In my ID I set out the documentary evidence before me and formed my conclusions. New evidence has been submitted as well as additional extracts of documents previously considered and comments on them. I will set out below the additional evidence and considerations before forming my conclusions. 
Documentary Evidence
New Evidence
Horton Inclosure Award 1821
Part of the route to Helwith Bridge was set out as a ‘Public Carriage Road and Highway’ called ‘Clapham Road’ in the 1821 Horton Inclosure Award. Like the Order route it was a pre-existing way. Both routes are shown as part of a longer through route on various commercial maps.
Keighley and Kendal Turnpike Information
The Kings Highway 1927 by John Brigg notes an entry from the Keighley and Kendal Turnpike minutes of December 1753 concerning the decision to ‘carry the road from Rawlinshaw Brow the low way, and not over the Thwaites’. Some parties considered this alignment was the Order route which must have been a pre-existing vehicular highway for it to be proposed as part of the Turnpike Road. However, other parties consider the Thwaites route was a route east of Austwick over Feizor Thwaite. 
It was also suggested that the Order route could have been used between Austwick and Clapham to avoid the toll on the Turnpike Road after 1823. Other parties suggested the Turnpike Trust would have placed a chain across the Order route as they did on a lane at Ingleton. 
Austwick Hall Estate Plan 1847
The 1847 Austwick Hall Estate Plan shows the Order route between point J and just east of point F with double solid edges. It is labelled ‘fm Clapham’ at the western end. Other public roads are shown in the same way, and it does not appear to be owned by the estate. 
Ordnance Survey Maps and Records
The 1863, 1898, 1903, and 1913 1 inch OS map shows most of the Order route as a ‘Fenced Metalled Road, Third Class’. Section I to J and section A to D are shown as a ‘Fenced Metalled Road, Second Class’ on the editions from 1898 with section I to J also being shown in this way on the 1863 map. The Order route is shown on the 1924 edition between A and G as a ‘Bad Road under 14’ wide’ with section H to J shown as a ‘Minor Road’. On the 1943 and 1947 edition, section A to G is shown as a ‘Bad Other Motor Road narrow’ and section H to J is show as a ‘Minor Road’. The 1955 edition shows the whole of the Order route as a ‘Road Under 14’ of Metalling Untarred’. The Order route is labelled ‘Thwaite Lane’ on most of these maps and ‘Bridle and Footpaths’ are shown with a different line style.
The 1894 25 inch OS map shows the Order route labelled ‘Thwaite Lane’ and plot number ‘450’. Townhead Lane appears to be gated off where it crosses the Order route. A guidepost is indicated at point J which some of the parties considered would have been erected under the Highways Act to guide those using the public highway and indicated the Order route was a public carriageway. It is shown in the same way on the 1896 6 inch OS map. Other parties argued that a guidepost could also be used to indicate footpaths and bridleways. 
The Ordnance Survey (OS) Object Name Book for Yorkshire Map 113 12 dated August 1907 lists section F to J of the Order route as ‘a 4th class road starting 10 chains South of Slaindale & extending in an Easterly direction past Long Tram Plantation into Plan 11’. Townhead Lane was also listed as ‘a 4th class road’. Other routes are described as ‘occupation road’ and ‘private road’, Clapdale Drive, now a public bridleway, is stated to be a ‘private road’, and other public vehicular highways are described as ‘Road’ or ‘Lane’. 
On the 1946 2 and a half inch OS map the Order route is shown as ‘other roads (not classified by the ministry of transport) Fenced’. Bridleways are depicted on this map with bold dashed lines and the letters ‘B.R.’ 
The Order route is shown on the 1903 quarter Inch OS map as a ‘road third class’ and on the 1923 OS Ministry of Transport Road map as an ‘Other Road’.
The Order route is shown on the 1905 half inch OS map with double solid edges and section A to D is coloured brown. The key indicates routes coloured brown are ‘roads; second class’, and uncoloured routes are ‘other roads’. These maps do not show public bridleways or footpaths. 
The OS instructions to Field Examiners 1905 stated that ‘examiners should state on the tracing the classification of roads, &c., under the following headings: First Class Roads, viz: Main roads, generally leading from town to town, metalled and kept in repair. Second Class Road, viz: Metalled roads in good repair for fast traffic at all seasons. Carriage Drives, Second Class, viz: Carriage Drives, up to the standard of second class roads. Public Roads, Metalled, viz.: Those other than first and second class. Carriage Drives, Metalled, viz.: Those not up to second Class. Occupation Roads, Metalled. Public Roads, Mud. Occupation Roads, Mud. Cart Tracks. Bridle Roads. Footpaths.’ It stated that ‘no road should be shown as second class unless throughout the part shown it is fit for fast wheeled traffic at all seasons. 
Commercial Maps
The Order route is shown as a through route between the Turnpike Road at Clapham to Hellith Bridge on Cary’s 1794 map of Yorkshire which the key indicates is a ‘Bye Road’. It is shown in the same way in an atlas by Cary with the same date. Cary’s 1808 map from an atlas of England also shows the Order route as a through route from Clapham to Hellith Bridge as does his 1825 map of Yorkshire. There is no key for the 1808 edition, but the title states it shows ‘roads, rivers, parks &c’. The key for the 1925 edition indicates it is a ‘Parochial Road’ and the map also shows ‘Carriage Roads which are Parochial Roads’. 
Tuke’s 1787 and 1816 map of Yorkshire shows the Order route as mostly ‘unenclosed road’ with section H to K being an ‘enclosed road’. Long Lane is also shown as an unclosed road. 
Laurie and Whittle’s 1806 new map of the County of York ‘Exhibiting the whole of the MAIL DIRECT & principal CROSS ROADS, Navigable Canals, River &c &c. shows the Order route as part of a longer ‘cross road’ as does Smith’s 1806 map of England and Wales. Smith’s map shows ‘TURNPIKE and principal CROSS ROADS’. Greenwood’s 1817 map of Yorkshire and 1834 map of the West Riding, Baine’s Map of the County of York 1822, Teedale’s 1827 map, Fowler’s 1834 map of Yorkshire, Frank’s map of the West Riding 1838, and Pigot’s 1840 map of Yorkshire all show the Order route as part of a longer ‘cross road’ from Clapham. Collin’s 1840 map shows the Order route as a ‘bye road’. Pigot’s map shows the Order route continuing to Wharfe and the others show it continuing to Hellith Bridge. Long Lane is shown on some of these maps to Bottom Gate, but Crummack Lane and Clapham Road are not.
The Order route is shown uncoloured with double solid edges on Bartholomew’s 1906 and 1924 maps. The key states ‘the uncoloured roads are inferior and not recommended for cyclists’. Footpaths and bridleways are shown with dashed lines. 
On Johnstons 1920’s Road map, the Order route is shown as an ‘other road’. It is also shown as an ‘other road being subject to a right of way’ on the 1923 Geographia Road Map of North Yorkshire and Durham. 
Highway and Definitive Map Records
Minutes from the Settle Highways Board between 1866 and 1895 predominantly refer to vehicular highways. Ratione Tenurae roads are often referred to in the same context as other public vehicular roads. Where works were required to Ratione Tenurae roads the landowners and tenants were ordered to repair them. There are references to two routes which stated they were to be repaired ‘sufficient as a Bridle Road’. One is set out in an Inclosure Awards as a public bridleway, and the other as a private carriage road that is not included in the list of Ratione Tenurae roads. Repairs to footpaths were sent back to the parish council or landowner. 
From 1885, Ratione Tenurae roads were included in the Board Surveyor’s annual report. The minutes from 5 May 1885 Highways Board Meeting refer to the report stating ‘the low or Principal Roads are all in fairly good order while the back or outlying Roads have in many instances been much neglected. The Ratione Tenurae Roads are nearly all by far the worst’. 
In 1895, Settle Rural District Council (SRDC) became the Highway Authority. At their first meeting a report on the state of the roads included Ratione Tenurae roads which are referred to with the same terms as other vehicular highways. Their minutes refer to Ratione Tenurae roads as roads not footpaths or bridleways. 
Minutes also note that some townships only had Ratione Tenurae roads with requests for them to be taken over by the Highway Authority. SRDC proposed to ‘take the necessary steps to enable these [Ratione Tenurae roads] over and repair in the usual condition of Highways in the Settle Rural District which have been dedicated to the use of the public’ in a meeting on 4 January 1846. They resolved to determine who looked after these roads and their lengths. The meeting on 11 February 1896 proposed that ‘a committee be appointed to go through the questions of dealing with the Ratione Tenurae roads with the view to a portion of them being repaired at the expense of the Rural District. However, the minutes went on to say that it would ‘take over and repair all Public Highways… with the exception of footpaths’.
A letter dated 27 April 1911 from Claude Barton complains to Austwick Parish Council about the condition of Crummack Road which he had used in his motor car. He stated it was so bad that ‘in returning from Crummack I preferred to branch off down the old road past Slaindale’ (section H to J of the Order route). Some parties considered this suggested section H to J was used by the public and understood to be a vehicular highway at this time. They also considered it indicated Crummack Road, a Ratione Tenures road, had public vehicular rights which the RDC could ensure was repaired to a suitable condition for vehicular traffic. Another party stated Claude Barton would have had private rights over section H to J due to being the agent for the owners of the adjacent lands. However, his reference to it as an ‘old road’ suggests he did not consider it to be a private road and as an agent he would have been aware of the status. 
A letter from the Highways and Bridge Department to the Clerk of SRDC dated 21 September 1951 advises that the survey of public rights of way should include ‘all those roads (Cart Roads and Bridleways used as public rights of way) which are not maintainable by the County Council as public highways’. Letters from 1954 state showing highways maintainable by the inhabitants at large in the Definitive Map (DM) could cause confusion and ‘would involve a tremendous volume of additional work… which was not warranted’. 
A letter from 1954 discussing the draft definitive statement (DS) states if the ‘width of any public path has been shown therein greater than normal’ it should ‘be retained but… all bridleways (normally considered to be 8 feet wide) which are shown of greater width than 10 feet should be reduced to the standard 8 feet’ 
The two different draft DS for Clapham and Austwick Parish appear to have been amended to change RUPPS to bridleways on one and the addition of ‘Bridle’ above ‘Road used as a public path’ on the other, including section A to E of the Order route, and a reduction in widths on one copy from 15-20 foot to 8 foot but not on the other. These changes do not appear to have been advertised as required under the National Parks and Access to the Countryside Act 1949. Both draft DS appear to include section A to B of the Order route, although this section is not shown on the DM.
A letter from the County Surveyor’s Department to the County Clark dated February 1959 following a complaint from Austwick Parish Council about the surface of the Order route states, ‘Thwaite Lane is included in the County Council records as repairable Ratione Tenurae’ and ‘is included in the Draft Map… as a bridleway 20 ft. wide and 15ft. wide… My investigations lead me to think that it is a public road over which all forms of traffic have a right of passage but that right has been exercised only occasionally in recent years’. 
The 1975 list of RT roads for Austwick included section E to G of the Order route with a length of 1.3 miles from ‘Clapham PH Bdy 756692’ to ‘Townhead Lane at 769692’. In Clapham it has a length of 1.1 miles from ‘St. James Church 747694’ to ‘Austwick PH Bdy 756692’. 
Later letters between the Parish Councils and West Riding County Council in the 1970s refer to it as an accommodation road with bridleway rights or a bridleway. However, the Order route was shown on the Definitive Map and Statement (DMS) as a public bridleway at this time. 
Highway Legislation Historical Definitions, the Thoroughfare Principle and named routes
It was argued that the meaning of public and private road has changed over time with public roads originally referring to main roads and more local, minor roads commonly being referred to as private carriage roads. Roads were only strictly private if they were prescribed to individuals. It was also stated that public and private was also used to indicate the maintenance responsibilities of highways that were available for use by the public. Public roads were maintained by the inhabitants with private road being maintained by the adjoining landowners. 
The Highways Act 1773 and 1835 refer to three types of public route, highway, bridleway, and footpath. However, several sections do refer to ‘Publick Highway…, or Publick Bridleway, or Footway’. Definitions of highways in case law between 1628 and 1829 were referred to including definitions which differentiated between use by foot, horse, or cart. 
Some parties considered ancient through routes between two places or market towns indicate public vehicular rights and private roads would have been cul-de-sac routes to fields or properties. 
Some parties considered the naming of routes indicated public vehicular roads citing Attorney General v Woolwich [1929] K.B.D, JP & LG Reports, 173-175 which considered that a named lane ‘usually means a minor road leading between one main road and another main road’. 
Evidence Previously Considered
Clapham and Thwaite Side Inclosure Agreement and Award 1758
A clearer copy of the Award was provided which shows the route to be ‘laned’ quoted in paragraph 12 of my ID is from ‘Clapham to the said Bottom Gate’ not Clapham Gate as stated in the transcript previously provided. This includes section A to D of the Order route and Long Lane north of D which is set out for use by ‘all persons and uses whatsoever’. One of the parties has plotted the enclosures onto a historic OS map. This shows section A to a point between C and D, and the Order route east of E was outside of the Inclosure Agreement and therefore were pre-existing highways. 
The meaning of ‘laning out’ was discussed including its intention to prevent access onto surrounding allotments by users of the highway which was caused inconvenience, damage, and wrongs. It was also claimed private rights were often enshrined for landowners to prevent them being lost if the highway was diverted. 
Austwick Thwaite Pasture Inclosure Award
The Austwick Thwaite Award refers to the Order route, Townhead Lane, and Crummack Lane as ways or roads to be laned out indicating they were pre-existing routes, and the arbitrators did not have powers to extinguish public rights. Townhead Lane and Crummack Lane are listed as publicly maintained vehicular highways in the 1910 Settle List of Council Roads. 
Diversion of Thwaite Lane 1832
Various arguments were put forward about the width Thwaite Lane in the Order being narrower than set out for a public cartway in the Highways Act 1773 and the meaning of the term highway under it. The ‘carriage road leading to the mansion’ also connects to the Order route.
Comments were also made about the alignment of the Order route through the tunnels being different to that shown on the diversion plan. The reason for this is unclear; the alignment may have changed during construction and then been approved by the Justices of the Peace, or there may have been a later diversion. 
Finance Act Maps
Under ‘Charges, Easements, and Restrictions affecting market value of Fee Simple’ the field book for hereditament 113 states ‘Right of way through tunnel 100’ and also refers to tithes. However, there are no deductions for ‘public right of way or user’ or ‘easement’ in the valuation book. Some parties considered this to be a large amount for such a short section of road, therefore implying vehicular rights. 
Instructions to the valuers for the production of the Finance Act records were provided which required all land to be valued. They state, ‘no duty… shall be charged in respect of any land or interest in land held by or on behalf of a rating authority… and any increment value duty in respect of any such land… shall… be deemed to have been paid’. Exemptions for Rating authorities which would have included Highways Authorities. The Instruction to Valuers No. 560 also states roadways subject to the rights of the public should be excluded from this site even though the adjoining landowner would normally own it. This appears to the be approach taken in Commissioners of Inland Revenue v Whidbourne’s Executors [1915] 2 K.B where newly provided roads were not valued within the new plots. Furthermore, in Inland Revenue Commissioners v Smyth [1914] 3 K.B. a private road was valued within a parcel with a deduction given for it. 
Conclusions on the Documentary Evidence
It is not clear which route was being suggested as the Turnpike Road from the limited extract of the 1753 minutes provided. There is no evidence that the Order route was used to avoid the Turnpike Road. Therefore, I do not consider these records provide any evidence in relation to the Order route. 
The clearer copy of the 1758 Award shows that the Order route between point A and D is set out for use by ‘all persons and uses whatsoever’ indicating a public carriageway. Furthermore, this is set out in the 1758 Award before the allotment holders were granted rights over the new and laned out routes. Therefore, I consider this supports the view that allotment holders were granted rights over existing highways to prevent private rights being lost. All of the Order route within Clapham is stated to be a highway and it is unlikely to have had different statuses. The pre-existing route laned out in the Austwick Thwaite Award is part of the same highway so is also likely to carry the same rights. As the Arbitrators for both Awards did not have the power to extinguish highways, I now consider the Awards are good evidence of public vehicular rights. 
Some of the parties argued that because Clapham Road, which is awarded as a private carriage, and public bridleway and driving road’ in the 1814 Award, joins Long Lane both routes would be public bridleways as would the Order route. However, I now consider Long Lane is indicated as a public carriageway in the 1758 Award. There is a gap across Bottom Gate between Long Lane and Clapham Road so they do not connect. I do not consider the status of Clapham Road indicates the status of the Order route which is several kilometres away.
The 1832 Diversion map and 1833 Order indicates the Order route is an ‘ancient highway’. The routes being diverted had the same status between points C, B, and E, and C, F, G, and B. The other sections of the diverted route were and still are public carriageways. A private carriage road is shown connecting to the Order route. Therefore, I still consider the Diversion Order indicates a public highway that is more likely to be a carriageway. 
Some parties consider the use of ‘highway’ in the Awards and Diversion Order indicated vehicular routes due to the terms used in Highways Acts. Other parties considered this was not the case and it could include lower status routes. I have considered the wording and context used in the documents showing the Order route to determine its status and how ‘highway’ was used. I have also considered how the terms public and private were used in the documents. I consider this to be the most appropriate approach.
The 1910 Finance Act map shows most of the Order route excluded from the adjoining hereditaments suggesting public carriageway rights. The instructions to valuers and case law indicate that vehicular highways were excluded from hereditaments, but private and non-vehicular highways were not. The field book indicates a right of way through the tunnels but not its status. The lack of deductions for rights of way or easements in the valuation book does not assist me in determining if the right of way is public or private.
A significant number of additional OS maps dated 1863 and 1955 have been provided. These consistently show the Order route as a named metalled road which is shown as second or third class road on several maps. Later maps show it as a bad, minor, or unclassified roads. Many of these maps also showed bridleways and footpaths in a different way. The Order route is stated to be a ‘4th class road’ in the 1907 object name book rather than an occupation or private road. The OS Instructions indicate first and second class roads are public carriageways and occupation roads are shown differently. I now consider the OS maps indicate the Order route had a reputation as a public carriageway over many years. 
Numerous additional commercial maps were submitted showing the Order route between 1794 and 1923. Many show it as part of a much longer through route that included sections awarded as vehicular highways in other Inclosure Awards. Its depiction as a cross road, bye road, or parochial road on many of the maps indicates it was a key route which is more likely to carry public vehicular rights. 
The Ministry of Transport maps were sold to the public for the purpose of navigating with a motorised vehicle. The commercial maps were also intended for use by the wealthy travelling public who are likely to have been using horsedrawn carriages. There would have been little point in showing a route the public could not use. 
DMS shows Long Lane and part of Crummack Lane as bridleways. They are shown in the same way as the Order route on many of the OS and commercial maps. However, I now consider Long Lane is shown as a vehicular highway in the 1758 Award. Furthermore, the routes set out as the Clapham and Crummack bridleways in the 1814 Award are either not shown or are shown in a different way on the commercial and OS maps. None of the documents before me indicate the status of the dual status route south of Crummack Gate which was not set out in the 1814 Award. The estate and tithe maps are also suggestive of public rights which could be vehicular.
The Highway records and minutes frequently refer to Ratione Tenurae roads in the same context as publicly maintainable vehicular roads, SRDC wanted to take over maintenance of the Order route, and the County Surveyor considered the Order route was a public road for all traffic in 1959. Claude Barton’s reference to section H to J as an ‘old road’ suggests he did not consider it to be private; as an agent he would have been aware of its status. 
The Order route originally appears to have been claimed as a RUPP in the draft map and the amendments to its status and width do not appear to have been advertised. I consider these records suggest a continued reputation of the Order route as a vehicular highway when the draft map was produced. 
None of the evidence before me provided conclusive evidence of public vehicular rights over the Order route, but this is not unusual when examining historical records. I must consider the evidence before me as a whole weighing up the evidential value of the documents accordingly. A consistent depiction of the Order route over many years can be a positive indication of status. I need to consider if there is synergy between the documents that points, on the balance of probabilities, to the status of the Order route.
I now consider the 1785 Award provides a good indication that the Order route carried public vehicular rights at this time. The Diversion Order indicates public rights that are more likely to be vehicular as does the Finance Act map. The OS and commercial maps show the Order route in a way that is more suggestive of vehicular rights. The highway records suggest Ratione Tenure routes were more likely to be vehicular highways and the early DM records also suggest the Order route had a reputation as a vehicular highway. I consider the synergy between the Award, Diversion Order, the OS and commercial maps, and a reputation as a vehicular highway over such a long period of time suggests the Order route is more likely to carry public vehicular rights. 
Therefore, I conclude the documentary evidence is sufficient to show, on the balance of probabilities, that public vehicular rights exist over the Order route. 
User Evidence
I have concluded that the documentary evidence is sufficient to show public vehicular rights over the Order route. Therefore, it is not necessary for me to consider if the user evidence demonstrates a presumption of dedication arising from the tests laid out in section 31 of the Highways Act 1980. However, additional user evidence was provided, and oral evidence heard at the inquiry which I will comment on. 
The user evidence showed use of the Order route with mechanically propelled vehicles (MPV) between 1964 and 2006. Use with a horse and cart continued until 2021. Ride forms from the Trail Riders Fellowship (the TRF) showed the Order route was used during 16 group rides between 1992 and 1998 including by people who had not completed user evidence forms (UEF). Generally, frequency of use was low, but some people did use the Order route on a monthly basis. Overall, I consider the user evidence now shows regular use over many years. 
A report in January 2008 on the impact of an experimental Temporary Traffic Regulation Order made in Spring 2004 to suspend recreational MPV use on Long Lane states that prior to March 2004 motorcycle use of Long Lane was in the range of 40 to 133 times per month with an average of 82 per month. After March 2004 this declined to between 4 and 83 times per month with an average of 34 per month. Long Lane accessed from Order route. Therefore, this indicates a high level of recreational MPV use over at least part of the Order route.
I consider the user evidence indicates the continued reputation of the Order route as a vehicular highway which was regularly used without challenge or interruption between 1964 and 2006. Therefore, it adds weight to the documentary evidence. 
Exemptions to the Natural Environment and Rural Communities Act 2006
As I am satisfied that public vehicular rights have been shown, on the balance of probabilities, to exist over the Order route, I need to consider the impact of the 2006 Act on these rights. 
The application for a Definitive Map Modification Order (the Application) was made by the TRF and dated 22 September 2004. The Application map circles the whole of the Order route and states it intends to ‘upgrade to a byway open to all traffic the bridleway which runs from grid reference SD 77463 69096 (Austwick Parish) to grid reference SD 74593 69426 (Clapham Parish) known as Thwaite Lane. The grid reference provided for the eastern end of the claimed route corresponds with point J in the Order. However, the grid reference provided for the western end does not correspond with either point A or B. It is within the churchyard between A and B but closer to point A. 
The Application states, ‘see attached checklist for documentary evidence in support of this application’ and ‘the following documents marked on the attached sheet to be considered in support of my application’. 
At first glance, it would appear the exemption set out in section 67(3)(a) has been met and public rights for mechanically propelled vehicles have not been extinguished due to an application for a BOAT being made prior to the commencement of the 2006 Act. 
However, when making the Order, Yorkshire Dales National Park Authority (YDNPA) concluded the Application only included the route already recorded on the DM as a public bridleway and not section A to B. Therefore, they only included section A to B as a restricted byway. 
Furthermore, The Queen oao Warden and Fellows of Winchester College and Humphrey Feeds Ltd. v Hampshire County Council and Secretary of State for Environment, Food and Rural Affairs [2008] EWCA Civ 431 (Winchester) found that any application needed to be made in accordance with paragraph 1 of Schedule 14 (p.1 S.14) of the 1981 Act if they were to meet the exemption set out in section 67(3)(a) of the 2006 Act. To be compliant applications needed to include a map of the route applied for drawn at the prescribed scale and copies of any documentary evidence (including statements of witnesses) which the applicant wishes to adduce in support of the application. Applicants did not have to supply copies of evidence that was impossible to obtain, and applications could still be compliant if errors were ‘de minimis’. 
In Frederick Ian Maroudas v Secretary of State for Environment, Food and Rural Affairs [2010] EWCA Civ 280 (Maroudas) it was found that a valid application did not need to be completed in one submission and significant deficiencies with an application corrected in time could be considered ‘de minimis’. In these circumstances, applications could still be compliant. However, it also found the application being unsigned for ten weeks was a ‘strong reason for holding that there was a substantial departure from the strict requirements of’ p.1 S.14.  
In R (oao Trail Riders Fellowship and another) v Dorset County Council [2015] UKSC18 (TRF v DCC) it was found that application where 1:50,000 scale maps had been reproduced to a scale below 1:25,000 would still be compliant. It was also considered by Lord Carnwath that ‘if the statutory rule properly construed can be satisfied by substantial compliance, it is no misuse of language to say that an application has been made before the relevant time, in a form which meets that standard, is made “in accordance with” the rule’. As section 37(3) of the 2006 Act was retrospective, it did not justify or require subjecting them retrospectively to standards of procedural strictness which had no application at the time they were made. However, Lord Neuberger considered that, although applications could be saved by rectifying them, section 67 of the 2006 Act made it clear that applications had to be made in accordance with p.1 S.14.
Therefore, I need to consider if the Application made was compliant with p.1 S.14 to determine if the exemptions set out in the 2006 Act were met. I consider I should determine if the Application was compliant based on the evidence before me on the balance of probabilities.
The Application map used a 1:50,000 scale OS map but it was printed at a scale less the 1:25,000. Therefore, I consider the Order map is compliant with p.1 S.14 in accordance with TRF v DCC. 
Some parties argued the checklist does not make it clear what evidence was attached and what was not. They stated it is not possible to know if copies of the required documents were submitted at a later date. They also considered it was not clear what evidence was to be ‘adduced’ and relied upon and what was not. Other parties considered the checklist indicates that 11 of the 13 documents relied upon were not submitted and therefore it was not a compliant application. They also referred to documents they considered indicated this evidence was never submitted by the TRF.
The checklist attached to the Application indicated some of the documents on the list had not been checked or did not include the Order route. Documents that included the Order route were indicated with a bold ‘yes’. Some referred to additional details such as what the document showed, page numbers, or archive references. One document stated it was ‘(enclosed)’ and another stated ‘(copy attached)’ and user evidence was ‘to follow’. I consider this indicates only two of the documents the TRF intended to rely on were submitted with the Application. 
Most of the UEF considered by the YDNPA are dated between September 2004 and March 2005 with one dated July 2005. It is not clear when they were submitted, or if they were all submitted at the same time. However, those dated 2005 must have been submitted at least three months after the Application was made. 
A meeting on 22 May 2008 by YDNPA Officers discussed the implications of Winchester on various TRF DMMO applications, including for the Order route. The minutes indicate they considered the TRF applications were not compliant with p.1 S.14 and therefore did not meet the exemption of the 2006 Act. For most of the applications it concluded the ‘amount of material provided is minimal clearly relying on a lot more evidence’. For the Order route it states it included ‘copies of slide’ and ‘Enclosed RT Road report’ and concluded ‘we have made the order, so cannot change this, but think the application is now invalid.’ I note that it does not refer to the submission of the user evidence although this was considered when determining the Application. 
The TRF were advised on the 13 June 2008 that their applications were not considered to be strictly in accordance with the requirements of p.1 S.14 because they were not accompanied by the documentary evidence the applicant wished to adduce in support. The applicant responded on 23 July 2008 stating their applications were accompanied by copies of documentary evidence, including signed statements from users. They also refer to an application that was not registered because it did not contain user statements suggesting applications were sent back if evidence was not received. 
The August 2008 response from the YDNPA states the applicant was contacted on 30 November 2004 by Bev Parker (a copy of this letter was not provided) and advised that their TRF applications did not meet the requirements because of the wrong scale maps and lack of copies of documents relied upon. It states the acceptance of these applications, was challenged by other user groups on the grounds that they did not meet the requirements of p.1 S.14. It also states the applications listed, (including the Order route) ‘unequivocally did not included all of the evidence relied upon. They include some copies, with the rest of the evidence simply referred to in a list’. 
Some of the parties argued that Bev Parker, the officer who first assessed the Application, was not present in the 2008 meeting. Therefore, those present could not accurately assess the validity of the Application when it was made. They also stated the TRF disputed the Application was deficient and that YDNPA state they only ‘think the application is deficient’ in the 2008 meeting. 
However, it appears that Bev Parker considered the Application was deficient when made even though YDNPA accepted it. The evidence before me indicates, on the balance of probabilities, that the TRF only submitted copies of two of the 12 historical documents they wanted to be considered in support of the Application. There is no evidence the omitted historical documents were submitted by the applicant following this letter or before the Application was determined. Therefore, I do not consider this error to be ‘de minimis’. I also consider the TRF taking over three months to submit the UEF they intended to rely on is not ‘de minimis’ in accordance with Maroudas. Therefore, I do not consider the Application to be ‘substantially compliant’ with p.1 S.14. 
Based on the evidence available, I consider, on the balance of probabilities, the Application was not made in accordance with p.1 S.14 of the 1981 Act. Therefore, exemption 67(3)(a) of the 2006 Act has not been met. None of the parties have argued that any of the other exemptions have been met and I do not consider they have either. Therefore, I consider rights for MPVs were extinguished and the Order route can only be recorded on the DMS as a restricted byway. 
Width
All parties considered that, regardless of status, the width of the Order route should be wider than the 8 feet currently recorded in the DMS. 
The 1758 Award refers to the Order route being laned out to a width of 6 yards, which is equivalent to 5.48 metres or 18 feet, and the Diversion Order also intended for a width of 18 feet. The draft DS stated a width of the section within Clapham as 15 feet (4.57 metres) and 20 feet in Austwick (6.09 metres). 
The Order states the width of section A to B is 4.3 metres, section B to E varies between 4.7 and 5.5 metres with a limitation of 3.6 metres within the tunnels, section E to G varies between 5.0 and 6.1 metres and section H to J varies between 5 and 3.6 metres. These widths correspond with the width of the route between hedges, and it appears that YDNPA measured the width available before making the Order. Although it may have been the intention for the Order route to have been laned out to a width of 18 feet, it appears that width was not provided and the historic mapping indicates the Order route has consistently been the same width between hedges. I consider the widths should be those shown in the Order if I confirm it. 
Other Matters
A considerable amount of evidence concerned other routes in North Yorkshire that were not recorded vehicular highways. It was inferred that because these routes are shown on the in historical documents in the same way as Thwaite Lane, the Order route was not a public carriageway. I do not consider the status of other routes, particularly those many kilometres away from the route before me, can be used to infer the status of the Order route. I have also not seen the evidence relating to the status of the other routes to determine if they are correctly recorded on the DMS. Therefore, limited weight has been given to this evidence.
Conclusions
Having regard to these and all other matters raised at the inquiry and in the written representations, I conclude that the Order should be confirmed with modifications. I proposed to confirm the Order subject to a modification of section B to G and H to J from byway open to all traffic to restricted byway. 
[bookmark: bmkScheduleStart]Formal Decision
I propose to confirm the Order subject to the following modifications:
In the Order Titles and Paragraph 3
· Delete ‘and Byway Open To All Traffic’
In PART 1 of the Schedule, Modification of Definitive Map
· Under Description of the path or way to be upgraded in Clapham cum Newby and Austwick replace all references to ‘Byway Open To All Traffic’ with ‘Restricted Byway’.
· Replace ‘continuous black line with arrow heads alternatively above and below the line’ with ‘broken red line with arrow heads’.
In PART 2 of the Schedule, Modification of the Definitive Statement
· Replace all references to ‘BOAT’ with ‘RB' and all references to ‘Byway Open To All Traffic’ with ‘Restricted Byway’.
· In the third heading replace ‘added’ with ‘upgraded’.
	On the Order maps
· Amend the key to delete ‘Byway Open To All Traffic’ and replace it with ‘Restricted Byway’, delete ‘BOAT’ and replace it with ‘RB', and amend the line style from a ‘continuous black line with arrow heads above and below’ to a ‘broken red line with arrow heads’.
· Amend the line style of section B to E, E to G, and H to I to a show a Restricted Byway. 
· Add a Restricted Byway line between points A and B on the main Map A.
Since the confirmed Order would show as a highway of one description a way which is shown as a highway of another description in the Order as submitted, paragraph 8 (2) of Schedule 15 of the Wildlife and Countryside Act 1981 requires that notice shall be given of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications. A letter will be sent to interested persons about the advertisement procedure.
Claire Tregembo 
INSPECTOR

APPEARANCES
	
	For the Council	
	Bethan Brown			Principal Definitive Map Officer
	
	In Support of the Order as Made:	
	Emma Rowland			British Horse Society
	Who Called		
	Caroline Bradley		British Horse Society
	Dr John Sugden		British Horse Society
	
	Sam Dodgshon			Green Lane Association
	Who Called	
	Brian Lewis			Vehicular User
	Jeremy Parker 			Vehicular User
	Nathan Yeo			Vehicular User

	Andrew Brocklehurst		Local Resident and Vehicular User

	Catriona Cook			Byway and Bridleway Trust
		
	In 	Objection to the Order as Made:
	Diane Mallinson			Yorkshire Dales Green Lane Alliance 
	Dr Michael Bartholomew 	Yorkshire Dales Green Lane Alliance 
	
	


DOCUMENTS PRODUCED AT THE INQUIRY

1. Ordnance Survey Map of the Order Route
2. Ordnance Survey Map of the wider area
3. Letter from W A Stuart, Settle Rural District Council Highways Department to Claude Barton, the Estate Agent Clapham dated 16 March 1915
4. Letter from Claude Barton, the Estate Agent Clapham to W A Stuart, Settle Rural District Council Highways Department dated 17 March 1915
5. Letter from Bev Parker, YDNPA to Roger Harris TRF, dated 17 March 2005
6. Letter from Roger Harris, TRF to Bev Parker, YDNPA dated 21 March 2007
7. Letter from Roger Harris, TRF to Bev Parker, YDNPA dated 4 April 2007
8. Notes of YDNPA meeting on 22 May 2008 discussing the implications of the Winchester Case
9. Letter from John Dwyer, YDNPA to Roger Harris, TRF dated 13 June 2008
10. Letter from Roger Harris, TRF to John Dwyer, YDNPA dated 23 July 2008
11. Letter from John Dwyer, YDNPA to Roger Harris, TRF dated August 2008
12. Undated list of applications affected by the Winchester Judgement 2008
13. TRF Public Rights of Way Usage Forms 14 June 1992 to 19 October 1997
14. Emails between Sam Dodgshon, GLASS, and Bethan Brown NYC April 2025
15. Twenty eight Public Rights of Way User Evidence Forms dated 2004/2005
16. Two Public Right of Way User Evidence Statements dated 2025
17. Opening statement from Diane Mallinson, YDGLA 
18. Statement of Andrew Brocklehurst 
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WILDLIFS COUNTRYSIDE ACT 1981

THENO. 1 ES) PART OF THE COUNTY OF T IG OF
Ri ITIVE MAP ANI
RKSHIRE DA P ITH(

(RESTRICTED BYWAY AND-BYWAY-OPEN-FO-ALL-FRAFFIG AT THWAITE LANE
CLAPHAM-CUM-NEWBY AND AUSTWICK) MODIFICATION ORDER 2007

This order is made by the Yorkshire Dales National Park Authority under Section 53 (2)
(a) of the Wildiife and Countryside Act 1981 (‘the Act’) because it appears to the
Authority that the No. 1 Area (Dales) part of the County of the West Riding of Yorkshire
Definitive Map and Statement requires modification in consequence of the occurrence of
an event specified in Section 53 (3) (c) (i) namely that a right of way which s not shown
in the map and statement subsists or is reasonably alleged to subsist over land in the
area to which the map relates, being a right of way such that the land over which the
Tight subsists is a public path or restricted byway; and (i) namely that a highway shown
in the map and statement as a highway of a particular description ought to be there
shown as a highway of a different description. ~ »

The Authority has consulted with every local authority whose area includes the fand to
which the order relates. Yorkshire Dales National Park Authority hereby order that:

1. Forthe purposes of this order the relevant date is 1 February 2007.

2. The No. 1 Area (Dales) part of the County of the West Riding of Yorkshire
Definitive Map and Statement shall be modified as described in Part 1 and Part 2
of the Schedule and shown on the map attached to the order.

3. This order shall take effect on the date it is confimed and may be cited as the
"Yorkshire Dales National Park Authority (Restricted Byway.
it-Fraffie- at Thwaite Lane Clapham-cum-Newby and Austwick) Modification
Order 2007".

SCHEDULE
PART 1

Modification of Definitive May
Description of path or way to be added

Parish of Clapham-cum-Newby

‘Section of Restricted Byway as shown | Description
on the attached Map A (inser

Marked by a broken black line with small | The Restricted Byway is more
armow heads and lettered A-B particularly described in Part 2 of this
schedule
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Descri

raded

Parish of Clay u
Section of

shown on the atta

Description

is more particularly
described in Part 2 of this schedule

Parish of Austwick

)

T

is more particularly
described in Part 2 of this schedule

PART2
Modification of Definitive Statement
Particulars of path or way to be added

Map A (insert)
Parish of Clapham-cum-Newby
Ref | Grid Description of position Approx | Lawful
Reference Width Obstructions:
End Points Limitations or
Conditions
RB50 [SD 7457 | The Restricted Byway from 4.3metres | None
6941 Church Avenue at point A at
Grid Reference SD 7457 6941
o proceeding east south east
sD7462 | then north north east for
6945 approximately 79 metres to the

6945
Nature of Surface

0.079Km

entrance to a tunnel at point B
at Grid Reference SD 7462

- stone
Approximate Length
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Particulars of wa upgrad
Map A
Parish of Clapham-cum-Newby
Ref [ Grid Description of position Approx Lawful
Reference Width Obstructions:
End Points Limitations or
Conditions
W sp7462 | TI Varies 3.6 metres
6945 at | between 4.7 | wide inside
the entrance to a tunnel at metres and | tunnels
L point B at Grid Reference SD | 5.5 metres
SD7562 | 7462 6945 proceeding g:“h"*"’e’ 3
6923 easterly through tunnels for g ,‘*‘" i
approximately 103 metres to point of
point C at Grid reference SD Lo
7471 6946 continuing easterly
for approximately 405 metres
1o the junction with Long Lane
at point D at Grid Reference
SD 7510 6944, continuing
east south east for
approximately 572 metres to
Austwick parish boundary at
Point E at Grid Reference SD
7562 6923
Nature of Surface - Stone
Approximate Length 1.080Km
Particulars of path or way to be SEEG =
Map B
Parish of Austwick
Ref | Grid Description of position Approx Lawiul
Reference Width Obstructions:
End Points Limitations or
Conditions
BT [sD7s62 | Tpg B v Varies None.
13a | 6923 between 5.0
from Clapham-cum-Newby | metres and
L2 parish boundary at point E at | 6.1 metres
SD7746 | Grid Reference SD 7562
6900 8923 proceeding easterly for

386 metres to a point above a
cattle creep passing under the
road at point F at Grid
Reference SD 7601 6913,
continuing east for
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‘approximately 936 metres o
the 74R Road at Crummack
Lane at point G at Grid
Reference SD 7693 6919

Nature of Surface - Stone
Approximate Length 1.32Km

Varies None
% s | Bafomugego |
S from the 74 R Road at 36 metres
™ Crummack Lane at point H at
Grid Reference SD 7694

SD 7746 | 6919 proceeding east for
6909 approximately 443 metres to
a point adjacent to Staindale
bam at point | at Grid
Reference SD 7738 6921,
continuing south south east
for approximately 147 metres
to the C119 Road at point J at
Grid Reference SD 7746
6909

Nature of Surface - Stone
Approximate Length 0.59Km

The COMMON SEAL of
'YORKSHIRE DALES NATIONAL
PARK AUTHORITY was hereunto
affixed this © day of Mach 2007
in the presence of:-

Ae—

0126 ORDER doc.
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DEFINITIVE MAP MODIFICATION ORDER
WILDLIFE AND COUNTRYSIDE ACT 1981

THE NO. 1 AREA (DALES) PART OF THE COUNTY OF THE WEST RIDING OF
YORKSHIRE DEFINITIVE MAP AND STATEMENT

'YORKSHIRE DALES NATIONAL PARK AUTHORITY

(RESTRICTED BYWAY AND-BYWAY-OPEN-FO-ALL-TRAFFIG AT THWAITE LANE
CLAPHAM-CUM-NEWBY AND AUSTWICK) MODIFICATION ORDER 2007

CLARE BEVAN

SOLICITOR

Yorkshire Dales National Park Authority
Yoredale

Bainbridge

LEYBURN

North Yorkshire
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