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	Decision date: 9 June 2022



	Application Ref: COM/3273818
Land at Walton and Tilbury Fort Commons, Tilbury, Thurrock
Register Unit Number: CL228
Commons Registration Authority: Thurrock Council

	The application, dated 12 April 2021, is made under section 16 of the Commons Act 2006 (‘the 2006 Act’) to deregister and exchange land registered as common land. The application is made by Ms Diana Mary Cole and Mr James Andrew Cole (‘the Applicants’) as owners of the land at issue.
The release land comprises 100,695m2 (Walton Common) and 464m2 (Tilbury Fort Common) of CL 228.
The replacement land comprises 115,779m2 of land adjacent to Parsonage Common (CL228).




Decision
The application is granted.
Preliminary Matters
Section 16 (1) of the 2006 Act provides, amongst other things, that the owner of any land registered as common land may apply for the land (‘the release land’) to cease to be so registered. If the area of the release land is greater than 200m2 a proposal must be made to replace it with other land to be registered as common land (‘the replacement land’).
I carried out an unaccompanied inspection of the release and replacement land on Wednesday 12 May 2022. I viewed the proposed replacement land from public vantage points.
The Green, Hall Hill, Fort Road, Parsonage and Walton Commons (CL 228)
The commons which comprise register unit CL228 were registered under the Commons Registration Act 1965 (‘the 1965 Act’). Those parts of the commons at issue (Walton and Tilbury Fort Commons) are owned by the applicants; the extant grazing rights are administered by the Conservators of the West Tilbury Commons by means of Byelaws made by the Conservators under the Commons Regulation (West Tilbury) Provisional Order Confirmation Act 1893 (‘the 1893 Act’) and the Inclosure Acts 1845 to 1882.
Main Issues
I am required by Section 16 (6) of the 2006 Act to have regard to the following in determining these applications:
(a) the interests of persons having rights in relation to, or occupying, the land (and in particular persons exercising rights of common over it);
(b) the interests of the neighbourhood;
(c) the public interest[footnoteRef:1]; [1:  Section 16 (8) of the 2006 Act provides that the public interest includes the public interest in: nature conservation; the conservation of the landscape; the protection of public rights of access to any area of land; and the protection of archaeological remains and features of historic interest.] 

(d) any other matter considered to be relevant.
There are additional requirements in section 40 of the Natural Environment and Rural Communities Act 2006, under which I must have regard to the Secretary of State’s duty to conserve biodiversity. 
Defra’s Common Land Consents Policy, published in November 2015, sets out the benefits which common land should deliver, and the outcomes that it considers must be ensured by the consents process in section 16 of the 2006 Act.  
The outcome relevant to deregistration is that: “our stock of common land and greens is not diminished – that, on balance, any deregistration of registered land is balanced by the registration of other land of at least equal benefit”.  Additionally, in relation to replacement land “the Secretary of State would not normally grant consent where the replacement land is already subject to some form of public access, whether that access was available by right or informally, as this would diminish the total stock of access land available to the public”. 
The published policy also assumes that the release land will cease to be available for recreation and access unless a legally binding provision is intended to be made to assure continued use.
The Application
The Applicants seek the de-registration of Walton Common and a small parcel of Tilbury Fort Common to enable the development of a flexible power generation plant capable of providing up to 600 megawatts (MW) of electrical generation capacity on a fast response basis when called upon by the National Grid, together with up to 150MW of battery storage. The release land at Walton Common is part of the area required for the main development site which is immediately to the north of the existing Tilbury Substation.
The Applicants submit that there has been a logical, staged decision-making process which arrived at the location and design of the proposed development. The first stage looked at technical, electrical, and cost considerations and identified three connection point options on the 275 kV network east of London. An appraisal of site availability and deliverability resulted in Tilbury being selected as the preferred connection option. Identification of potential development sites in the vicinity of Tilbury Substation considered the following deliverability issues in addition to the planning and environmental constraints: typical site arrangement / plot size; site acquisition issues; and engineering issues.
Land to the south and west of the substation is constrained by existing land uses and development including Tilbury2 and future development possibilities for the former Tilbury B Power Station site. There are other considerations such as the proposed Lower Thames Crossing nearby to the east and the ongoing Ingrebourne Valley land-raising operation. A single land holding (Walton Common) was identified that satisfied the search criteria and was capable of providing all development land and access that was not affected by the above development proposals. 
The smaller area of release land on Tilbury Fort Common adjacent to Fort Road is required to create an access point to the development for abnormal indivisible loads required to facilitate the construction of the development. The proposed development will be undertaken in accordance with the provisions of the Thurrock Flexible Generating Plant Development Consent Order 2022 (‘the DCO’). The DCO provides for the compulsory acquisition of Walton Common and the replacement land. However, compulsory acquisition is not the preferred approach of the current landowner and the developer who have entered into an option for lease of the land. The deregistration and exchange application has been made in accordance with the terms of the option for lease.
The Release Land
The Applicants propose the deregistration of two parcels of land within CL 228; 100,695m2 of Walton Common and 464m2 of Tilbury Fort Common (these parcels are shown edged red on the plan appended to this decision). The Ministry of Agriculture, Fisheries and Food Land Classification System 1988 classes the release land as lower quality subgrade 3b. The release land is not subject to any statutory designations for nature conservation.
The Replacement Land
The replacement land comprises 115,779m2 of an agricultural field currently used for the growing of arable crops. The Ministry of Agriculture, Fisheries and Food Land Classification System 1988 classes this land as lower quality subgrade 3b. The replacement land lies immediately to the south west of Parsonage Common and is bounded on the south by an operational railway, on the west by Fort Road and to the north by a drainage ditch and other agricultural land. 
The proposed replacement land is not subject to any form of public access and is not subject to any statutory designations for nature conservation. The proposed replacement land is shown edged light green on the plan appended to this decision.
Representations and objections
Two representations and one objection were made in response to the notice of the application. Representations were received from Natural England and Historic England. The objection was made by the Open Spaces Society.
Natural England (NE) raised concerns regarding the proposal to provide permissive access to the replacement land from Fort Road as opposed to extending the replacement land to the edge of the road. In addition, as the replacement land was currently used for arable production, it was unlikely to be of equal benefit for nature conservation in comparison with the release land. NE acknowledged that over time, the nature conservation value of the replacement land may increase, but only with suitable treatment and ongoing management in accordance with a dedicated site plan.
The Open Spaces Society (‘OSS’) argues that the list of rights holders found in the commons register requires updating to show who currently owns the land to which a right to graze the commons was attached. Although the tabular information provided by the applicant suggests that the land to which the rights were attached no longer forms part of the common, the OSS argue that such lands were never part of the common. Despite the assertions of the applicant that all extant grazing rights were held by them, the OSS argue that the Commons Register demonstrates that other persons also hold rights over the commons. It cannot be assumed that the proposal would be in the interests of those rights holders if their views had not been sought.
If the applicants controlled all the extant grazing rights but do not exercise those rights, the OSS had doubts as to how the owners could be compelled to revert the replacement to grassland from arable. It was considered that this matter should be the subject of a s106 agreement or under s39 of the 2006 Act. 
The OSS notes that no provision was made for access to the replacement land from Fort Road. Access to the replacement land would have to be taken from Parsonage Common. The result would be the substitution of one parcel of inaccessible land with another; the absence of any provision for greater access is not in the interests of the neighbourhood or the public and may not be in the interests of other rights holders. A footbridge should be provided at Fort Road over the drain to provide access to the replacement land for the residents of Tilbury and the replacement land should extend to Fort Road to meet that footbridge.
The OSS submits that the proposal would not secure the registration of land of at least equal benefit, would be contrary to the interests of other rights holders, the public and the neighbourhood and should be refused.  
Assessment
The interests of persons occupying or having rights over the land
The release land is owned by the applicant who I understand has entered into an option to lease the land to Thurrock Power Limited as part of its proposal to construct and develop a new electricity generation plant on the site. I consider the proposal would be in the interests of the owner of the release land.
It is submitted that the owner of Walton Common is also the holder of all extant grazing rights over CL 228. It is submitted that grazing of the common is regulated by the West Tilbury Commons Conservators (WTCC) under the provisions of the 1893 Act and the subsequent Award undertaken by the valuer in 1895. 
The Applicants submit that under the provisions of the Award, the persons by whom, the stock by which and the times at which common rights of pasture could be exercised were identified. These rights were divided into 500 ‘stints’, none of which can be attached to any particular landholding as stinted rights do not transfer with landownership but require acquisition (and payment) each year. It is the Applicants’ case that they have purchased all 500 stints annually for a number of years and intend to continue with this arrangement in future years if possible.
The determination of objections made to the registration of rights made by Commissioner Baden-Fuller in July 1979 apportioned 490 stints over CL228 with all entries in the register (other than entry No1 in favour of the owner of the common) being attached to land. The Applicant says that the entries in the register presented a snapshot of the relevant stint holders under the 1893 Act and Award at the date of registration under the 1965 Act and does not provide an accurate record of grazing rights over the common as these are created annually by the purchase of stints.
In response, the OSS considers that it may be that the owner of the common has acquired some (or all) of the stints since registration under the 1965 Act. However, none of those acquisitions appear to have been recorded in the register. Although the Applicants claim to be the owner of all 500 stints, the register suggests otherwise. The OSS submits that there is no evidence that, for example, the 18.75 stints recorded as being exercisable by the local authority have been severed and assigned to the Applicants. In the absence of evidence of applications having been made to update the register, the OSS takes the view that reliance should be placed on the register and doubt cast over the claim that the owner of the common is also the owner of all 500 stints.
There is clearly a conflict between what is claimed to be the practice of paying annual stint money to purchase a right to graze the common and the attachment of those rights to particular properties as set out in the Register. The Applicants have acknowledged this conflict and has consulted with those named in the register or their successors in title where the named landholding has subsequently been developed; the Applicants state that none of those consulted responded claiming to have rights over the common. 
If the Commons Register is correct in that the rights to graze on the common are attached to land, as a stinted common, this would not prevent the owners of those rights leasing or renting out their stints to others. The practical implication of the proposed deregistration and exchange would be to substitute parts of Walton and Tilbury Fort Commons for a larger area of land over which those holding grazing rights could exercise those rights. The increase in the area of land available for grazing which would arise from the proposal would not appear to be detrimental to the interests of the holders of those rights (should they choose to exercise them) given that the land appears to be of the same agricultural quality and given that the rights extant over the release land would transfer to the replacement land. 
For those who do not exercise their rights, but who lease or rent out their stints via the WTCC, there would appear to be no detrimental impact on their interests, as the current practice would be maintained over the replacement land.
I conclude that the proposed deregistration and exchange would be in the interests of the owner of the release land and that it is unlikely that there would be any adverse impact upon those holders of grazing rights over the common.
The interests of the neighbourhood
1. Defra’s Common Land Consents Policy Guidance indicates that the issues to be considered in this context includes whether the exchange would prevent local people from using the common in the way they are used to, and whether or not there would be an interference with the future use and enjoyment of the common.
The release land is subject to access rights under part 1 of the Countryside and Rights of Way Act 2000 (‘the 2000 Act’). The replacement land will also become subject to those access provisions under the 2000 Act although those access rights will not come into effect until a review of the access map prepared under part 1 of the 2000 Act has taken place. The release land is also subject to the provisions of the 1893 Act for access, the playing of games and reasonable recreation. The release land is also subject to the provisions of s193 of the Law of Property Act 1925 (‘the 1925 Act’) for air and exercise. The right of the public to undertake such activities over the release land would transfer to the replacement land.
The release land is separated from the remainder of the commons by the Tilbury to Southend railway line and is bounded on the south by Tilbury substation, on the north and east by other agricultural land, and on the west by a sewage farm. Access to the common from the railway is via a narrow strip of land known as ‘Walton Wall’. Access to Walton Common is only possible from Parsonage Common which is on the north side of the railway.
The parties submitted that the gates at the railway crossing were locked. However, I found on my site visit that there was a suitable gap between the gate post and adjacent fence for a pedestrian to bypass the gate and, following the ‘stop, look, listen’ protocol, it was possible to cross the railway from Parsonage Common onto Walton Common. 
Access to Parsonage Common was problematic as there is only one access point from Coopers Shaw Road and this was obstructed by a considerable amount of fly-tipped rubbish. I saw few signs on either common to suggest that those resident in the neighbourhood were in the habit of taking air and exercise on either Parsonage or Walton Commons.
The limited evidence of public access to either Parsonage or Walton Commons is likely to be the result of potential users having to walk around 1.6Km from Tilbury to reach the access point onto Parsonage Common. The public may be dissuaded from doing so as Fort Road and Coopers Shaw Road are 60 mph roads which are used extensively by articulated vehicles travelling to and from the industrial sites located on the fringes of Tilbury. However, I found that there was sufficient space on the roadside verges to step off the carriageway as part of my journey to and from Parsonage Common, but I can understand that some users may be dissuaded from doing so by the existing road conditions. 
The replacement land would be immediately adjacent to the south-western part of Parsonage Common and would be readily accessible using the existing agricultural access which links those cultivated fields either side of Parsonage Common. Public access to the replacement land would be from Parsonage Common; whilst users would still be required to undertake a journey along Fort Road and Coopers Shaw Road, access to the replacement land would be marginally easier and safer as the requirement to cross the railway would be removed.
Both OSS and NE draw attention to the south-western boundary of the replacement land terminating approximately 100 metres from Fort Road with no provision being made for access to the replacement land from the west. The provision of access in either the form of a strip of common land from the roadside, or the dedication of a public right of way across that part of the arable field not offered as replacement land would provide access to the replacement land for those in the neighbourhood.
The Applicants have proposed the creation of a permissive means of access to the replacement land from Fort Road via a footbridge. The Applicants have concerns that a permanent means of access would increase the likelihood of fly-tipping along Fort Road and on the replacement land. It is submitted that permissive access would allow for monitoring and assessment of the impact of access from Fort Road, which the Applicants would be willing to retain if there were no demonstrable adverse impacts.
It was noticeable the extent to which fly-tipping had occurred along Fort Road and Coopers Shaw Road; there were quantities of waste and rubbish in the verges and ditches, with a significant quantity of waste tipped at the entrance to Parsonage Common. The concerns which the Applicants express about the likelihood of fly-tipping arising at a new point of access appear to be real rather than imagined. Whilst I consider that a permissive path would provide a convenient means of by which those living in Tilbury could access the replacement land, the permissive nature limits the benefit that would arise to the public as that access could be removed at any time.
Nonetheless, I consider that the exchange would not prevent local people from using the commons as they do now. Although the public would not enjoy a right of access to the replacement land under the 2000 Act prior to a review of the Part 1 access maps being concluded, access for local people would be protected under the provisions within the 1893 and 1925 Acts which would transfer from the release land. There is no evidence before me from which I could conclude that the proposed exchange would interfere with or adversely affect the future use and enjoyment of the common by local people. 
The public interest
The protection of public rights of access
There are no public rights of way which cross either the release or replacement land. The exchange would increase the area of common land and thereby the area of land available for the playing of games under the 1893 Act or for air and exercise under the 1925 Act. I consider that the proposal would not have an adverse effect upon public rights of access or result in a reduction in the stock of land to which the public have access.
Nature conservation and biodiversity
The release and replacement land is not within an area of Special Scientific Interest, a National Nature Reserve, a Special Area of Conservation, a Special Protection Area or a Ramsar site. The main part of the release land comprises semi-improved grassland which appears to be managed by mowing as opposed to being grazed by livestock. The replacement land is currently cultivated to provide an arable crop. The Applicants propose to convert the arable field to semi-improved grassland using a seed mix which contains the grass and flowering plant species in similar proportions to those which have been found on the release land. The Applicants considers that such treatment would result in a like-for-like replacement for the release land. 
NE and the OSS consider that as arable land, the replacement land would offer no biodiversity interest and would only become of ‘equal benefit’ with ongoing site management. NE acknowledges that mitigation works are proposed for the whole of the site subject to the DCO but is of the view that ‘equal benefit’ is only likely to be obtained via a clear set of measures that relate specifically to the replacement land such as would be found in a dedicated site management plan.
The Applicants have not submitted a site management plan for the replacement land. However, Requirement 14 of the DCO as made requires a Landscape and Ecological Management Plan (LEMP) to be approved by the relevant planning authority in consultation with NE. Furthermore, section 3.2.20 of the Applicants’ Common Land Report sets out the works which would be undertaken on the replacement to establish a habitat equivalent to that currently present on the release land. 
I consider that the requirement for the development and approval of a LEMP which would encompass the replacement land would enable the necessary works and future management of the site to be carried out to ensure that there was no adverse impact upon the public’s interest in nature conservation. 
Conservation of the landscape
Historic England raise a number of concerns regarding the impact that the loss of Walton Common would have upon the historic landscape, and the ability of the public to read and interpret that historic landscape. HE notes that Walton Common is one of five interlinked commons on Tilbury Marshes which have survived within the modern landscape. HE argues that such survival elevates their significance in terms of the group value. OSS make similar representations, contending that the commons are as much a part of the landscape heritage as built assets of Tilbury Fort and St James’ Church in West Tilbury.
However, neither the release land nor the replacement land lie within any designated landscape nor do they contain features of landscape interest. The landscape in which Walton and Tilbury Fort Commons are located has been degraded by the industrial development which is found to the south and west. Even when standing within Walton Common and looking north towards the less urbanised area in the vicinity of St James’ and East Tilbury, the pylons which carry electricity from the Tilbury substation remain prominent within the landscape. 
Overall, the proposed exchange would not have, of itself, any adverse impact upon the character of the landscape surrounding the release or replacement land.


Archaeological remains and features of historic interest
There are no listed buildings, scheduled ancient monuments or non-designated nationally important archaeological sites on the release land. HE considers that the relatively undisturbed nature of the common suggests that there may be important paleoenvironmental remains buried within the common. The investigation of such remains may shed light on environmental and landscape change during prehistoric periods, and that a trial trenching investigation on the common should be undertaken to establish their character.
The Applicants submit that the preliminary investigations undertaken as part of the application for the DCO does not suggest that there is likely to be well preserved remains of importance within the common.
It is not possible to assess the importance or otherwise of what lies beneath the surface of Walton Common from the information submitted with the application. The trial trenching of the common suggested by HE is likely to require a section 16 application to deregister the land in order for such works to be undertaken, as their intrusive nature is likely to be inconsistent with the use and enjoyment of the land as common land. 
The proposed exchange would allow such intrusive investigations to be undertaken as part of the proposed development of the land. The DCO provides for such investigations to be carried out in accordance with a written scheme of investigation to ensure that any archaeological remains that may exist are recorded and preserved.
Overall, there is no evidence before me that the exchange will have any adverse effect upon archaeological remains or features of historic interest. 
Conclusions
Collectively, the release land is 101,159m2 whereas the land offered in replacement is 115,779m2. There would therefore be a net increase in common land as a result of the exchange which accords with Government objectives that the stock of common land should not be diminished as a result of deregistration and exchange. The replacement land is not subject to a public right of access and so the proposal would also accord with Government objectives as it would extend the total stock of access land available to the public.
Section 17 (7) (b) (ii) of the 2006 Act provides for the transfer of the section 193 rights of access from the release land to the replacement land on the date on which the Commons Registration Authority amends the register. Section 17 (c) provides for the transfer of rights over the release land granted under any local Act (such as the 1893 Act) to be transferred to the replacement land.
Having regard to these and all other matters raised in the application and in the written representations I conclude that the application should be granted, and an Order of Exchange should be given in respect of the application.
Alan Beckett
Inspector

Order
On behalf of the Secretary of State for Environment, Food and Rural Affairs and pursuant to section 17 (1), (2), (6), (7) (b) (ii), & (c) and (8) of the Commons Act 2006, I HEREBY ORDER the Thurrock Council, as Commons Registration Authority for the area in which the release land and the replacement land are situated:
(a) to remove the release land from its register of common land, by amending register unit CL228 to exclude the release land;
(b) to register the replacement land as common land, by amending the register unit CL228 to include the replacement land;
(c) to register as exercisable over the replacement land (in addition to remaining exercisable over the remainder of the land comprised in register unit CL228) any rights of common which, immediately before the date on which the release land is removed from the register, are registered as exercisable over the release land and the remainder of the land comprised in register unit CL228;
(d) Section 193 of the Law of Property Act 1925 (public right of access for air and exercise) shall apply to the replacement land;
(e) The provisions of the Commons Regulation (West Tilbury) Provisional Order Confirmation Act 1893 shall apply to the replacement land.

First Schedule – the release land

	Colour On Plan
	Description
	Extent

	Edged Red
	Land comprising part of Walton Common, West Tilbury, Thurrock

Land comprising part of Tilbury Fort Common, West Tilbury, Thurrock
	100,695m2


464m2



Second Schedule – the replacement land

	Colour On Plan
	Description
	Extent

	Edged light green
	Land to the south-west of Parsonage Common, West Tilbury, Thurrock
	115,779m2




APPENDIX – Location Plan 
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