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JUDGMENT On remedy and
Preparation time Order

1. The First claimant is awarded the following sums in respect of remedy for
race discrimination:

Type of award Amount Interest Total payable
Injury to feeling £55,000.00 £37,683.29 £92,683.29
Loss of earnings to | £13,736.00 NA £13,736.00
date of remedies

hearing

Aggravated £7000.00 Combined £7000.00
damages interest on past

loss of earning
and aggravated

damages

£7112.73 £7112.73
Future loss of | £2398.00 £2398.00
earnings
Total amount of £122,929.52

award now payable
to the First Claimant




2. A Preparation time order of 25 hours is made in favour of the First claimant
at the rate of £44 per hour. The total sum now payable by the respondent

to the first claimant under the preparation time order is £1,100.00

3. The Second claimant is awarded the following sums in respect of remedy
for race discrimination:

Type of award Amount interest Total
Injury to feeling £55,000.00 £37,683.29 £92683.29
Loss of earnings to | £37,375.00 NA £37,375.00
date of remedies
hearing
Aggravated £7000.00 Interest on | £7000.00
damages Combined loss of
earnings and | £15,221.23
aggravated
damages is
£15,221.23
Future loss of | £3250.00 £3250.00
earnings
Total now payable £155,529.52
to the second
claimant

4. A Preparation Time Order of 25 hours is made in favour of the second
claimant at the rate of £44 per hour. The total sum now payable by the
respondent to the second claimant under the preparation time order is
£1,100.00.

REASONS

1. The substantive hearing of this case took place in September 2023 over

4 weeks.

2. Judgement was delivered to the parties in April 2024, following an
application for reconsideration of one matter by the respondent and an
application for reconsideration of matters by the claimants, the

reconsidered Judgement was provided to the parties in October 2024.
3. Aremedies hearing was subsequently listed and took place over 3 days.

4. In advance of hearing the parties had agreed a remedies bundle of 1200
pages; a bundle of authorities; and a further bundle of 119 pages
containing the claimants schedule of loss the respondents counter

schedule and information in respect of the claimants application for
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preparation time order.

5. In addition, the tribunal received skeleton arguments from the claimants

and on behalf of the respondent.

6. During the course of the hearing the claimants produced an additional
document which was admitted without objection, which both claimants
relied on as explaining the basis on which they had calculated their loss

of earnings.

7. The tribunal heard evidence from Mr Olumade and Miss Akinleye on
their own behalf and heard evidence from Mrs Derby on behalf of the

respondents.

8. The respondents had not initially intended to call any evidence and
applied at this hearing for leave to call Mrs Derby. Her evidence dealt
with a discrete assertion by the claimants, that they had being unable to
apply for a grant to purchase an electric vehicle and that this was as a
result of discrimination. She also addressed some of the steps taken by

the respondent following delivery of the judgement.

9. Although the claimants objected to the admission of the statement and
the evidence, they accepted that they had been provided with a copy of
the witness statement some 4 weeks ago and were able to deal with the
matter at this hearing. The tribunal considered it to be in the interests of
justice and proportionate to admit the witness and granted leave to the
respondents. The witness evidence was relatively short; there was
sufficient time within the timetable and given the level of award being
being claimed by the claimants, it was proportionate for the Respondents

to be able to call evidence on the discrete point.

Injury to feeling

10.There is no dispute by the respondent that each claimant has suffered
significant injury to feeling and no dispute that, given the findings of the
tribunal in this case, and the evidence provided by both claimants to this
tribunal, that the award should be at the top band of the Vento guidelines.

3



11.The current level for the top Vento band is £36,400- £60,700. The
tribunal has discretion as to the point at which damages are awarded.
The respondent suggests a level of £40,000.00 to each claimant is

appropriate.

12.The claimants suggest a higher figure, but also assert that they should

receive an award in respect of each act of discrimination found proven.

The legal principles Relevant to the award of damages in Discrimination
claims
Injury to feeling awards
13.We remind ourselves that our focus must be on the effect of the unlawful
discriminatory treatment on each claimant, not on the gravity of the
discriminatory acts of the respondent (Komeng v Creative Support Ltd
UKEAT 0275/18).

14. Awards should not be too low, as that would diminish the respect for the
policy of the anti discrimination legislation. We remind ourselves that
society has condemned discrimination, and awards must ensure that it
is seen to be wrong. On the other hand they must not be excessive and

must not be seen as the way to untaxed riches.

15.We reminded that over all, the purpose is the complainant is to be put
into the financial position they would have been but for the unlawful
conduct of the employer (Ministry of Defence v Cannock [1994] ICR
918, [1994] IRLR 509, EAT).

16.We bear in mind that the award we make should bear some broad
similarity to the range of awards in personal injury cases and that we
should take into account the value in everyday life of the sum that we

have in mind.

17. We should also bear in mind the need for public respect for the level of
awards made. In respect of this last matter, we consider that we are
taking into account the reasonable minded member of the public who

accepts that proven race discrimination is condemned by society. .


https://plus.lexis.com/uk/analytical-materials-uk/2-general-principles_16?&selectedTocLevelKey=TAATAAGAADAAC&crid=779836c3-729f-4225-a27e-7a32481bb583&rqs=1
https://plus.lexis.com/uk/analytical-materials-uk/2-general-principles_16?&selectedTocLevelKey=TAATAAGAADAAC&crid=779836c3-729f-4225-a27e-7a32481bb583&rqs=1
https://plus.lexis.com/uk/analytical-materials-uk/2-general-principles_16?&selectedTocLevelKey=TAATAAGAADAAC&crid=779836c3-729f-4225-a27e-7a32481bb583&rqs=1

18.Injury to feeling will encompass subjective feelings of upset; frustration

worry; anxiety; mental distress; fear; grief, anguish; humiliation;
unhappiness; stress and depression. ( see for example Vento v The
Chief constable of West Yorkshire Police [2023] IRLR 102.)

19.We also remind ourselves that separate awards for injury to feeling will

not necessarily be made where discrimination has been caused by
different protected characteristics. We acknowledge that for Ms Akinleye
the discrimination we found to be unlawful arose in from broadly the
same set of facts, although it is attributable both the race and sex in

some instances.

20.There is no requirement that the loss suffered be 'reasonably

21.

foreseeable'; compensation can be awarded in respect of all harm that
arises naturally and directly from the act of discrimination, at least in
cases where the discrimination was deliberate and overt (Essa v
Laing [2004] IRLR 313, [2004] ICR 747, CA and Abbey National plc and
Hopkins v Chagger [2009] IRLR 86, [2009] ICR 624, EAT).

The claimants both suggest that they should be awarded a high level
injury to feeling award in respect of each act of discrimination we have

found proven.

22.We do not agree. We acknowledge that there were a number of different

allegations of discrimination that we found proven against the
respondent in each claimant’s case. However, the effect of our findings
is that there was a continuing course of conduct over a number of years,
and in our decision about the correct level of an injury to feeling award
we have looked at the whole pattern of discrimination. We have taken
into account that, were we to consider the proven acts by individuals ,
many of them would , by themselves , attract lower awards, or possibly
mid range Vento awards. It is the fact of the sustained and continuing
nature of the conduct over a number of years, which means that in this
case, the award is properly made within the highest Vento band. (see for
example Al Jumard v Clywd Leisure Ltd and ors [2008] IRLR 345, EAT).


https://plus.lexis.com/uk/analytical-materials-uk/2-general-principles_16?&selectedTocLevelKey=TAATAAGAADAAC&crid=779836c3-729f-4225-a27e-7a32481bb583&rqs=1
https://iclr.co.uk/pubrefLookup/redirectTo?ref=2004+ICR+747
https://plus.lexis.com/uk/analytical-materials-uk/2-general-principles_16?&selectedTocLevelKey=TAATAAGAADAAC&crid=779836c3-729f-4225-a27e-7a32481bb583&rqs=1
https://plus.lexis.com/uk/analytical-materials-uk/2-general-principles_16?&selectedTocLevelKey=TAATAAGAADAAC&crid=779836c3-729f-4225-a27e-7a32481bb583&rqs=1

23.We all agree that it is appropriate to award a global figure in this case for
injury to feeling both in respect of race discrimination and in respect of
sex discrimination.

Mitigation of loss.

24.We have also taken into account that the amount of compensation may

be reduced if the claimant has mitigated their loss, or has failed to take
steps which would have led to a reduction in the loss suffered.
In Citibank NA v Kirk [2022] EAT 103, [2022] IRLR 925 the EAT adopted
in relation to compensation for discrimination the principles set out by
Langstaff P in relation to compensation for unfair dismissal in Lindsey v
Cooper Contracting Ltd UKEAT/0184/15 (22 October 2015, unreported):

(1)  The burden of proof in relation to mitigation is on the wrongdoer.

(2) If evidence as to mitigation is not put before the employment

tribunal by the wrongdoer, it has no obligation to find it.

(3) What has to be proved is that the claimant acted unreasonably;

they do not have to show that what they did was reasonable.

(4) There is a difference between acting reasonably and not acting

unreasonably.

(5) What is reasonable or unreasonable is a matter of fact.

(6) In determining reasonableness the views and wishes of the

claimant should be taken into account as one of the circumstances,

although it is the tribunal's assessment of reasonableness and not the

claimant's that counts.

(7)  The tribunal is not to apply too demanding a standard of the victim;

after all, they are the victim of a wrong. They are not to be put on trial as

if the losses were their fault when the central cause is the act of the

wrongdoer.

(8) The test may be summarised by saying that it is for the wrongdoer

to show that the claimant acted unreasonably in failing to mitigate.

(9) Inacase in which it may be perfectly reasonable for a claimant to

have taken on a better paid job, that fact does not necessarily satisfy the

test. It will be important evidence that may assist the tribunal to conclude

that the employee has acted unreasonably, but it is not in itself sufficient.

Exemplary Damages



25.We have considered the circumstances in which Exemplary damages
may be awarded. These are damages that are aimed at punishing the
wrongdoer rather than compensating the victim. The House of Lords
in Rookes v Barnard and ors 1964 AC 1129, HL, confirmed that
exemplary damages were justified in three categories of case as

follows:

1. Conduct by servants of government that is oppressive, arbitrary or
unconstitutional

2. Conduct of a respondent designed to be self-profiting (for example, not
taking disciplinary action against an alleged discriminator because he
or she is a profitable employee), and

3. Damages specifically authorised by statute (which is not the case as

far as discrimination legislation is concerned).

26.We remind ourselves that aggravated damages are not interchangeable
a with exemplary damages. They can be awarded be awarded in

addition to exemplary damages.

27.In Commissioner of Police v Shaw [2012] ICR 464, the EAT
summarised the three relevant factors as being: the manner in which the
discrimination was committed, the motive of the discriminator and the

discriminator’s subsequent conduct.

28.Awards for aggravated damages, which are not punitive, tend to be
between £5,000 and £10,000, but the dividing line with injury to feelings
is blurred and quite often a tribunal will include the “aggravation” when

deciding upon the injury to feelings award.

Findings of fact

29.In determining the damages in respect of each claimant , we make the

following findings of fact.
30.1In respect of Ms Akinleye
31.We accept her evidence as set out in her witness statement, in the

documents referred to in the bundle, including her medical notes, and
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her oral testimony before the tribunal, that she suffered the following
injury to feeling , which was cumulative over the years the claims

represent:

a. She was offended by being referred to as Olumades wife;

b. that herself belief and confidence were eroded when she was falsely
accused or refusing a wheelchair passenger;

c. that she suffered stress and distress when her vehicle was singled
out for inspection and scrutiny, following the conviction of a fellow
taxi driver Mr Bulpitt;

d. that she found the questioning of her husband by Mr Draper and Mr
Wake in December 2017 to be vitriolic and oppressive, causing hurt,
trauma and emotional distress;

e. that being subjected to an interview under PACE following an issue
with Hampshire County Council, left her feeling traumatised;

f. that she suffered the additional stress of observing impacts upon her
husband's health;

g. that the circumstances led to her and her husband becoming
dependent upon their children's income and the kindness of friends
to assist with holidays;

h. that the unfair investigation of the claimants left her feeling anxious
and fearful for her family's welfare;

i. that the assault; mobbing and subsequent inadequate investigations
impacted her husband Mr Olumade, meaning that she was stressed
to the extent that she could not sleep while he was working and often
felt compelled to call him to check on his safety;

j- We accept her evidence that this left her with anxiety which could be
incapacitating and on occasions has meant that she was unable to
work.

k. We accept the claimant’s evidence of paragraph 19 that the failure
by the respondent in its equality duties not only eroded the trust Miss
Akinleye had, but also led to her working fewer hours for reasons of
safety, which in itself had a knock on effect on their income.

l. We find that the treatment of the claimant being summoned to a
subcommittee, and the inspection of the claimant’s vehicle by Mr
Draper in April 2022 left the claimant weary and fearful and that it left

her unsettled and unable to work ;



m. We accept her evidence in paragraph 23 of her witness statement
that following the incident, whilst refuelling the vehicle her mind
blanked out, she forgot her pin number and was held up at the pump
until Mr Olumade was able to pay. We accept her evidence that the
entire encounter left her feeling distraught and physically ill with
severe headaches and trembling for hours.

n. We find that the failure of the respondent to carry out any
investigation into this incident left the claimant feeling betrayed and
despised by BDBC.

o. We find that the claimant did seek medical help in December 2022 ,
and that as a result she was referred for counselling and therapy
which took many months.

p. We find that at the point she was referred, she told her medical
advisors that she was a self-employed taxi driver with the council and
that feelings of harassment and lack of support had been ongoing for
many years; she reported other taxi drivers and the council reporting
her for things she had not done; she got to the stage where she was
wearing a camera in order to have evidence of accusations so that
she could refute them; she said there was an ongoing process at
work with complaints about the way she had been treated and the
knock on effect had been significant stress and anxiety; she said
sometimes she thought other taxi drivers or passengers were saying
negative things when they were not but that she had insight into this;
that she got jumpy when driving if people talked her she was worried
there might be making complaint; she said she'd withdrawn into
herself, she used to take care of the garden, the allotment and now
she doesn't do it. On examination she was reported to be tearful,
with no signs of an underlying psychotic illness but anxious and
slightly on edge. Her GP referred her to psychological therapies
support service | talk on the 16 November 2022. See pages 163 to
165 remedies bundle.

g. We accept the claimant’s evidence that as a result of her treatment
and the treatment of her husband by BDBC that her and her family
have suffered emotional trauma and reputational harm as well as

suffering financial hardship.

32.For Miss Akinleye, we find that her distress was heightened by observing
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the way that her husband was treated both by other taxi drivers but also
by the response of the respondent Council to complaints her husband
made about his treatment. We have no doubt that Miss Akinleye’s health
was adversely impacted by the way that she was treated by the local
authority but also by the way her husband was treated by the local

authority.

33.We find that Mr Olumade

a. suffered severe stress when baseless allegations were made against
him and when the respondent authority treated him differently when
investigating allegations.

b. We find that the treatment of the claimant following the attack by Mr
Bulpitt, which included different treatment of the claimant in
compliance testing as well as a failure to engage or deal with the
complaints the claimant had raised, left the claimant feeling
humiliated and unsafe

c. We accept his evidence that it was not just that this was a physical
assault but that it shattered his confidence in a system that was
meant to protect him and that he began to dread going to work,
fearing further violence and the indifference of licencing officers.

d. We accept and find that this was particularly difficult for Mr Olumade
because of the fact that he had been able to provide video evidence
of the events.

e. We find that the treatment of the claimant by Mr Draper in the
December 2017 meeting left Mr Olumade feeling powerless and
small and that he felt his livelihood and integrity were questioned
simply because of his race.

f. The claimant has not been challenged, and we find as fact that from
that point he started to suffer sleepless nights and constant anxiety
about taxi licences and higher purchase repayments. The lack of any
investigation by BDBC into complaints of racially motivated conduct
compounded these feelings.

g. We find that the respondent dismissing the claimant’s concerns
about information that showed the BDBC had unlawfully shared the
claimant’s data in immigration checks in previous years, and in
particular the dismissal of those concerns by Mr Draper, further
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compounded the harm.

34.We find that the treatment of the claimants by the respondent have had
an ongoing and significant impact upon both claimants. We accept the
evidence in paragraph 24 Mr Olumade’s statement, that they will avoid
taking fares going outside BDBC and that they no longer accept
telephone bookings for fear that they will be set up or called out on false

bookings.

35.Mr Olumade is asthmatic. We have seen medical evidence that he
reported symptoms of shortness of breath on occasions in 2016 and
2017 and that in 2018 in may he was admitted to hospital as an
emergency because of shortness of breath symptoms on the 17th of
June 2019 his medical notes refer to asthma and the claimant was
provided with and shown how to use an inhaler. Mr Olumade reported at
that point that asthma was sometimes restricting exercise did not lead to
symptoms at night and that he sometimes had symptoms one or two

times a month.

36.We have no doubt that stress which he suffered as a result of the
difficulties he faced at work and the racism to which he was subjected
could and did impact upon him and could and did exacerbate his asthma

on occasions.

37.We also accept the evidence of his wife, which we find unsurprising, that

Mr Olumade became withdrawn, and changed as a person.

38.1n the liability judgement we have set out in great detail our findings of
fact of racism and racist treatment of both claimants by a succession of
officers of the BDBC over a long period of time.

39.We have been referred to the apology issued to the claimants by the
BDBC on 10 March 2025.

40.The apology, which is from the chief executive Russell O'Keefe, begins
, | wish to apologise to you on behalf of the council and secondly | would

like to reiterate the offer made you by our solicitors. It goes on having
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41.

fully considered the decision the council would like to apologise sincerely
for incidents and mistakes that led to your claims and for the distress

that this has caused you.

The letter goes on as a result of the judgement the council has reviewed
working practises with the licencing team, including all policies and
procedures; is reviewing complaints handling across the council to
ensure that all are addressed consistently and effectively; have carried
out specialist training for staff working within regulatory services on
inclusion and will be undertaking a full review of the council's wider
delivery of equality's diversity and inclusion training and guidance to
staff. Additionally we are exploring options to improve the CCTV

coverage of the station area including the rank.

42.In relation to questions the claimant start about individual members of

staff the letter states | cannot comment on these matters are confidential

43.The letter also includes an offer to rebuild a relationship including, if the

claimants agreed, a meeting with the leader of the council, councillor
Paul Harvey, the director of resident services Fiona Derby, and himself.
It says we are happy to have that meeting somewhere other than at the
main civic offices if you would prefer we do recognise however that you
may prefer to wait until after the conclusion of the legal proceedings.
The rest of the letter is concerned with the offer made by the respondent

to the claimants to settle their claim

44.In that apology the BDBC have characterised the judgment of the

tribunal as setting out mistakes having been made. We do not agree with
that characterisation of our judgment of the treatment that these two

people were subjected to.

45.This was a sustained failure by the BDBC at a senior level and by two

specific officers, Mr Draper and Mr Wake to deal with serious and well
founded allegations of race discrimination and race harassment by other
taxi drivers, coupled with sustained racist treatment of both claimants by
council officers. Instead of taking the claimant’s complaints seriously,
BDBC officers constantly dismissed them and sought instead to
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undermine and penalise the two claimants.

46.We have no doubt in concluding that the racist conduct on the part of
particular officers of the BDBC and the collective failure of the BDBC
corporately to deal with these issues, was the cause of significant injury

to feeling, and should attract a high level of injury to feeling award.

47.In reaching this conclusion we have considered whether or not we
should make a separate award for personal injury, and conclude, as
submitted by the respondent counsel, (see findings below) that we do

not have a separate claim before us in respect of personal injury.

48.We do however accept the claimant’s evidence that they each suffered
serious stress and distress as result of the racist acts we have found
proven, and that they consider, not without some justification, that the
deterioration in health was directly because of their treatment. We
cannot find that the stress was the cause of deterioration in health , but
we do find that the impact of stress on them was real, and is a known
factor exacerbating asthma for example, and that Ms Akinleye did
require some medical intervention to assist her with managing her

stress.

49.We consider that the fear that treatment is damaging health was real in
this case, and is part and parcel of the injury to feeling award, and is one
of the factors that we have taken into account when determining the level

of the award.

50.In 2024 when we delivered judgment the Vento range at the top band
was between £35,200.00 and £58,700.00 In 2025 at the point when we
are delivering our remedies judgement the top Vento ranges between
£36,400.00 and £60,700.00

51.We all agree that this discrimination falls within the top range of the
Vento band and we all consider that as the bands themselves can be
said to have a top, a middle and bottom, that this discrimination falls in
the top part of the top band. We conclude that the correct amount ,
taking into account the uplift over two years is an award of £55,000.00
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to each claimant.

52.We award interest on the award to both Miss Akinleye and Mr Olumade.

53.The standard rate upon which interest is awarded on an injury to feeling
award is at the rate of 8% per day from the date of the active
discrimination complained of until the date on which the tribunal

calculates compensation see regulation 6 (1)A IT( IADC) regs 1996.

54 . However, if a tribunal considers that serious injustice would be caused
if interest would be calculated according to those approaches, we can
calculate interest on such different periods as we consider appropriate.
(see regulation 6 subsection 3 and also see Ministry of Defence v
Cannock 1994 IRLR 509). In that case interest was awarded over a

longer period)

55.1n this case we are making a significant and substantial award in respect
of injury to feeling because of the long term and continuous nature of the
discrimination. The first acts of discrimination that we have found to be

proven date from 20009.

56.Whilst those early acts of discrimination in 2009 were serious, their
contribution to the injury to feeling award is, in reality, less significant

than the later acts of discrimination.

57.To award interest at 8% from the start of the period would, we consider,
amount to serious injustice. We conclude that both claimants will be
appropriately compensated by being awarded interest from a date which
is a midpoint between the earliest acts of discrimination and the last acts
of discrimination, until the date of determination at this hearing. In part
this is because the acts of discrimination which the claimants were
aware of prior to the receipt of their subject access request were those
which dated from around 2016.

58.We therefore award interest from the start of 2016 until the date of
today's hearing at the rate of 8%.
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Loss of earnings

59.Both claimants apply for an award in respect of lost earnings. Both have

provided a significant amount of information in various bundles, which
includes a number of tables which they rely upon as explaining the

losses they have suffered.

60.They have produced driver statements setting out taxi journeys made

61

and have provided handwritten records of receipts from taxi journeys

over several years.

.We have been provided with companies information about two taxi firms

with whom the respondents compare themselves, Oakview Cars
Limited and Mee Day Taxis. The documentation submitted in support of
the claimants schedules of loss run to 1263 pages across 2 lever arch
folders. In addition to the documents produced as part of the schedule
of loss themselves we had separate documentation in respect of the
preparation time order application and a further folder of documents with

the witness statements and schedules of loss themselves.

62.Both claimants gave evidence to the tribunal and provided a witness

statement in advance. In those statements they made reference to
various documentation stating that it sets out the losses they have each
suffered, and the impact on their earning power, as a result of

discrimination.

63.However neither claimant sets out in their withess statement the basis

on which they are claiming loss of earnings, they make no specific
reference by numbered pages or by class of documents or category, to
any of the documentation that might be relevant, and do not explain how

they have reached the figures included within their schedule of loss.

64.Ms Akinleye claims loss of earning up until 2024 of £234,222.42.

65.Mr Olumade claims loss of earnings up until 2024 of £319,174.35.

66. The claimants make a joint claim for projected future losses from 2025

until 2037 of £2,768,752.35.
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67.We understood the documentation to be a projection of what each

claimant considered they might have been able to earn, but for the

discrimination.

68.We agree that this is an acceptable approach, but it is dependent upon

the Claimants being able to show a valid basis for their assumptions

about what their earnings would have been absent discrimination.

69.This in turn is dependant to some extent, on then being able to show

how the discrimination we have found proven, impacted on their earning
ability. For the claimants, one of the issues, is that they each made
allegations of race discrimination about a number of other taxi drivers.
Whilst the tribunal was able to make some findings of fact about the
treatment of the claimant by those drivers, the tribunal determined that
we had no jurisdiction to determine remedy in respect of the actions of

other drivers, for the reasons set out in the judgement.

70.1t is therefore necessary when assessing loss of earnings, to bear in

71

mind that we can only consider losses which are attributable to the
discrimination by the respondent corporately or by the individual named
respondents who we have found to have committed acts of

discrimination.

.We agree with Mr Cheatham KC, representing the respondents, that

within their evidence in chief neither claimant provides any real
explanation of the arithmetic calculations that they carried out to reach

the figures they rely upon.

72.Mr Olumade explained when giving evidence, and when ask dot explain

by the Judge, that he had reached the figures in his spreadsheet by the
use of a median projected increase in income each year. He said that
the claimants had looked at years when there had been no
discrimination, and taken the percentage figure of growth in those as a

basis to project future growth.

73.We have therefore considered the evidence which the claimants have
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referred us to, which they say support a finding that such a level of

growth as likely.

74.We have considered the table provided by the claimants which is based

upon their reported profit for tax purposes from 2012 until 2024

75.We accept the respondent’s criticism of the figures, that there is only one
tax return provided, and that is for the year 2016, but the respondent

does not challenge these figures.

76.We find this fact that these are true figures of the reported profit for each

appropriate year in respect of the claimants’ taxi driving business.

77.0ur findings of fact in our liability judgement, are of specific acts of race
discrimination impacting both claimants from about 2016-7. Whilst we
found acts of discrimination by members of staff before that, the
claimants were not aware of the details, although they may have had
some suspicion until they received disclosure of data following a subject

access request in 2018.

78.None of our findings of fact from the liability hearing and none of the
evidence presented to us today supports a finding of fact that the
discrimination which we have found proven impacted on the earnings of

either claimant prior to 2017.

79.We have made findings of fact about the impact that discrimination had
upon the claimants and in particular on their feelings about working on

the taxi rank and their concerns about doing so.

80.Taking into account all findings of fact the liability hearing and bearing in
mind the evidence given by the claimants to us today, we find that from
2017, until the hearing of this case, that both claimants did reduce the
number of hours which they worked as taxi drivers and that the reduction

in the hours worked was as a direct result of discrimination.

81.What we do not have before us is any evidence in a statement or in
another breakdown from either claimant, about statement from either of
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the claimants about how many days or how many hours fewer they think
they worked, because of the discrimination they suffered, than they

would ordinarily have worked had there been no discrimination.

82. We are aware and do find that they did not attend at the rank as often
as they would have wanted to, and that part of their reason for not
attending at the taxi rank was the racist and aggressive behaviour of
other taxi drivers. This of course, whilst abhorrent behaviour, is not
behaviour which the tribunal had any jurisdiction to rule upon and
therefore we can make no award for any reluctance to work arising from
that in itself. What we can do, is consider making awards for the
discriminatory acts of the local authority, being the failure of the local
authority to deal with the claimants complaints about racist behaviour

that he suffered at the hands of other drivers.

83.0n the second day of hearing Miss Akinleye gave evidence and was
given permission, without objection from the Respondent, to refer to and

rely upon a document she and Mr Olumade had produced overnight.

84.In particular she accepted that in order to reach the figures that they
were asking for, an uplift or increase of earnings of 19.2% had been

applied year on year.

85.She suggested that this was a reasonable expectation and that but for
the treatment they had received from the respondent this is what they

would have expected.

86.We accept that this may have been a hope or expectation for a business,
but it is not supported by the evidence we have before us. We have no
evidence that, just because there had been growth at that rate when the
couple started their taxi business, that there would have continued to be
the same level of growth year on year, or that it would be reasonable to

expect it.

87.We have no evidence to support the claimant’s assertion that it would
have done.
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88.We accept as an industrial jury, that constant racist behaviour of other
taxi drivers, undermining the claimants, making complaints about them
and harassing them at the rank, would impact the claimants, and may
well reduce the amount of work they wanted to do, or their opportunities
for other types of work. We also accept about the treatment of the
claimants complaints by BDBC officers impacted on their confidence in

doing certain types of work and consumed a great deal of their time.

89.If the behaviour of the respondent which we have found discriminatory
had an impact on the claimant’s ability to earn, they must explain what
that impact was, and hey It is not enough to say, as they do, we were
earning this amount before the discrimination , we expected our
business to grow, it did not do so, and therefore it must be the result of

the discrimination you have found proven.

90.Even were we to accept the claimants submissions and evidence as to
the level of growth they may have expected in their business , we have
no evidence that can assist us in assessing the impact of any of the
discriminatory treatment we have found proven. In effect the claimant’s
assertion is that they expected their business to grow year on year by
19.2%; it did not grow by that amount; they suffered racism and therefore
the racism must be the cause of them not growing their business. We do
not accept this as a valid proposition. We simply do not have sufficient
information to draw the conclusions which the respondent which the

claimant urges upon us

91.However the information provided by the claimants does provide a basis

4 making findings of fact about differences in earnings year on year.
92.We have considered the reduction in profit year on year as recorded in

the table of profits for both claimants from 2016 to 2024. This is at page

four of the schedule of loss and preparation time short bundle.
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93.We recognise that in this case calculation of loss of earnings is not an
easily quantifiable figure and that there is an element of estimation within
our calculation. We remind ourselves that in calculating the amount to
be awarded for discrimination, the amount that we can award as
compensation corresponds to the amount which could be awarded by
the county court. (see paragraph 124 Equality Act 2010 and paragraph
119 Equalities Act 2010.)

94.This in turn means that the court has power to award any remedy that
could be granted by the High Court for proceedings in tort on judicial

review and has power to award compensation for injured feelings

95.We make the following findings of fact relevant to calculation of loss of

earnings.

96.We find that from in the years 2013, 2014, 2015 and 2016 Mr Olumade
earned an average of £11,681. We reached this figure by adding up the

four amounts recorded as profit in those years and dividing by 4.

97.We find that in the years 20/17/18 and 19, and the years 2223 and 24

he earned an average of £4988.

98.We are discounting the years 2020 and 2021 because those were the
years primarily affected by the COVID pandemic. We find that all taxi
drivers were adversely affected and that the income in those years is an
anomaly and not helpful in considering what might have happened in

other years.

99.This means that over the six years following the start of the
discriminatory course of conduct about which we have made findings,
Mr Olumade earned, on average, £6,500 per annum less than in

previous years.
100. Had the claimant’s income remained similar to his average income
in preceding years, the claimant might have expected to have earned an

additional £39,000.00 during that period of time.
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101. We accept that it is his opinion that his income would have increased
year on year, but we find , from the evidence he has presented including
that of two other local taxi firm with which he compares his work, ABC
Transport and Oak View, that this is not proved on balance of

probabilities.

102. In particular we find that the income for both the claimants and both
of the two taxi firms, reduced by significant amounts between 2023 and
2024. This could be due to a range of factors, but we find that the move
towards electric vehicles and the aging demographic of drivers, as is set
out in the Respondent’s report regarding the provision of grants for EV

taxis, were both factors in the income levels earned.

103. We have considered therefore whether the claimants have proven
any loss, how much that loss is, and how likely it is that any of the
reduction in income relied on by the claimants arises from or is
attributable to the discrimination that Mr Olumarde or Miss Akinleye

suffered.

104. We have taken into account that during the relevant period of time
both claimants spent a great deal of time working to prepare this case,
and that inevitably had some impact on the availability of both claimants
to be working. However, we also find that We also take into account
the evidence we have heard that both claimant’s have, in the latter years
carried out additional study and have obtained law degrees. This may
explain the lower income, but both are choices made by the claimants.
The claimants chose to represent themselves, and we have made an

award in respect of preparation time below.

105. We do accept the evidence of both claimants that the racism that we
have found was part of the reason why they did less work at the rank. In
Mr Olumarde’s case, his ability to work, whether through avoidance of
the taxi rank; inability to work or curtailment of the types of work he felt
safe to carry out, arose from discrimination in part and has impacted his
earnings. On the basis of our findings, we conclude that half of the loss
of earnings we have found, was, on balance of probabilities, attributable
to the discrimination we have found proven.
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106. We have considered the figures we have and estimate that an
average taxi journey of a short nature would be £10 to £12 ,which, on
our figures would mean Mr Olumarde had lost about 2000 journeys, or
about 6 fares a week. We find that whist this is an estimate, it is one

which flows from the figures we have found.

107. We find that the annual loss for Mr Olumade is £3250.00. We
conclude that these losses continued up until the hearing and award

11.5 years of lost earnings. Therefore, the loss over 11.5 years is
£37,375.00

108. Therefore, we conclude that the correct award is of total lost profit of
£19,500 over the 6 years.

109. Carrying out the same calculation for Ms Akinleye, we find that
between 2013 and 2016 her average earning per annum was £9988;
that following 2016 and excluding 2020 and 2021 for the effects of
COVID the average earnings were £3799; meaning that across the six
years there was an average loss of £2389 pa (the difference between

the two) , or a total loss across 6 years of £14,334.

110. We consider it appropriate to award half that loss as lost earnings,
flowing from avoidance of the rank, lost days due to stress, or reduced
fares due to avoiding certain types of work because of reasons linked

directly to the racist behaviour we have found proven.

111. An example relevant to both cases, is the avoidance of the rank for
fear of being complained of or attacked and then having no recourse,
fear of being picked on for inspections by officers, or BDBC officers

refusing to investigate any issues they raised.

112. We therefore award Ms Akinleye the sum of £7,167.00 as lost
earnings up until the end of 2019. This is an amount of £1194.50 per

annum.

113. We award that loss continuing until the date of this hearing . That is
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a period of 11 % years. This amounts to £13,736.75.

114. We recognise that this is very far from the amounts that the claimants
have each claimed. We have reminded ourselves that it is for the

claimants to prove their losses.

115. We have taken into account the real difficulty that they both face in
this case, because the losses of a self-employed taxi driver over many
years are always going to involve an amount of speculation and guess

work.

116. Inthis case, we do not accept the figures put forward by Mr Olumade
can be valid starting point for calculation , because they do not have any
basis in any facts we can find. We do not criticise the claimants , but do
not accept the premise that they would have grown their business as

they suggest absent discrimination the BDBC.

117. They would still have faced the discrimination by other drivers. Even
if BDBC had acted as they should have done to deal with that racism,
we have no evidence to assess the increase in the number of fares that
may have allowed. Even without the unpleasant investigations into
conduct, it seems likely that the contract with the school would have

been lost, for example.

118. Whilst we do not doubt that both claimants would have worked hard
to grow their business, we do not have the evidence and therefore
cannot make finding of fact to be able to draw the conclusions they urge

upon us.

119. We conclude as we do, because we conclude that the figures we do
find, represent a reasonable attempt to calculate loss of earnings
attributable to the discrimination .

Interest on loss of earnings (Past and aggravated)

120. We have taken the mid point between 2016 and the date of todays
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hearing, based on 1565 days. We use this point for calculating interest,

for same reasons as set out above.

Future loss of earnings

121. In respect of future loss of earnings, we find that but there will be

some a continuing loss, at a similar annual rate.

122. We find that the claimants did take steps and have continued to take
steps to try to mitigate their losses. They are now and have been at
points in the past in receipt of Universal Credit and that with that comes
an obligation to continue to seek work. We find that the claimants have
both undertaken additional study and we also find that they have spent

a great deal of time focusing on this particular claim.

123. Nonetheless we accept their evidence that they have continued to
suffer loss because of the effects of ongoing discrimination, and we
consider that the respondent’s suggestion that they have not mitigated
any losses is not sustainable on the evidence before us, and we reject
it.

124. We therefore award lost earnings to Ms Akinleye for a further period
of 2 years from the date of the liability hearing of , £2389.00 .

125. We award future loss of earnings to Mr Olumade for the same period,
of £6500.00

Aggravated Damages

126. We find as fact that the respondent has taken no action whatsoever
under its own internal employment policies in respect of either Mr Draper
or Mr Wake despite the tribunal having made findings both individuals
liable for acts of race discrimination. Mr Draper in particular was the
senior officer during many of the events described by the claimants and
in respect of which the tribunal made findings of discrimination .
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127. Mrs Derby, who took up a post with the respondent sometime in

October 2024 came to the tribunal to give evidence.

128. She told us and we accept that it had been decided by senior
management that no action would be taken against either Mr Draper or
Mr Wake under the council's own disciplinary policies. She accepts that
both the disciplinary policy identifies race discrimination as an act of
gross misconduct for which disciplinary action would usually be

appropriate.

129. She also accepts and we find that the BDBC's own equality and
diversity policy suggests that action will be taken to address acts of race

discrimination, or any other form of discrimination.

130. She confirmed that the council has taken action in that they instituted

3 hours of mandatory training for all staff on conscious inclusion.

131. Further she told us that the respondent has reviewed the processes
within the licencing department and that there is an intention to put in

place further CCTV at the taxi rank in the near future.

132. The respondent has also issued an apology. We have been referred
to it and agree with the claimants, as Miss Derby was obliged to also
agree, that the apology does not mention race discrimination at all, but
refers simply to mistakes made. This is not an apology for years of

discriminatory conduct on grounds of race by officers of the council.

133. Further the statement made in the press by the council does not

acknowledge the findings of serious race discrimination.

134. We accept the claimant’s evidence and the evidence in the bundle
that the claimants were distressed to see comments made by members
of the public in response to the article in The Gazette. The comments
were negative about both claimants and the claimants considered, fairly
in our view, that the manner in which the respondent had written about
this issue may have encouraged the negative and unpleasant

comments.
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135. We remind ourselves of the guidance from Court of Appeal
in Alexander v Home Office 1988 ICR 685, CA, that aggravated
damages can be awarded in a discrimination case where the defendants
have behaved ‘in a high-handed, malicious, insulting or oppressive
manner in committing the act of discrimination’. That guidance has been
expanded on by Mr Justice Underhill, then President of the EAT,
in Commissioner of Police of the Metropolis v Shaw 2012 ICR 464, EAT,
There he identified three broad categories of case where aggravated
damages might be appropriate:

a. where the manner in which the wrong was committed was
particularly upsetting. This is what the Court of Appeal in Alexander
meant when referring to acts done in a ‘high-handed, malicious,
insulting or oppressive manner’

b. where there was a discriminatory motive — i.e. the conduct was
evidently based on prejudice or animosity, or was spiteful, vindictive
or intended to wound. Where such motive is evident, the
discrimination will be likely to cause more distress than the same acts
would cause if done inadvertently; for example, through ignorance or
insensitivity. However, this will only be the case if the claimant was
aware of the motive in question — an unknown motive could not
cause aggravation of the injury to feelings, and

c. where subsequent conduct adds to the injury — for example, where
the employer conducts tribunal proceedings in an unnecessarily
offensive manner, or ‘rubs salt in the wound’ by plainly showing that

it does not take the claimant’s complaint of discrimination seriously.

136. We have taken into account the facts of the judgment in Driscoll v
News Group Newspapers ET Case No.3202077/07 And in British
Telecommunications plc v Reid 2004 IRLR 327, CA. In the first
case the employment tribunal found that a number of individuals at the
top level of management at the News of the World had behaved in a
bullying manner towards D over a long period of time, and there were
acts of disability harassment. All of this amounted to high-handed and
oppressive behaviour, justifying an aggravated damages award of
£10,000, in addition to an award for injury to feelings of £25,000. the
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Court of Appeal confirmed that an employment tribunal had been
entitled to treat the promotion of an employee, E, whom the claimant
had accused of race discrimination, as high-handed conduct by the
employer. The tribunal took into account the fact that E had gone
unpunished and had remained in his job, and the Court found it

‘striking’ that E had been promoted, given the circumstances.

137. The facts of Commissioner of Police of the Metropolis v
Shaw (above), in which Underhill P set out categories of different
aggravated behaviour, provide an example of aggravating conduct in
the manner in which the wrong was committed. The claimant in that
case reported dishonest conduct by a colleague and, as a result, was
suspended on unfounded disciplinary charges, which were collusively
supported by a more senior officer. The employment tribunal found that
the instigation of those disciplinary proceedings was an unlawful act,
being a detriment to which the claimant was subjected for having made
a protected disclosure. It awarded £17,000 for injury to feelings and
£20,000 aggravated damages. The EAT allowed an appeal against
that award but agreed that there were aggravating factors and so
substituted a total award of £30,000 for injury to feelings including
aggravated damages. One of the aggravating features it thought
relevant was that the very officer about whom the claimant had made
the protected disclosure escorted him from the building when the
disciplinary proceedings were brought against him. It also had regard
to the absence of any subsequent apology or of any action against the

colleague or the senior officer who had supported him.

138. We have reviewed our judgment, and we remind ourselves however
to focus on the way the discriminatory acts we have found were carried

out, or on the way that proceedings have been conducted.

139. Both claimants have set out in their schedule of loss significant
details of the impact of actions of the respondent on them. They have
described hurt feelings being undermined and overlooked and incidents
eroding faith in an unbiased process Mr Ali Mahdi refers to the use of
the pace interviews in March 2018 for example and the difference in his

treatment compared to that of other white drivers leading him to
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conclude that he had been unfairly targeted due to race. He says but the
experiences left him with a diminished sense of dignity and a profound
erosion of trust in institutions meant to uphold fairness he described the
biassed actions of the council was inflicting significant emotional harm

on him and his family.

140. We take account of what has been said within the schedule of loss
and the award we have made in respect of injury to feelings is reflective
of the seriousness with which we view the respondent counsels
treatment of both claimants. Whilst we don't agree with the claimants
that each individual act of discrimination should attract an individual and
separate award for injury to feeling we do accept that the course of
conduct over a long period of time has had a hugely detrimental impact

on both the claimants.

141. However when considering aggravated damages, we are looking at

a specific type of behaviour.

142. In this case we must consider whether the manner in which Mr
Draper in particular conducted proceedings was high handed, rather
than whether the acts of discrimination which we have found proven

caused the claimants distress.

143. We have made findings about his actions when the ET claim first
came to the attention of Mr Draper. Instead of passing this to the legal
department or HR, as he knew he should have done, he responded in
person to the ET, stating that the Claimants had no grounds on which
to bring a claim. He failed to follow the BDBC’s own procedure, and his
response caused delay and further distress to the claimants. We found
as fact that he must have known that the claimants, as taxi drivers, did
have the right to bring a claim of discrimination to the tribunal, and that
he knew that he should not have personally responded to a claim to the
ET.

144. Second , we found that there had been a bizarre redaction of a
documents, in that there had been a redaction of a comments section

in which nothing had been written.
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145. Whilst we did not find as fact that this was Mr Draper, we did find that
it was member of the Respondent staff, and that it was done to conceal
from both the Claimants, but also the ET, the fact that nothing had been
written. We remind ourselves that this was concerning a serious
complaint made by Mr Olumade that he had been threatened with
violence at the taxi rank, and that this was a racist attack, and that there
was video evidence which Mr Wake accepted he had seen and heard.
The lack of any action by BDBC to try to address such an action by
someone in their employ, was extraordinary, and a stark contrast to the
way that some complaints were investigated by BDBC when the subject

of them was Mr Olumade or Miss Akinleye.

146. Further we have reminded ourselves of our findings of fact about Mr
Drapers behaviour toward the claimant Ms Akinleye, in inspecting her
vehicle, and in particular, that we made findings about the his behaviour
to her, and his reasons for the behaviour. We have reminded ourselves
of our findings regarding Mr Draper’s behaviour and actions following
the Mr Olumade declining to speak to him, in pushing for action against
Mr Olumade, , and suggesting that he, Mr Draper, had been the victim
of race discrimination. We conclude that all of these are instances of

high-handed behaviour.

147. Further, there are aggravating factors, in the respondents complete
failure to take any action at all against the perpetrators. On their own
evidence the decision not to take any disciplinary action against either
Mr Wake or Mr Draper, and therefore not to deal with acts of race
discrimination committed by Mr Draper by way of disciplinary
investigation, let alone a sanction was made at highest level. He was the
senior officer in licencing whilst many of these events took place, yet
there has been no action or sanction against him at all. The council have
declined to engage with the serious findings of the employment tribunal
other than by imposing 3 hours of equality training on all officers. This
refusal to acknowledge any wrongdoing or any validity in many of the
grievances raised by the claimants over many years is shocking to the

tribunal.
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148. We have no hesitation in accepting both the claimants evidence that,
after so many years of trying to get recognition of their complaints that
this lack of any recognition, and lack of any real action to address any of
the matters found proven by the Tribunal , aggravated the hurt and upset

experienced by both claimants.

149. In considering whether it is appropriate to make an award for
aggravated damages we have also taken into account the apology that

was provided.

150. We all agree that the apology is the minimum and given the
seriousness of the findings we made is inappropriate,. It fails to make any
reference at all to the fact that the tribunal made findings of significant and
long term race discrimination against two of its licenced drivers, by a number
of officers of the council, over a number of years. There is no apology or
recognition by the BDBC that this was anything other than a mistake. We
do not accept that that is a fair characterisation of the majority of the issues

found proven, or of the judgement of this employment tribunal overall.

151. It is also notable that Mr Draper himself has not apologised to the

claimants, following the judgment.

152. Public bodies, and licensing authorities have particular obligations
not just to the public they serve, but also to the customers of the taxis
they license. Those duties include ensuring that those who provide
services are not carrying out their duties in a racist manner, and that they

take action when some officers are found to have done so

153. Taking into account our findings about the high-handed nature of
some of the acts of discrimination, coupled with the subsequent conduct
of and lack of action by BDBC, who are corporately liable for that
discrimination, we conclude that this is a case where an award for

aggravated damages should be made.

154. We award each claimant the sum of £7,000 each for aggravated
damages.
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155. Other heads of claim
Personal Injury and Health Injury

156. This is not a claim where there is a separate personal injury claim,
so we cannot award compensation for “Physical Injury and Health
Injury”. A personal injury claim could have been brought as part of a
claim for discrimination but would need cogent supporting medical

evidence.

157. We agree with Respondent Counsel, that the Claimants have not
provided evidence which would support an award in respect of personal

injury in any event.

158. The evidence provided within the bundle under the heading “Medical
— OA” and “Medical — AO” at pages 160-179 of Claimants’ bundle, does
not include medical reports addressing the cause of the Claimants’
medical conditions, for example. Mr Olumade refers in one paragraph
of his witness statement to his medical issues, and whilst we accept that
he has had health problems, we have no evidence from him which could
enable us to determine what the cause of any ill health was, and in
particular, whether any discrimination we have found caused or

contributed to the iliness, or made it worse for example.

159. We agree with the Respondent counsel that the Tribunal does not
have jurisdiction to award compensation for “Unlawful Interference with

M

Business”,

Unfair Competition”, “Loss of Chance” and Loss of Goodwill”
[pp. 8-9 & 13-14 of Schedule of Loss bundle]. We therefore make no

award in respect of those matters.

160. There is a claim for “Stigma Damage” arising from taking the First
Respondent to the tribunal. While such a loss is recoverable in principle,
in Abbey National plc v Chagger [2010] ICR 397, the Court of Appeal
stated that it would be wrong for a tribunal to infer that an employee will
suffer widespread stigma purely from his or her assertion to that effect
or from suspicions that this might be so. In other words, there needs to

be cogent evidence. The respondent assert that there is none before the
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tribunal.

161. In huh witness statement to the tribunal in support of remedy miss
Akinleye sets out a number of the incidents over the years which she
says amounted to baseless allegations of rudeness; different treatment
and vitriolic and oppressive behaviour by council officers. She refers to
Mr draper's interference with false inspections of her vehicle leaving her

two unsettled to work and leading to the loss of taxi fares.

162. Mr Olumade also refers to Mr draper's aggressive interrogation in
2017 the interference with Hampshire County Council contracts by Mr
wake the threat of formal action without any evidence, and the loss of

business opportunities.

163. These are all factors which we have taken into account when
considering the award of injury to feeling and the level of the appropriate

award.

164. With regards to stigma Mr Olumade says that he is stigmatised
because he must disclose licence issues to neighbouring councils and
that press coverage of the ET judgement has damaged his reputation.
Whilst we find that there has been some unpleasant commentary on line,
following reporting of the judgement, and respect of the outcome of this
claim, we have not seen the details. In the schedule of loss the claim the
stigma damages states that there is an inability to move to any other
councils outside Basingstoke and Deane borough council in Hart district
saying taking BDBC to ET have hindered our ability to move to

neighbouring councils as a new Hackney carriage driver to start afresh.

165. We have no evidence from either claimant of attempts to gain
licences from other councils which have been affected or prevented and

no mention of this is made in the evidence in chief of either claimant.

166. Whilst we do not underestimate the hurt and suffering of both
claimants experienced as a result of the matters that they complained
about and the need to bring the claim to the employment tribunal, we all
agree that the awards we have made in respect of injury to feeling and
aggravated damages properly address the hurt and suffering.
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167. We do not find that there is any additional stigma in respect of which

it would be appropriate for us to award damages and we do not do so.

168. The claimants claim for the expenses incurred by attending
investigations. In his schedule of loss Miss Akinleye claims a figure of

£5329.00 in respect of attendance at BDBC investigations and hearings.

169. Mr Olumade claims a figure of £56541.00. for attendance at hearings.

170. Neither claimant have addressed this at all in their witness
statements and we have not been referred to any breakdown or

explanation of how this figure is calculated.

171. Whilst the tribunal has the power to award damages for anything
which flows from acts of discrimination we remind ourselves that it is for
the claimant to satisfy us that a figure claimed does in fact flow from
discrimination, and not merely assert that it does. This requires some
explanation of figures claimed and some explanation as to why
attendance at an investigation was caused by an act of discrimination

found by the employment tribunal.

172. Inthe absence of such evidence we have not been able to make any
relevant findings of fact and do not therefore award any figure in respect
of this head of loss.

Preparation time order

173. We turn to the question of a preparation time order.

174. The claimants each claim for all their costs, from the point they
decided to issue proceedings up to and including todays hearing . Both
claimants have self-represented throughout, and therefore make a claim

for a preparation time order.

175. The respondent resists the application.

176. We remind ourselves that can make a preparation time order on the

same basis as we can make a costs order, and further remind ourselves
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that the ET remains a cost free jurisdiction ,with each party bearing their

own costs, unless one of the exceptions set out in the rules applies.

177. The grounds for making a Preparation Time Order (“PTO”) under
Rule 74 of the 2024 Tribunal Rules are identical to the grounds for
making a general costs order against a party. Therefore, before making
any order, the tribunal has to be satisfied that one or more of the

following grounds have been established:

(a) a party (or that party’s representative) has acted vexatiously, abusively,
disruptively or otherwise unreasonably in either the bringing of the
proceedings, or part of it, or the way that the proceedings, or part of it, have
been conducted,

(b) any claim, response or reply had no reasonable prospect of success, or
(c) a hearing has been postponed or adjourned on the application of a party

made less than 7 days before the date on which that hearing begins.

178. As to the amount of a preparation order (Rue 77):

(1) The Tribunal must decide the number of hours in respect of which a
preparation time order should be made, on the basis of—

(a) information provided by the receiving party on the preparation time
spent, and

(b) the Tribunal’s own assessment of what it considers to be a reasonable
and proportionate amount of time to spend on such preparatory work, with
reference to such matters as the complexity of the proceedings, the number
of witnesses and documentation required.

(2) The hourly rate is £44 and increases on 6 April each year by £1.

(3) The amount of a preparation time order must be calculated by multiplying
the number of hours assessed under paragraph (1) by the rate under
paragraph (2) which is applicable to the year beginning 6 April in which the

preparation time was spent.
179. “Preparation time” means: ‘time spent by the receiving party
(including by any of the receiving party’s employees or advisers) in

working on the case, except for time spent at the final hearing” (Rule 72).
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180. It remains the case that costs orders are exceptional in the
employment tribunal; We accept the respondents submissions that in
2023-24, they were awarded in just 192 cases, which was therefore
significantly fewer than 1% of cases . This reflects the guidance from
the Court of Appeal that such orders remain exceptional and that they
are compensatory, not punitive (Gee v Shell UK Ltd [2003] IRLR 82).

This does not mean awards should not be made at all.

181. The first stage is therefore to identify whether or not we have made
any findings of fact of unreasonable conduct by the respondent, or their
representatives, either in bringing the proceedings ( In this case by
defending the proceedings ) or in the way that the proceedings have

been conducted.

182. We have also considered whether this is case where it could be said

that there were no reasonable prospects of the response succeeding.

183. Dealing with the second point first. We all agree that whilst there were
no doubt opportunities for the respondent to take a different approach to
this case, the claims made by the claimants were not altogether clear
and required a significant amount of case management. This is not a
criticism of the claimants, but itis a recognition that what may seem very
clear to the claimants at the outset was not clear either to the
respondents or to the employment tribunal judges who dealt with this at

an earlier stage.

184. Once the issues had been identified following, a number of case
management hearings, it is certainly arguable that the respondent must

have had a much better idea of the relative merits of the case.

185. However despite the findings that we have made, having had the
benefit of a lengthy hearing with cross examination of a significant
number of witnesses and close analysis of a lengthy bundle of
documents, it is not possible to say that any of the allegations the

claimants made had no reasonable prospects of succeeding.

186. Had the respondents carried out proper investigation of many of the
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claimants later complaints, it seems to us that they must have
considered the possibility that the claimants would succeed in respect of
at least some of their claims, but this is not the same as saying that, at
the outset, the claims had no reasonable prospect of succeeding. This
was case where the claimants relied on hypothetical comparators and
where the tribunal reached many of its conclusions by the drawing of

inferences and the application of a shifting burden of proof.

187. We have therefore considered whether or not a party or parties
representative have acted vexatiously, abusively, disruptively or
otherwise unreasonably in the bringing of the proceedings or the way

the proceedings or part of it have been conducted.

188. We do not consider that any of the submissions made by the
claimants point towards vexatious; abusive or disruptive behaviour by

the respondent’s representatives.

189. The respondents were entirely justified in instructing solicitors to act
for them and whilst the claimants are right that there may not have been
attempts to settle the claim, there is nothing specific that they point to
about the way the defence of the claim was managed which can support

any such finding.

190. We have therefore considered whether the respondent either
corporately or any of the named individuals acted unreasonably in the

way that the proceedings or part of it have been conducted.

191. We refer back to the findings of fact we made and in particular the

findings of fact we made about the behaviour of Mr Draper.

192. We find that he did act unreasonably in the way that he conducted
these proceedings firstly by his response to the initial claim brought by
the claimants. We have made a finding to this effect which is set out at

in the employment tribunal judgement.

193. We refer to paragraphs 252 to 254 of our judgement in respect of the
redaction of documents and further the findings set out at paragraphs
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554 to 556 in respect of a specific document and the redaction of it.

194. We reject the submission of the respondent that the claimant would
not have known that the claimants had rights under the Equality Act 2010
and this was not the finding that we made. Our finding has not been

appealed.

195. We also consider that there was unreasonableness by the
respondents in the redaction of a number of documents, and we have
made specific comment in respect of one document. However, the
redaction of documents was an issue in respect of numerous documents
and, as we have observed, it caused the claimants further difficulty in
identifying individuals who had complained about them. Unredacted

documents were provided to the tribunal, but not until the hearing itself.

196. We bear in mind that we cannot award of preparation time order for
time spent at the final hearing, but we can take into account that the
claimants made a number of applications in advance of hearing for
unredacted documents, and that the provision of the unredacted
documents during the course of the final hearing required them to spend

additional hours of preparation.

197. In any event, our finding was that the redaction of the documents in
many instances was wholly unnecessary. We consider that this was
supported by the limited rule 50 order made in respect of privacy of
individuals in relation to those documents , which has not been

appealed, following an application by the respondents.

198. We have also considered findings we have made about the
truthfulness of some witnesses and the evidence given to the

employment tribunal.

199. We found that Mr Draper deliberately lied to the employment tribunal,
about his reasons for attending at the taxi rank. We made findings at
paragraphs 1125 -1126 and paragraph 1311 in this respect and at 1311
found that none of the respondent withesses who had been asked about
the meetings had told the whole truth to the tribunal.
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200. Mr Olumade and Miss akinleye set out in some detail the paragraphs

that they rely upon as indicating unreasonable behaviour

201. We agree that the behaviour that we identified at paragraph 915 to
920 of our judgement in respect of the response to the employment
tribunal was unreasonable behaviour . Our specific finding at 920 was
that this was a deliberate attempt to put an end to the claim and a

deliberate effect attempted to conceal the fact of the claim.

202. Further we agree with the claimant that our findings about Mr
Draper's evidence at paragraphs 1151-1152 in respect of his inspection
of Miss Akinleye’s vehicle, is that he was not telling the truth to the

tribunal.

203. In their submissions on the application for preparation time order the
Claimant’s have referred to a number of findings made by the tribunal
about the actions of Mrs Cannon. We made clear findings which were
critical about the view that Mrs Cannon had of the claimants, and Mr
Olumade in particular . We did not find her evidence convincing and as
a result we drew conclusions and made findings about both her actions
and those of Mrs Stevens. We have not made specific findings that Mrs
Cannon deliberately lied to the employment tribunal, although we have
been very critical of information not being openly given to the tribunal

about her reasons for decisions she made concerning the claimant.

204. We have reminded ourselves that the effect of our assessment of her
evidence was to make findings of fact from which we drew conclusions
that there had been acts of discrimination against the claimants. That of
itself does not render the way in which the respondent conducted the

proceedings as unreasonable.

205. We also accept that the respondents did not consider that any of the
videos provided by the claimant were relevant or necessary for the
determination of the applications to be decided. They opposed the
claimants application for those videos to be shown to the employment
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tribunal.

206. Following applications by the claimants an order was made that the
videos should be viewed by the tribunal and those videos were of

importance in the tribunal's decision making process.

207. We find that any reasonable competent advisor or member of the
Respondent staff, properly viewing of the videos, in particular the video
the claimant provided of him being mobbed at the rank, must have

realised that they were relevant to the issues being raised.

208. Whilst we recognise that there appears to have been some confusion
about which recordings the claimant wished to make available to the
employment tribunal and whilst we are aware that we are looking at this
matter with hindsight, we do consider that in this case it was
unreasonable for the respondent and those representing it, to oppose

the claimants application for permission to play those recordings.

209. We agree with the claimants that the respondent’s solicitor, having
viewed the video recordings, must have realised that at least one of them
was highly relevant to the issues to be determined, as evidence
supporting allegations of racist treatment and allegations of a complaint

being made and evidence provided, but no action being taken.

210. We find that the objections led to a need for further work by the
claimants. Some of this was to clarify the videos they wanted to rely
upon, and ultimately they parties were ordered to agree a list of videos
and did so. The Claimants had to do extra work, but were able to show
the ET the videos.

211.  We conclude that this was an incident of unreasonable behaviour.
We cannot say whether this was the respondent or the representative

acting on instructions , but we consider it was unreasonable.

212. We consider therefore that there is evidence of unreasonableness
both by the respondent and the respondents representative to a much

lesser extent, in the way that the proceedings or part of them have been
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conducted.

213. We therefore conclude that this is a case where a preparation order

should be made

214. We do not agree with the claimants that this was a claim that had no
reasonable prospect of success and we dismiss any application based

on that assertion.

215. The second stage in considering a preparation time order, is for us
to decide the number of hours in respect of which the order should be

made.

216. In order to do this we must consider the information provided by the
claimants of the preparation time spent and must make our own
assessment of what we consider to be a reasonable and proportionate

amount of time to spend on such preparatory work.

217. We must make reference to matters such as the complexity of the

proceedings the number of withesses and the documentation required.

218. We are assisted by the guidance given by Lord Justice Mummery in
MacPherson V BNP Parabis London Branch 2004 ICR 1398, Court of
Appeal, in which he confirmed that previous case law was not authority
for the proposition that costs could only be awarded where they are
attributable to specific instances of unreasonable conduct on the part of

the offending party.

219. The link, if any, that must be established between unreasonable
conduct and actual costs incurred, was considered by the EAT in the
case of De Silva v NATFE and others 0126/ 09/ EAT.

220. The court in that case stated that once a finding of unreasonable
conduct has been made, the question of costs is a matter within the

discretion of the tribunal.
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221. Subsequently in Salinas v Bear Stearns International Holdings Inc
and another 2005 ICR 1117 the Employment Appeal Tribunal stated that
there was no requirement to identify with any particularity a causal link

between unreasonable conduct and the amount of costs awarded.

222. in Yaraklava V Barnsley metropolitan council and another 2012
ICR The Court of appeal stated that whilst it would be wrong to require
a tribunal to determine whether or not there was a precise causal link
between unreasonable conduct and the specific costs being claimed,
that did not mean that causation was irrelevant when deciding the

amount of costs.

223. Lord Justice Mummery emphasised that the tribunal has a broad
discretion and should avoid adopting an over analytical approach. The
vital point in exercising the discretion toward costs, is to look at the whole
picture of what happened in the case and to ask whether there's been
unreasonable conduct by the respondent in conducting the case and to
identify the conduct and the effect that it had.

224. Applying that guidance to this case we conclude that some but not
all of the conduct identified by the claimant was unreasonable conduct,
that the conduct did have an impact upon the preparation of the claims

and inevitably involved both claimants in additional preparation time.

225. Having reviewed matters we are satisfied that much of the conduct
complained of by the claimants,, with the exception of Mr Drapers initial
response to the claim, only impacted on specific aspects of the case
and that the majority of the work the claimants did would have been

required in any event.

226. We have looked at the claimants careful list of work done and accept
that it is an honest assessment of the occasions on which they carried
out work. but for the reasons set out above, we do not award the entire

amounts sought by the claimants.

227. We note that there was work done in April and May 2023 in respect
of audio and Visio video disclosures and that matters were dealt with at
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preliminary hearings and case management orders were issued. We
consider that the claimants could reasonably have spent five hours

preparing to deal with the issue of videos.

228. In respect of the unreasonable conduct of Mr Draper, the response
ask for a strike out of the claimants application. This was on the basis
that the tribunal had no jurisdiction. The claimants were put into the
trouble of responding to this matter when, had it been dealt with properly,
through the correct channels, the legal team would have known that the
claimants had the right to bring such a claim and that the employment
tribunal had jurisdiction to deal with it. The claimants were put to
additional work and we accept that they had to respond to the application
and deal with it at a preliminary hearing. We do not accept that this
would have taken them 20 hours but do accept that a proportion of the
time they spent would have been attributable to this matter and we allow
10 hours in respect of this matter and in respect of the matters that arose

during the course of the hearing.

229. The claimants had to prepare their own witness evidence; this
involved analysis of documentation; they had to prepare their own cross
examination on these matters and we accept that these matters would
have taken a significant amount of time. The preparation of the matters
which we have found to involve unreasonable conduct may well have
taken the claimants between them two to three days of work , and we
consider that a reasonable amount, bearing in mind the information they
have provided and our assessment of what is reasonable and

proportionate, is 25 hours preparation time in total.

230. In total then we make a preparation time order in favour of the

claimants of 50 hours work each

231. At the rate of £44 per hour, this is a total sum of £2,200.00.
232. Interest
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Approved by:

Employment Judge Rayner
01 October 2025

Judgment sent to parties on
23 October 2025

Notes

Reasons for the judgment having been given orally at the hearing, written reasons will not be
provided unless a request was made by either party at the hearing or a written request is
presented by either party within 14 days of the sending of this written record of the decision. If
written reasons are provided they will be placed online.

All judgments (apart from judgments under Rule 51) and any written reasons for the judgments
are published, in full, online at https.//www.qgov.uk/employment-tribunal-decisions shortly after a
copy has been sent to the claimants and respondents.

If a Tribunal hearing has been recorded, you may request a transcript of the recording. Unless there are
exceptional circumstances, you will have to pay for it. If a transcript is produced it will not include any oral
judgment or reasons given at the hearing. The transcript will not be checked, approved or verified by a judge.
There is more information in the joint Presidential Practice Direction on the Recording and Transcription of
Hearings and accompanying Guidance, which can be found here:

www.judiciary.uk/quidance-and-resources/employment-rules-and-legislation-
practice-directions/
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