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	COSTS DECISION


Summary of the Costs Decision of the Tribunal
1. The Tribunal determines that the Respondent’s application for an order for costs in his favour pursuant to rule 13 fails.
2. The Tribunal determines that the Applicant’s application for an order for costs in its favour pursuant to rule 13 fails.
3. The Tribunal determines that the Respondent’s applications for an order that costs are not recoverable as service charges and/ or administration charges pursuant to section C and paragraph 5A fail.
Background

4. The Applicant filed a claim in the County Court in respect of sums said to be due from the Respondent lessee by way of unpaid service charges, interest and costs. There has then been something of a long and complicated history, including a County Court trial and  an appeal allowed by HHJ Mitchell by Order dated 19th July 2024. By that Order, the Tribunal was directed to determine those items within its jurisdiction with any remaining issues to be referred back to the County Court. There have also been previous proceedings between the parties and/ or involving other lessees. In the main, the Tribunal made its determinations in its Decision dated 11th July 2025.
5. In broad terms, the Tribunal determined the specific service charges challenged to be payable by the Respondent with the exception of any service charges charged to the Respondent in relation to expenditure by the Applicant on fee of managing agents, accountants and others properly describable as agents. The Tribunal did not address any service charges not specifically challenged, there being no reason-  more accurately no jurisdiction- to do so.
6. The Tribunal recorded that it was not clear as to the extent to which the service charges charged by the Applicant to the Respondent for the relevant years related to costs payable to any agent of the Applicant. Hence, the Tribunal was unable to determine the exact figures in the absence of clarity about amounts of the fees in any given year. The Tribunal gave Directions in relation to that. The Tribunal has subsequently received submissions about that aspect and has now prepared a Supplemental Decision addressing the sums identified as agents’ fees charged to the Respondent year by year but which were not chargeable.

7. The Tribunal also gave Directions enabling the parties to make submissions in respect of the disallowance of the recovery by the Applicant of costs of the Tribunal proceedings. The parties have both done so but have also gone beyond that, as explained below.
8. The Respondent also applied to the Tribunal for permission to appeal the Decision. That was refused by way of a Decision in respect of permission dated 24th September 2025. The Tribunal is aware that the Respondent has subsequently sought permission from the Upper Tribunal. As far as the Tribunal is aware, the Upper Tribunal has not yet decided that.

9. As explained in the Supplemental Decision, the Tribunal is and has been mindful that rather inevitably there are two potential outcomes to the appeal- the Upper Tribunal either will or will not grant permission and the former would result in consideration of the substantive appeal at a later date with a judgment subsequently being issued. In that event, the determinations made by the Tribunal might be altered and so the appropriate approach to take in respect of costs might alter.

10. However, on balance and adopting the same approach as taken to the Supplemental Decision, given that the Tribunal refused permission to appeal on the basis of not being persuaded that the Respondent has a realistic prospect of success and given that it might take some while for the appeal to be attended to, even potentially the consideration of permission, the Tribunal has addressed the costs applications made on the basis of the substantive determinations reached.
The parties’ submissions and the Tribunal’s consideration

11. The first response to the Directions was made by the Respondent on 29th July 2025, making three related applications, namely:

i) An application under rule 13(1)(b) of the Tribunal Procedure (First-tier Tribunal) (Property Chamber) Rules 2013 for an award of costs of £29,772.38 due to the Applicant's unreasonable conduct;

ii) An application under Section 20C of the Landlord and Tenant Act 1985 that no legal or associated costs be recoverable through the service charge; and
iii) An application under Paragraph 5A of Schedule 11 to the Commonhold and Leasehold Reform Act 2002 seeking a determination that no administration charge is payable in respect of litigation costs of these proceedings.
12. The Respondent’s submission comprises 72 pages. That includes a summary of his position, a witness statement in support of the rule 13 application and the other applications. There is additionally a timeline and there are copies of various applications and Orders and other documents, including an extract from the Lease. A costs summary of the costs sought by the Respondent has been prepared.
13. The Applicant has replied to on 12th August 2025 in a submission comprising 56 pages. That also makes an application for an award of costs against the Respondent pursuant to rule 13. It replies to the Respondent’s applications.
14. The most obvious point to make is that neither party had previously  made clear a wish to make an application for costs to be paid to pursuant to rule 13. The Tribunal therefore had given no directions in respect of any such application. The Directions give relate to disallowance of costs, because that is what had been suggested as relevant.

15. Consequently, there was no process for dealing with a rule 13 costs application in the sense of no time limit for making such an application but also no provision for how one should be responded to. Most notably, there was no provision for the Respondent responding to an application by the Applicant and the Respondent has not done so. The lack of a provision for the Applicant to respond to an application is less relevant because the Applicant has in practice responded to that by the Respondent in any event. There might in the usual course also have been provision for the maker of the application to provide a asho9rt reply to any response received and inevitably there has been no such provision either, although the Tribunal having received arguments from both sides might have considered replies unnecessary.
16. The Tribunal has considered carefully whether it is in a position to properly deal with the applications, particularly with regard to potential unfairness to the Respondent in respect of the Applicant’s application. However, in the event and for reasons which care explained below, the Tribunal has concluded that it can determine the Applicant’s application, indeed both applications.
17. The Tribunal takes the rule 13 applications and then turns to the other two applications, the considerations in respect of which are not quite identical to each other but are very similar.

Rule 13 application- Respondent
18. The Tribunal starts with the relevant law.
The Law

19. The position in terms of costs in Tribunal proceedings pursuant to statute is contained in section 29 of the Tribunals Courts and Enforcement Act 2007. That provides that the costs of and incidental to all proceedings in the Tribunal shall be in the discretion of the Tribunal. However, the power to award costs is then significantly proscribed by rule 13 of The Tribunal Procedure (First Tier Tribunal) (Property Chamber) Rules 2013, the relevant parts of which read as follows:
“Orders for costs, reimbursement of fees and interest on costs

13. (1) The Tribunal may make an order in respect of costs only

………………….

b) if a person has acted unreasonably in bringing, defending or conducting proceedings in—

………..

ii) a residential property case, or

……….”

20. The remainder of the rule provides for various matters as to the procedure and enables summary assessment or detailed assessment as the Tribunal determines appropriate.
21. The leading case for a significant time was Willow Court Management (1985) v Alexander [2016] UK UT 290 (LC).
22. In Willow Court, the Upper Tribunal first emphasised that rule 13(1)(b) is in both permissive and also conditional language. Firstly, the Tribunal may make an order- there is a power to award costs but a discretion as to whether or not to do so. Secondly, the power arises only if a person has acted unreasonably, so there is an essential pre-condition. The pre- condition must be met before the discretion arises.
23. The Upper Tribunal suggested three sequential stages should be worked through, which can be summarised as follows:
Stage 1: Has the party acted unreasonably. That must be in bringing, defending or conducting proceedings. At stage 1, conduct prior to the proceedings is not relevant. The test is an objective one and requires finding objective facts.

Stage 2: Should the Tribunal, in light of the conduct found to be unreasonable, make an order for costs or not. Important considerations include the nature, seriousness, and effect of the unreasonable conduct. At this stage, conduct prior to proceedings may be relevant. The Tribunal has for this stage a discretion. It does not follow that because unreasonable conduct has been established, an order for costs should be made.

Stage 3: Discretion as to quantum of costs. Again, relevant considerations include the nature, seriousness and effect of the conduct.
24. It is not obligatory for the Tribunal to follow that sequence. In Laskar v Prescot Management Company Ltd [2020] UKUT 241 (LC), it was explained that Willow Court suggested:
“an approach to decision making which encouraged tribunals to work through a logical sequence of steps, it does not follow that a tribunal will be in error if it does not do so.” The question is “whether everything has been taken into account which ought to have been, and nothing which ought not, and whether the tribunal has explained its reasons and dealt with the main issues in such a way that its conclusion can be understood, rather than by considering whether the Willow Court framework has been adhered to”.
25. The stages are a framework to enable the Tribunal to consider everything that it ought and avoid considering things it ought not. As was also said in Lasker: “That framework is an aid, not a straitjacket.”
26. The burden is on the applicant for an order. The Upper Tribunal made clear that Willow Court is intended to be restrictive and that orders should firmly be the exception- “reserved for the clearest cases”- and not the rule.
27. The type of conduct envisaged by the Upper Tribunal as meriting the making of a rule 13 costs order includes that which was vexatious and designed to harass the other side rather than advance the resolution of the case. An example was the situation in Matier v Christchurch Gardens (Epsom) [2017] (LC) of a party proceeding in “an intemperate and unjustifiably aggressive manner”.
28. It was said in Willow Court that the test could be expressed in different ways, giving two such ways:
“Would a reasonable person in the position of the party have conducted themselves in the manner complained of? Or on Sir Thomas Bingham’s “acid test” [as expressed in the Court of Appeal in a case about wasted costs in court proceedings called Ridehalgh v Horsfield [1994] Ch.205- see further below] is there a reasonable explanation for the conduct complained of?”
29. The Upper Tribunal went on to explain:

“If there is no reasonable explanation for the conduct complained of, the behaviour will properly be adjudged to be unreasonable, and the threshold for the making of an order will have been crossed.”
30. Unreasonable is an objective standard. It is what a notional reasonable person, personified in this instance by the Tribunal would consider of the conduct and not a subjective standard, so not what the particular party thinks of it.
31. The Upper Tribunal has said that for a lay person to misunderstand the law or procedure is not unreasonable (see also Connell v Beal Development Ltd [2023] UKUT 135 (LC) -an unusual case involving an order having been made at first instance again a person who was neither the applicant or a representative and so against whom no order could be made). Neither is it unreasonable to fail to understand the strength of the competing cases generally or more specifically to pursue points and lose them. Indeed, an unsuccessful outcome generally is not sufficient on its own. Something more in needed. 
32. Hence unreasonableness does not arise merely by way of having brought or opposed an application and failing. It is not unreasonable to mount a challenge. The fact that a party fails, even resoundingly, is not of itself a demonstration that the defence of proceedings was unreasonable, as that term is explained in the case authorities.
33. The Tribunal has referred above to Willow Court Management (1985) v Alexander being the leading case for a significant time, a position it retained for several years. That has been supplanted as at 22nd October 2024, when the Court of Appeal handed down judgment in Lea (And Other Leaseholders) v GP Ilfracombe Management Company Limited [2024] EWCA Civ 1241. 
34. The Court of Appeal reviewed the appropriate test to be applied in circumstances where, as here, one party claims that the other has acted unreasonably. Ridehalgh and Willow Court were considered and quoted from. It was identified that the Upper Tribunal made clear in Willow Court that unreasonable conduct can include conduct which is vexatious or designed to harass, but it does not require such conduct; that is just one way in which unreasonable conduct may be established. 
35. In respect of Ridehalgh the Court of Appeal quoted that as follows:
“Unreasonable” means what it has been understood to mean in this context for at least half a century. The expression aptly describes conduct which is vexatious, designed to harass the other side rather than advance the resolution of the case, and it makes no difference that the conduct is the product of excessive zeal and not improper motive. But conduct cannot be described as unreasonable simply because it leads to an unsuccessful result or because other more cautious legal representatives would have acted differently. If so, the course adopted may be regarded as optimistic and as reflecting on a practitioner’s judgment, but it is not unreasonable.”
36. It was identified that the Upper Tribunal made clear in Willow Court that unreasonable conduct can include conduct which is vexatious or designed to harass, but it does not require such conduct; that is just one way in which unreasonable conduct may be established. 
37. However, whilst Lea addressed confusion which might have arisen since the decision in Willow Court, it did not alter anything actually said in that decision. Rather it was made clear (paragraph 13) that the 
Court of Appeal followed the above decisions and the three- stage approach was approved.
38. Lea did not alter the important point made in Willow Court that the test must be applied to the circumstances of the party involved. Whilst in many instances, tests are applied the same irrespective of whether a party is represented by legal representatives, this is a situation in which the fact of legal representation or lack of it- and potentially other legal advice- is relevant to the Tribunal when considering the conduct in question, that being one of the circumstances, principally at stage 1, although with potential, but lower, relevance at the other stages.
39. The Respondent has cited Willow Court but also a case called Knapper v Francis [2017] UKUT 307 (LC), which the Tribunal is aware of but does not regard as one of the principal authorities on the subject and does not consider adds anything of significance in this instance.

Consideration

40. Whilst the Tribunal is not compelled to do so, the Tribunal considers it is appropriate for it to adopt and work through the stages suggested in Willow Court.

Was there unreasonable behaviour in bringing, defending or conducting proceedings?

41. The Respondent has referred to the issue of proceedings in the County Court originally but that could only be relevant at stage 2. Similarly, a refusal to stay proceedings, which again relates to the Court ones, the Respondent identifying that the proceedings were, for the first time and at least in principle, transferred to the Tribunal by Order of December 2022, as confirmed in the copy of the Order of District Judge Lowe provided.
42. The other basis on which an order for costs is sought is expressed as “misleading the Tribunal”.

43. In the witness statement, that is expanded upon as follows:

“8A. At the Tribunal hearing on 4 September 2023, I was representing myself and did not state that disclosure or witness statements had been exchanged. That statement was made by the Claimant’s barrister. I did not understand the implications of the statement at the time and was unaware that it was inaccurate. I opposed the decision and this is noted in the decision”

8B. On 11 September 2023, the County Court issued an order on the Claimant’s own application for additional directions relating to witness evidence. This confirmed that witness statements had not been exchanged by the time of the Tribunal hearing. The Tribunal had relied on the Claimant’s false representation (see paragraph 10 of the Tribunal decision dated 4 September 2023, Exhibit A5), which was later disproven by the County Court’s directions order (Exhibit A6). This conduct misled the Tribunal, resulted in the refusal of the transfer application, and contributed to significant delay and prejudice.”
44. The Directions of Judge Whitney dated 4th September 2023 is produced. That records as follows:
“2. 
The original proceedings were issued in the County Court under Claim No. J54YX420 and were transferred to the Tribunal by District Judge Lowe by order dated 2 December 2022. A further Order confirming the transfer was made by DDJ Butterworth on 9th June 2023 (drawn on 3rd July 2023) and the file was received by the Tribunal in July 2023.

3. 
The Tribunal notes that a Trial has been fixed for 6 October 2023 at Bournemouth County Court for those matters retained by the County Court.”

45. The Judge’s view is also set out as follows:
“7.
I explained that it seemed to me given a final hearing was already listed it may be more appropriate for the County Court to determine all matters. In which case I considered I should decline the transfer to the Tribunal.
8.
Ms Murray accepted that one single forum may be more appropriate although she did not have specific instructions. Mr Hood did indicate he saw the sense in only one hearing. Mr Teo objected to my declining the transfer on the basis he considered it best that the Tribunal determined the question of service charges.
9. 
I advised the parties that I would be refusing the transfer and referring the matter back to the County Court.”
46. The Tribunal identifies that the transfer to the Tribunal, of the service charges elements, appears to have gone awry. There would not in the usual course have been a need for a transfer directed in December 2022 to need confirming in July 2023 and that further Order indicates the transfer had not been actioned in one forum or the other- it is not clear which. If the case had been transferred in December or anywhere close to that and then processed in the usual manner, it is very likely that the Tribunal proceedings would have been concluded (unless as has happened, a Supplemental Decision had been required, heavy commitments had delayed matters and an appeal been filed).

47. The Directions go on to say:

“10.
This is a case management decision. I take account of the fact that the County Court has case managed the claim since issue in May 2022. A final hearing is now listed in October 2023. The parties have I am told provided disclosure, witness statements have been exchanged. I am satisfied that the matters are all related and it seems to me to be proportionate for their to be a single hearing only. Both sides will incur increased costs if effectively two sets of proceedings are ongoing in tandem. It is unlikely that a Tribunal hearing could be fixed until some months after the County Court hearting (SIC) date.”

48. That suggests to the that the provision of documents and statements in the Court proceedings was a factor considered but it is only one of a number of features set out by the Judge in the relevant paragraph. The wording as construed by the Tribunal is that the particular factor was not determinative. 
49. Rather, the Tribunal perceives that the imminence of the County Court listing and hope that time and costs would be saved, albeit not borne out in the event, was the weightiest consideration and the main factor affecting the approach taken by the Judge. The Tribunal considers that is made plain from the Directions. It was considered better for there to be a single hearing in respect of all matters and by that point there was a County Court trial listed in approximately five weeks. The Tribunal finds that the Tribunal could not have listed any final hearing anything like so quickly: it also could not make any order in respect of the County Court proceedings. The case had not been transferred in the more usual manner for a Tribunal Judge to also address the County Court elements.

50. The Applicant has sought to argue in its response to the Respondent’s application that the Directions stated that the “parties” told the Judge that there had been no disclosure and so on. However, the Directions do not state that the parties told him collectively. That said, the Directions do not set out who did make the statement. The Tribunal notes that the Respondent has given specific evidence as to who made the statement regarding disclosure and so on and that the Applicant’s response argues for both parties having done so on the basis of wording in the Directions which the Directions themselves do not support. The Tribunal accepts the Respondent’s evidence. That does not alter the fact that the Tribunal does not identify the issues as having been determinative in the approach taken by the Judge at the CMH.

51. If the barrister representing the Applicant had made a statement to the Tribunal in the belief of it being incorrect or not caring about the correctness, the Tribunal would find that to be unreasonable behaviour. However, the Respondent has not demonstrated that the statement was made in those circumstances. It would be very surprising for counsel to do that. It is far more likely, the Tribunal finds, that counsel had misunderstood and was simply wrong. 

52. That would be in itself less than entirely satisfactory. The statement ought to have been with confidence in its correctness and it not apparent how that confidence could have been held. The Tribunal is not persuaded, nevertheless, on the evidence that there was unreasonable behaviour.
53. For completeness, the Applicant has suggested that counsel said that she did not have specific instructions but that is recorded in the Directions as related to the question of a single forum- see quoted Directions above- and has no relevance to this point.
Other stages

54. Given that the Tribunal has determined that there was not unreasonable conduct on the part of the Applicant, that is the end of the process. There is no reason to consider the subsequent stages, which only arise if unreasonable conduct is found and so the remainder of the test is relevant.
55. Nevertheless, it merits identifying that any costs order made by the Tribunal could only relate to the Tribunal proceedings. At first blush, the costs set out relate to the Court proceedings, much of them to the appeal within those proceedings, and do not relate to either period in which  the proceedings have been before the Tribunal.
Determination

56. It follows that the Respondent’s application for an order for costs in his favour pursuant to rule 13 is dismissed.
Rule 13 application- Applicant

57. The law is as stated above and is not repeated.

Consideration

58. The Tribunal considers it is again sensible for it to adopt and work through the stages suggested in Willow Court.

Was there unreasonable behaviour in bringing, defending or conducting proceedings?

59. There are again matters referred to which relate to the Court proceedings but not relevant at stage 1, including in relation to deadlines, issues taken and documents. In respect of the Tribunal proceedings, the Applicant cites a failure by the Respondent to co- operate in relation to documents, the provision of the bundles from the previous proceedings and the consequent work required by the Applicant. Examples of correspondence are provided in which the bundle contents are addressed. 

60. It is apparent that there is also correspondence about somewhat complex offers of settlement in conjunction with the question of lease extension and variation. It is not clear whether this part of the correspondence relates to the Applicant’s rule 13 application or one of the Respondent’s applications but now is as good a time to mention it as any. That mention need only be brief. The Tribunal does not identify the correspondence to assist with the particular matters under consideration. It therefore looked at the correspondence but not in detail and did not give it full consideration.
61. The Tribunal has made reference in its Decision to the quantity of documents- the Decision sets out that the three bundles provided contained somewhat over 5000 pages. It can fairly be said that did nothing to assist with the time involved. The Tribunal has no difficulty in accepting that the Applicant also took some significant amount of time in considering the documents and has some empathy with the difficulties the Applicant may have faced.

62. The Tribunal does not, however, find that the Respondent behaved unreasonably in conducting or defending the proceedings for these purposes.
63. The Tribunal further finds that the Respondent has taken some bad points and could have considered better other matters dealt with by the Tribunal. However, that is commonplace and something more would be needed for a rule 13 costs application to succeed.

64. The Tribunal finds that the Respondent’s behaviour has not been demonstrated to be aggressive or to be vexatious or designed to harass nor was it otherwise unreasonable. Rather it reflected the Respondent being unrepresented and there being ongoing Court proceedings- the Tribunal has dealt with a task within those but there remain matters to address as to any sum the Respondent may owe to the Applicant. The Tribunal considers it likely that the Respondent’s approach was affected by an adverse outcome in the Court proceedings which was over- turned on appeal and that provides a reasonable explanation- although in the event the outcome of the determination by the Tribunal, whilst the Decision is rather longer, is only in favour of the Respondent on one aspect of the challenges and in moderate financial sums and so predominantly the outcome in respect of service charges payable for the relevant years is the same.

Other stages

65. Given that the Tribunal has determined that there was not unreasonable conduct on the part of the Respondent, that is the end of the process for the Applicant’s application. There is no basis for considering the subsequent stages, including the costs incurred by the Applicant.
Determination

66. Hence, the Respondent’s application for an order for costs in its favour pursuant to rule 13 is dismissed.

Section 20C and paragraph 5A

67. The Tribunal again starts with the applicable law.
The Law

68. Section 20C (3) of the 1985 Act, provides that an application can be made in respect of legal costs incurred in relation to the proceedings and “the … Tribunal to which the application is made may make such order on the application as it considers just and equitable in the circumstances”.  The Tribunal is on the face of that provision given a wide discretion, although necessarily one to be applied in an appropriate manner.
69. The provisions of section 20C were considered in Re: SMCLLA (Freehold) Ltd’s Appeal [2014] UKUT 58, where the Upper Tribunal held that:

“although [the First-tier Tribunal] has a wide jurisdiction to make such order as it considers just and equitable in the circumstances” (at paragraph 25), “an order under section 20C interferes with the parties’ contractual rights and obligations, and for that reason ought not to be made lightly or as a matter of course, but only after considering the consequences of the order for all of those affected by it and all other relevant circumstances” (at paragraph 27).

70. In Conway v Jam Factory Freehold Ltd, [2013] UKUT 592 (LC) the Deputy President Martin Rodger QC suggested that, when considering such an application under section 20C, it was:

“essential to consider what will be the practical and financial consequences for all of those who will be affected by the order, and to bear those consequences in mind when deciding on the just and equitable order to make” 

71.  A little more recently, in Bretby Hall Management Company Limited v Christopher Pratt [2017]  UKUT (LC) 70, HHJ Behrens summarised the principles as by then established as follows: 
“1. The only principle upon which the discretion should be exercised is to have regard to what is just and equitable in the circumstances.

2. The circumstances include the conduct of the parties, the circumstances of the parties and the outcome of the proceedings.

3. Where there is no power to award costs there is no automatic expectation of an order under s.20C in favour of a successful tenant although a landlord who has behaved unreasonably cannot normally expect to recover his costs of defending such conduct.

4. The power to make an order under s.20C should only be used in order to ensure that the right to claim costs as part of the service charge is not used in circumstances which make its use unjust.
5. One of the circumstances that may be relevant is where the landlord is a resident-owned management company with no resources apart from the service charge income.
72. Whilst there is caselaw in respect of general principles, in practice much will depend on the specific circumstances of the particular case.
73. Paragraph 5A of Schedule 11 to the Commonhold and Leasehold Reform Act 2002 provides the following:

“1) A tenant of a dwelling in England may apply to the relevant court or tribunal for an order reducing or extinguishing the tenant's liability to pay a particular administration charge in respect of litigation costs.

(2) The relevant court or tribunal may make whatever order on the application it considers to be just and equitable.

(3) In this paragraph—

(a) “litigation costs” means costs incurred, or to be incurred, by the landlord in connection with proceedings of a kind mentioned in the table, and

(b) “the relevant court or tribunal” means the court or tribunal mentioned in the table in relation to those proceedings.”
74. The provisions of paragraph 5A are equivalent and for practical purposes the test to be applied to each limb of the applications that costs of the proceedings should not be recoverable is the same. That is explained in, amongst others, the authority of Ramjotton v Patel [2020] UKUT 19 (LC), which identifies the same principals apply.
75. Whilst the above caselaw referred to in respect of section 20C applications does not therefore relate to this provision specifically, it follows that in practice the considerations are applicable.
Consideration 
76. The Respondent refers in respect of the section 20C application to the matters advanced in relation to his rule 13 application but also adds that the Lease 
“(5.) does not contain any clause allowing the landlord to recover legal costs through the service charge, except possibly for costs associated with the service of a Section 146

notice, which is not applicable in this case.

6. The Respondent has acted reasonably and proportionately throughout the process.

7. It would be unjust and inequitable to allow the landlord to recover costs through the service charge in these circumstances.”

77. Point 5. as numbered by the Respondent is also relied upon, as the only specific basis, in respect of the paragraph 11 application.
78. The relevant extract from the Lease sets out that the Respondent covenants to pay “all costs charges and expenses (including legal costs and fees payable to a surveyor) ……… in contemplation of or incidental to the preparation of” a section 146 or 147 Notice. There are certain other mentions of costs in the remainder of the extract but not relevant for these purposes.
79. Given the nature of the proceedings, it is at least possible that the proceedings was an action taken for one of those purposes and so the cost involved are payable under that clause. In any event, it is at least not so clear that costs cannot be recovered that the Tribunal could properly decline to consider the section 20C and paragraph 5 applications, even if it might potentially otherwise refuse to make a decision because there could be no recovery in any event, which the Tribunal considers would not in any event be the best practice.

80. Whilst the issue is not one to be dealt with precisely as if the question were akin to an award of costs between parties, success or failure is relevant, as identified above. The outcome of the proceedings before the Tribunal was largely success for the Applicant. In the main, the Applicant succeeded in respect of the matters raised by the Respondent for determination by the Tribunal, the Respondent succeeding only in respect of agent fees.
81. Hence, a relatively modest portion of the service charges which were claimed in the Court proceedings, much of which fell within the disputes raised by the Respondent and determined by the Tribunal, were determined not to be payable. The reverse is that most of the challenges failed.
82. In terms of the other principles identified, whilst the question of conduct is not the same as it is in respect of a rule 13 application, the Tribunal determines that there is no conduct which supports the making of a section 20C application, whether unreasonable conduct of the Applicant or otherwise.
83. It is the situation here that the landlord is a resident- owned company with no identified external source of income. It may be that the company is compelled to recover from its members but if recovery can be made through service charges, the Respondent has failed to demonstrate that he ought not to contribute to that.
84. The Tribunal determines that the weight is heavily in favour of disallowing the section 20C application.

85. The Tribunal identifies no matter required to be approached differently in relation to the paragraph 5A application. Rather all of the matters considered above in respect of the section 20C application are very relevant.

86. Unsurprisingly, the outcome is therefore the same in respect of the paragraph 5A application as it was with the section 20C one.

Determination

87. The Respondent’s applications for orders that the cost of the Tribunal proceedings may not be recovered as service charges and/ or administration charges is dismissed.

RIGHTS OF APPEAL

1.
A written application for permission must be made to the First-tier Tribunal at the Regional office which has been dealing with the case at the Regional office which has been dealing with the case by email at rpsouthern@justice.gov.uk.

2.
The application for permission to appeal must arrive at the Regional office within 28 days after the date this decision is sent to the parties.

3.
If the application is not made within the 28-day time limit, such application must include a request for an extension of time and the reason for not complying with the 28-day time limit; the Tribunal will then look at such reason(s) and decide whether to allow the application for permission to appeal to proceed despite not being within the time limit.

4.
The application for permission to appeal must state the grounds of appeal and state the result the party making the application is seeking. All applications for permission to appeal will be considered on the papers. Any application to stay the effect of the decision must be made at the same time as the application for permission to appeal.
© CROWN COPYRIGHT
8

