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Decision

1.

Upon application by Mr Manuel Cortes under section 108A(1) of the Trade Union
and Labour Relations (Consolidation) Act 1992 (“the 1992 Act’) | make the
following declaration:

| do not uphold Mr Cortes’ application for the declaration sought in

Complaint 1 for the reasons given in paragraphs 40-67.

| do not uphold Mr Cortes’ application for the declaration sought in

Complaint 2 for the reasons given in paragraphs 76-83.

| partially uphold Mr Cortes’ application for the declaration sought in

Complaint 3 for the reasons given in paragraphs 92-99.

| decline to make an enforcement order for the reasons explained

in paragraphs 105-108.

Background

2.

Mr Cortes was a member of Transport Salaried Staffs Association (“TSSA” or

“the Union”) at the time of the events referred to in his complaint.
Mr Cortes submitted an application to make a complaint on 8 June 2024.

Following correspondence with my office, Mr Cortes confirmed his complaints as

follows:

Complaint 1

In terms of my expulsion from the union:
1. Rule 9.1 (e) (5) was breached,;

2. | was denied natural justice,



3. The breach occurred in June 2023 and | appealed my
expulsion under Rule 9.1 (g) so the appeal was due during this

year's Annual Delegate Conference, 1-3 June 2024;

4. | did not receive notice of charges, | was not allowed to
answer any charges and the charges weren’'t heard by
unbiased body - those making the accusations also executed

the expulsion.

| also contend whether Rule 9.1 (e) (5) allows a member to be
expelled as it specifically mentions, 'suspension, dismiss or

remove from office’, not expulsion from the union.

Complaint 2

In terms of my appeal:
1. Rule 9.1(g) was breached;
2. | was again denied natural justice;

3. The breach occurred during this year's Annual

Delegate Conference 1-3 June 2024;

4. | was given very short notice of when my appeal would
be held - less than 5 hours - even though | had asked for this
information for over a fortnight. This prevented me from
'having the right of reply', under Rule 9.1(g). In addition, my
Appeal was moved by the EC - it should have been moved by
me - thus denying me the ability to set out the reasons why my
expulsion should not stand as the process used to expel me
run contra to natural justice as did the way the Appeal was
dealt with.

Complaint 3

In terms of my appeal:



1. Rule 10.2 (b) was breached;

2. | was denied natural justice as the details of my Appeal
were not made available to Branches and SOGs at the same
time as the final Conference Agenda;

3. The breach occurred when the final Conference
Agenda was circulated in mid-May 2024 and a revised final
Conference Agenda was also circulated on 30 May
2024. However, the details of my Appeal remained
uncirculated even after the revised final Conference Agenda

was circulated.

4. The reason why Rule 10.2 (b) states that the details of
my Appeal should be circulated with the final Conference
Agenda is to allow members - attending Branch and SOG
meetings - the ability to consider its merits and mandate their
Annual Conference Delegate(s) on which way to vote to
ensure natural justice prevails. By not circulating the details of
my Appeal with the final Conference Agenda as stipulated by
Rule 10.2 (b), | was denied the right to have my appeal
considered by members of Branches and SOGs.
Furthermore, | was informed by a Conference Delegate on
Sunday 2 June 2024 - after Conference had already started -
that the details of my appeal had yet to be circulated.”

A Case Management Meeting (CMM) took place by video conference on 4
September 2025. The CMM was attended by Mr Cortes, accompanied by Val
Stansfield (Former Employment Rights Adviser and HR Manager at TSSA).
Maryam Eslamdoust (TSSA General Secretary) and Maria Fawcett (TSSA
Assistant General Secretary) attended for the Union. At the CMM, the format of
the hearing was agreed, the facts recorded below at paragraphs 11 to 22 were

agreed, and the parties agreed the issues that were to be resolved at the hearing.



6. A hearing took place by Video Conference on 18 September 2025. Mr Cortes
represented himself. He submitted a skeleton argument which he had prepared
himself. The Union was represented by Hilary Winstone of Counsel. The Union

submitted a skeleton argument prepared by Ms Eslamdoust.

7. Mr Cortes submitted a witness statement and gave oral evidence. He also
submitted a witness statement from Ms Stansfield and Mick Carney (former

President of TSSA), both of whom also gave oral evidence.

8. The Union submitted witness statements from Nicola Jukes (former Interim
TSSA Treasurer 2023), Melissa Heywood (TSSA President from 2023 to
present) and Marios Alexandrou (Interim TSSA President 2023). The Union’s

witnesses all also gave oral evidence.

9. Before the hearing, there was in evidence a bundle of documents consisting of
245 pages. During the hearing, the Union applied to include an additional
document in the bundle. Mr Cortes objected to the inclusion of this document.
However, having considered both the Union’s application and Mr Cortes’
objections, | decided to include this document. This meant that the final bundle

consisted of 246 pages.

10. Also during the hearing, Mr Cortes indicated that he too had submitted an
application to include an additional document in the bundle. | informed Mr Cortes
that no application had been received. Following the close of the hearing, an
application arrived by email in my office. Since the hearing had concluded, this

application was not considered.

Agreed facts

11. On 8 June 2023, Marios Alexandrou, Interim President of the Union, wrote to Mr
Cortes. The letter stated:



12.

13.

14.

15.

| am writing to inform you that the Executive Committee have
taken the decision to expel you from membership and your

membership has therefore been terminated from 8 June 2023.

Rule 9.1(5) gives the Executive Committee power to suspend,
dismiss or remove from office members whose actions, in the
opinion of the Executive Committee, are detrimental to TSSA's

interests.

You have the right to appeal against this decision by writing to

the Executive Committee at supportservices@tssa.org.uk.

On the same day, Mr Cortes replied to the email, which had been sent from the
email: membership@tssa.org.uk. In his reply, Mr Cortes stated that he wished
to appeal his expulsion. He stated that there had been no investigation into
specific allegations against him, and that he was not aware of any other instance
where the Executive Committee (EC) had taken disciplinary action against a
member without a panel of lay members being established to investigate any
allegations and make recommendations to the EC on what action, if any, they

might wish to take.

On 23 August 2023, Peter Pendle, the then Interim General Secretary of the
Union, emailed Mr Cortes acknowledging receipt of the appeal against his
expulsion and confirming that it would be included on the agenda for the 2024
Annual Delegate Conference.

On 20 May 2024, Maryam Eslamdoust (General Secretary) emailed Mr Cortes.
In her email, she informed him that his appeal was due to be heard at
conference the following month. She also asked him to confirm if he intended to

attend his appeal online or in person.

Mr Cortes replied on the same date, stating that he intended to attend in person

and asking Ms Eslamdoust to confirm timings.



16.

17.

18.

19.

20.

On 28 May 2024, Mr Cortes emailed Ms Eslamdoust again, stating that she had
not replied to his previous email, and asking that she confirm when his appeal
would take place as a matter of urgency, so that he could make arrangements
for travelling to Cardiff. Mr Cortes also asked Ms Eslamdoust to confirm that the
Union would pay his travel, accommodation, and expenses associated with
attending conference in person, and to confirm that the paper he had lodged in
support of his appeal had been circulated with the final agenda for the

conference.

On 31 May, Mr Cortes emailed Ms Eslamdoust for a third time. He asked again
for details of when his appeal would be heard, and wrote that because the
conference began the following day, he doubted he would be able to attend in
person and stated that he believed the lack of response to his questions had
sabotaged his rights under the Union's Rules.

At 10:14 on 2 June 2024, Mr Cortes received an email from TSSA Support
Services, inviting him to follow a Zoom link to gain access to conference

regarding his appeal.

At 12:44 on 2 June 2024, Mr Cortes received a further email from TSSA Support
Services. The email informed him that the appeal meeting was scheduled to
take place at 15:00 that day, that he should register for the meeting at his earliest
convenience, and that he should join the meeting no later than 14:45. The email
also informed him that he would be given 15 minutes to present his appeal, that
the EC would have 10 minutes to respond, and that he would then have a further

5 minutes as a right of reply.

At 18:35 on 2 June 2024, Mr Cortes forwarded the two emails he had received
that day from TSSA Support Services to Ms Eslamdoust. He wrote that the email
with the timestamp 12:44 was the first time he learnt of when his appeal would
be heard, and stated that he considered it to have been issued at "ridiculously
short notice". Mr Cortes explained: "The key reason why | wanted to exercise
my right to attend in person is that last year, when | participated virtually,

someone within TSSA circulated a picture of me - taken whilst | awaited the
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outcome of a previous appeal - to the media with malicious intent and without

my consent."

21. At 10:08 on 3 June 2024, Ms Eslamdoust emailed Mr Cortes informing him that
the President had decided to allow his appeal to be postponed until later that
day, during the final session of conference. She indicated that the appeal would
be held at 11:30 that morning and provided another Zoom link. Ms Eslamdoust
also stated that the Union had made repeated attempts to contact Mr Cortes on
2 June 2024, referring to the emails from TSSA Support Services and a
telephone call and voicemail from the President. Ms Eslamdoust also stated:
"As you know, a hybrid conference has been in place for several years and was
instituted during your tenure as General Secretary. There is no evidence that
those attending online are disadvantaged by the format which you created. If
however you have incurred any travel or accommodation expenses by travelling

to Cardiff, please provide receipts so that | can ensure you are reimbursed."

22. At 11:11 on 3 June 2024, Mr Cortes replied to Ms Eslamdoust. He stated that
he was out of the house until the evening attending a long-standing
engagement. He also stated that, in any case, he considered the short notice to

mean that engagement was not reasonable or practical.

The Relevant Statutory Provisions

23. The provisions of the 1992 Act which are relevant for the purposes of this

application are as follows:-
108A Right to apply to Certification Officer

(1) A person who claims that there has been a breach or threatened breach of the
Rules of a trade union relating to any of the matters mentioned in subsection
(2) may apply to the Certification Officer for a declaration to that effect, subject

to subsections (3) to (7).

(2) The matters are —



(a) the appointment or election of a person to, or the removal of a person from,
any office;

(b) disciplinary proceedings by the union (including expulsion);
(c) the balloting of members on any issue other than industrial action;

(d) the constitution or proceedings of any executive committee or of any

decision-making meeting;

(e) such other matters as may be specified in an order made by the Secretary
of State.

108B Declarations and orders

(3) Where the Certification Officer makes a declaration he shall also, unless he
considers that to do so would be inappropriate, make an enforcement order,
that is, an order imposing on the union one or both of the following

requirements—

(a) to take such steps to remedy the breach, or withdraw the threat of a

breach, as may be specified in the order;

(b) to abstain from such acts as may be so specified with a view to
securing that a breach or threat of the same or a similar kind does not

occur in future.

(4) The Certification Officer shall in an order imposing any such requirement as is
mentioned in subsection (3)(a) specify the period within which the union is to

comply with the requirement.

The Relevant Rules of the Union

24. The Rules of the Union which are relevant for the purposes of this application

are:
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1 NAME and OBJECTS of TSSA
1.1 Name

This Association is a Trades Union called The Transport Salaried Staffs’
Association (“TSSA” in this Rule Book).

1.2 Objects

TSSA’s objects are

(a) To organise its members.

(b) To improve the conditions and protect the interests of its members.

(c) To regulate the relations between employers and employees and between
members and others in similar employment, including, if necessary, by collectively

withholding labour.

(d) To assist in Movements for the betterment of industrial conditions and to take
such steps as may be necessary to operate the national negotiating machinery
provided for in any relevant legislation, or to safeguard the interests of its members

in connection with pensions.
(e) To help its members when unemployed.
(f) To create Benevolent and Death Benefits.

(g) To secure or help to secure legislation and the more effective administration of

existing laws which may affect the welfare of its members and other workers.
(h) To promote equality for all in all ways including, for example:

(1) collective bargaining, publicity material and campaigning, representations,
union organisation and structures, education and training, organising and
recruitment, the provision of all other services and benefits and all other activities,

and
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(2) TSSA’s own employment practices.

(i) To oppose actively all forms of harassment, prejudice and unfair discrimination.

3 RULES

The Executive Committee may decide how to deal with any matter not provided for
in these Rules, but any Member, Officer, or Branch aggrieved by their decision shall
have the right to appeal to the next Delegate Conference (see Rules 9.1(g) and
10.2).

3.1 Structure

References in these Rules to “this Rule” refer to the whole of the Rule within which
the reference appears. Where reference is intended to a sub-Rule only, that
reference appears in the format “Rule [Number][Sub-rule letter/number]’. Sub-
headings and Rule Headings are for information purposes only. They are not guides
to interpretation.

3.2 Alteration of Rules

No new Rules shall be made, nor shall any Rule be altered, amended or rescinded,
except by a two thirds majority of the votes cast at the Annual Delegate Conference
in 2018, and in every third year after 2018, or at any other Annual Delegate

Conference at the recommendation of the Executive Committee.
3.3 Guidance Notes

This Rule Book is complemented by a book of Guidance Notes and reference to it
is made throughout this Rule Book. Guidance Notes contain the administrative
processes required to maintain the standards of and give effect to the Rules.
Guidance Notes are binding on members and on organisations within the

Association’s structures (Branches, etc). However, one or more of the processes
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and arrangements described in the Guidance Notes may be varied by the EC at

any time in the following ways:

(a) at the request of a member or organisation to make allowance for specific

circumstances;

(b) at the suggestion of a member or organisation that a generally applicable
change is required;

(c) as a result of the EC’s own deliberations regarding the efficient operation of the

Association;

(d) as part of the three yearly review to be carried out by the EC in line with the
Rule change cycle. Any changes made to the Guidance Notes in the case of (b),
(c) or (d) will:

i. be opened up for consultation with Branches, etc;

ii. require changes to be presented for ratification at the next Annual Conference;
iii. need to receive a simple majority of those voting at Annual Conference.

3.4 TSSA Communications

References to written and postal communications contained within the Rule Book
and Guidance Notes shall also include electronic forms of communication as
agreed by the EC for the purpose in question unless prohibited by statute.
Whenever using electronic communications, the EC will take account of members
who have difficulties with these means of communication and provide alternatives
on request, by making physical copies or accessible electronic versions available
or by other appropriate means.

4 MEMBERS

4.1 Qualifications for membership
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Membership of TSSA is open to (a) Anyone working in Administrative, Clerical,
Supervisory, Managerial, Professional, Technical, Research, Executive and allied
grades and positions including all salaried staff of all undertakings operating directly
or indirectly in the transport and travel industry (with the exception of those
employed as train drivers employed by any undertaking where TSSA is not party to

an existing collective agreement covering such employees).
(b) Anyone who was previously a member under category (a) above.
(c) Employees of TSSA.

(d) Full-time students in courses relevant to employment directly or indirectly in the
transport and travel industry, and former students who are seeking employment
qualifying them for membership of TSSA.

(e) Any unorganised worker or group of workers working directly or indirectly in the

transport and travel industries.

In these Rules the term “qualifying employment” means the employment or other

activity which qualifies a member for membership of TSSA under this Rule.

(f) The Executive Committee may decide to accept or reject any application.

9 THE EXECUTIVE COMMITTEE
9.1 EC MEETINGS AND POWERS
Executive Committee, President, Treasurer

(a) There shall be an Executive Committee, elected in accordance with Rule 9.2
(Election of Executive Committee etc), to manage TSSA generally.

(b) There shall also be a President and a Treasurer who shall by reason of their

office, and without further election, be members of the Executive Committee. In
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these Rules the term “members of the Executive Committee” shall include the

President and Treasurer unless the context requires otherwise.
Executive Committee Members — Qualifications

(c) The members of the Executive Committee must be an ordinary members of
TSSA at the

date of their nomination and election. Throughout their period of office they shall
comply with the qualification for membership provisions of Rule 4.1(a)
(Qualifications for Membership) and if they do not comply they shall immediately
cease to hold office unless the period of non-compliance does not exceed one

working day.
Quorum

(d) Six, including at least one of the President or Treasurer, shall form a quorum

for a meeting of the Executive Committee

Duties of Executive Committee

(e) The Executive Committee’s duties shall be:
(1) to manage and supervise the affairs of TSSA
(2) to carry out and enforce observance of its Rules
(3) to direct the actions of the Trustees

(4) to be responsible for the proper administration of the funds dealt with by
Head Office

(5) to suspend, dismiss or remove from office members obtaining benefits by
false pretences or engaging in or promoting racist activity or racial
discrimination, or for other actions which, in the opinion of the Executive

Committee, are detrimental to TSSA’s interests
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(6) to represent TSSA’s members in disputes arising out of their employment
where they are considered of sufficient importance, subject to Rules 4.4.1(a) to

(e)
(7) to keep within the policy and decisions of the Annual Delegate Conference.
Disciplinary Powers of EC

(f) The Executive Committee may suspend or, in case of serious misconduct,

dismiss any TSSA officer. It may also:

(1) remove any incompetent or insubordinate Branch or Divisional Officer after

consultation with the Branch or Divisional Council concerned
(2) reverse the decision of a Branch or Divisional Council

(3) make and vary regulations regarding the constitution and working of

Divisional Councils

(4) close any Branch when it considers (after consultation with the appropriate

Divisional Council) that course to be necessary in TSSA’s interests

(5) in accordance with Rule 5.2, suspend or remove a lay representative from

office.
Right of Appeal against EC decisions

(g) The Executive Committee may take such action as it may deem necessary in
the interests of TSSA in relation to any of the matters mentioned in this Rule, but
any Member, Officer or Branch aggrieved by such action shall have the right to
appeal to the next Annual Delegate Conference and shall have the right of reply to
the Executive Committee representative who speaks on the appeal. All reasonable
expenses incurred by a Member, Officer or Branch making an appeal shall be
borne by TSSA’s Central Fund.

Conference
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(h) The Executive Committee may propose or support motions at Conference, but
not vote at Conference. It may also nominate candidates for any office or

delegation, except ordinary membership of the Executive Committee.
Power to Require Reports and Returns

(i) Branches, Branch Officers, lay representatives, Divisional Councils and SOGs
shall supply to the Executive Committee such reports, lists, returns, accounts and
similar or other information, as the Executive Committee shall from time to time
and at any time require and in such format and with such regularity as the

Executive Committee may require.

10.2 APPEALS TO ANNUAL CONFERENCE

(a) Any member dissatisfied with a Branch or SOG decision may refer the subject
in dispute to the Executive Committee, from whose decision appeal can be made

to the next Annual Delegate Conference.

A Branch or SOG may also appeal to the Conference about any dispute with the
Executive Committee. See also Rule 3 (Rules) and Rule 9.1(g) (Executive

Committee).

Notice of appeal must reach the Head Office two months before the Conference

assembles.

(b) Involved parties shall provide in writing details of any appeal and those details
shall be made available to Branches, SOGs and Annual Conference Delegates at

the same time as the final Conference Agenda.

(c) The Standing Orders Committee shall make provision in Annual Conference

order of business for hearing any appeal during Annual Conference.

(d) An appeal hearing will be decided by the same methods as in voting
arrangements in Conference Regulations by Annual Conference immediately

following the right of reply.
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Findings and conclusions

Introduction

25.

26.

27.

28.

29.

Having considered the oral evidence alongside the facts agreed by the parties
in advance of the hearing, | find further facts as follows:

The TSSA has been through a period of extreme turbulence over the past 3 to 4
years, beginning with the publication of allegations of sexual harassment,
discrimination and bullying within the organisation. In 2023, after the publication
of a report following an independent inquiry led by Baroness Helena Kennedy
KC, the Union saw a significant turnover in its senior leadership team, including

the departure of Mr Cortes.

There was some dispute at the hearing about the precise role Mr Cortes had
occupied within the Union at the time of his departure, but | have reached no

findings on that, as it has no bearing on the complaints | need to resolve.

Along the same vein, | think it important to note that during the hearing Mr Cortes
made me aware that there are other ongoing legal proceedings relating to the
termination of his employment. Because of this, | have been careful to restrict
my findings to only those that are absolutely necessary to enable me to resolve

the complaints before me.

It also became apparent during the hearing that the Union had prepared for the
hearing on the basis that | would be considering the entirety of the circumstances
surrounding Mr Cortes’ departure from the Union, in other words, including the
circumstances that led to the termination of his employment. As a result, much
of the witness evidence put forward by the Union was not directly helpful to me
in resolving the complaints. Notwithstanding this, | am confident that | heard
sufficient witness evidence from both parties to be able to resolve the complaints
brought by Mr Cortes.

Complaint 1 - findings of fact
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30.

31.

32.

33.

34.

Mr Cortes’ first complaint relates to the decision to expel him from the Union.
The decision was taken by the Executive Committee on Monday 5 June 2023.
This came the day after Mr Cortes had unsuccessfully appealed to the Annual
Delegate Conference against his dismissal from employment. While Mr Cortes’
dismissal from employment is not the subject of his complaint before me, | have
found it necessary to reach certain related findings in order to determine his

complaints.

Mr Alexandrou told me that the decision to dismiss Mr Cortes from employment
was taken in February 2023, shortly after the publication of the Kennedy Report.
All three of the Union’s witnesses told me that the basis for the decision to
dismiss was the findings set out in the Kennedy Report, which led the Executive
Committee to conclude that Mr Cortes had breached the objects of the Union
and brought it into disrepute. | accept their evidence that the conclusion was
based on the findings set out in the report, although for the avoidance of doubt,
I make no findings of my own as to whether the findings set out in the report
justified the conclusion the Executive Committee reached. That is not a matter

for the Certification Officer.

The foreword to the report records that Baroness Kennedy was asked to conduct
an Inquiry into sexual harassment within the TSSA following the publication of a

video in which allegations were made against three people, including Mr Cortes.

Ms Heywood told me that the Kennedy report was made publicly available on
the Union’s website, and that it had a devastating effect on the Union and rippled
throughout the wider trade union movement. She told me that it was a difficult
time, with pressure applied on the Executive Committee from the Union’s staff
group, the membership, and the press. She also told me that throughout the
period, the Union began haemorrhaging members. On that basis, | find that the

Kennedy report was well known by all with an interest in the affairs of the TSSA.

The report had a wide-reaching impact, and Mr Cortes was specifically named

not only in the contents of the report, but in the allegations that led to the Inquiry.
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35.

36.

37.

On that basis | find it implausible that Mr Cortes was not aware of the contents
of the report, and the findings it reached about him by the time of his dismissal
from employment, and certainly by the time of his appeal against dismissal and
the subsequent letter informing him of his expulsion from the Union. Further,
while Mr Cortes argued that the Union had at no stage “furnished him with a copy
of the report”, he conceded that he “might have seen it”.

Mr Alexandrou told me that the Executive Committee had debated a motion in
March of 2023 which, if carried, would have resulted in Mr Cortes’ expulsion from
membership. He told me that the decision in March had been to wait until the
outcome of Mr Cortes’ appeal against dismissal from employment in June 2023,
before tabling the same motion again. Mr Alexandrou also told me that the
motions were identical, and the grounds upon which they were founded were
that Mr Cortes had breached the objects of the Union and brought it into
disrepute. These were the same grounds as relied upon for the decision to

dismiss Mr Cortes from employment.

In her witness statement, Ms Heywood told me that her recollection of the
meeting on 5 June 2023, was that the Interim President and Interim General
Secretary proposed to the Executive Committee that because Mr Cortes had lost
his appeal, and therefore his dismissal from employment stood, he no longer
qualified for membership, and should, therefore, be expelled. However, during
her oral testimony, Ms Heywood stated that she believed the decision was, in
fact, taken not as a result of membership eligibility, but rather as a disciplinary

sanction, and that it relied upon the findings set out in the Kennedy report.

| accept Mr Alexandrou’s evidence set out in paragraph 35. Therefore, on the
balance of probabilities, while | believe the question of eligibility for membership
may have arisen as part of a wider debate, | find that at its core, the decision to

expel Mr Cortes was a disciplinary decision.
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38.

39.

Mr Cortes received notice of the decision to expel him from membership through
a letter signed by Mr Alexandrou, dated 8 June 2023. The letter is recorded in

full at paragraph 11 above.

During his oral testimony, Mr Alexandrou told me that the letter had been written
by the Executive Committee’s note taker, and that it had been sent on his behalf
without him having had sight of it. He told me that this came about because he
had been in the process of ending his term as Interim President and handing
over to the incoming President, and was on holiday at the time the letter was
sent. Mr Alexandrou told me that he had expected the letter to refer to the
charges against Mr Cortes, and did not know why it did not. | accept Mr

Alexandrou’s evidence on these points.

Complaint 1 - conclusions

40.

41.

42.

43.

As complaint 1 contains an allegation of a breach of an explicit rule of the Union
and allegations of breaches of implied rules relating to natural justice, | will deal
with the allegations separately, beginning with the alleged breach of an explicit

rule of the Union.

This element of Mr Cortes’ complaint hinges on his argument that the Executive
Committee relied on a power found in Rule 9.1(e)5, and he argues that no such

power is found in that Rule.

Rule 9.1(e)5 says:

“(e) The Executive Committee’s duties shall be:

(5) to suspend, dismiss or remove from office members...”

Mr Cortes argues that the words of the Rule are clear. He argues that the Rule
can only be used in relation to members who hold office within the Union, and
that it grants the Executive Committee a power to unseat a member from a held
office, either temporarily or permanently. Since he did not hold any office at the

relevant time, he argues that the Rule cannot be applied to him.
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44.

45.

46.

47.

48.

49.

Ms Winstone argued that the correct reading of the Rule is as a list of three
separate powers, each with the common object “members”. On that reading, the
powers would be “to suspend members”, “to dismiss members”, and “to remove
members from office”. Ms Winstone suggested that an additional comma after
“dismiss” would have made the meaning clearer, but that even without an

additional comma, this was the true meaning, nonetheless.

Mr Cortes argued that the phrase “from office” qualifies all three of “dismiss”,
‘remove”, and “suspend”, so that the powers are: “to suspend members from
office”, to “dismiss members from office”, and to “remove members from office”.
When | asked him to explain to me the difference between dismissal from office
and removal from office, he argued that “dismissal” dealt with nationally elected

positions, while “removal” dealt with the positions of workplace representatives.

| can see no grammatical basis for reading the phrase “from office” backwards
so as to qualify “dismiss” and “suspend” as well as “remove”. More importantly,
| see no reason for the Rule to say the same thing twice. In ordinary language,
“dismiss from office” and “remove from office” hold the same meaning. | have
neither seen nor heard anything to support the argument made by Mr Cortes that
one category of office holder is dismissed, while another is removed.

Instead, | prefer Ms Winstone’s reading of the Rule, and find that the natural
reading of it is that it sets out three distinct powers: to remove members from

office, to dismiss members, and to suspend members.

On that basis, | find that Rule 9.1(e)5 does grant the Executive Committee a

power to expel members from TSSA.

Further, | find it determinative that Mr Cortes’ argument was not that the
Executive Committee did not hold the appropriate power to expel him, but that it
had relied on an incorrect Rule in doing so. Mr Cortes argued that the Executive
Committee could have relied on a power found in Rule 3, which grants it a broad

discretion to deal with any matter not provided for elsewhere in the Rulebook.
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50.

51.

52.

53.

54.

95.

| agree and therefore find that the Executive Committee did have the substantive
power to expel Mr Cortes from membership.

On that basis, | find that the decision to expel Mr Cortes had a valid grounding
within the Rules of the Union. The letter of 8 June 2023 informing Mr Cortes of
this decision, indicates that the provision relied upon was Rule 9.1(e)5. However,
since the letter was drafted by the Executive Committee’s note taker, and since
it was not subject to any ratification, and since the signatory to the letter (Mr
Alexandrou) told me he was surprised that it did not refer to more of the content
of the Executive Committee’s discussion, | find that it cannot be treated as a
reliable record of the entirety of the Executive Committee’s reasoning. Therefore,
even if | were wrong in my finding that Rule 9.1(e)5 confers a power to expel
members, the parties agree that the power exists in the Rulebook as a whole.
Therefore, at most, the error the Union made was to reference the incorrect
provision. However, that does not mean that the act of expelling Mr Cortes was

taken in breach of the Rules.

| will now turn to the element of Mr Cortes’ complaint alleging that the decision

to expel him breached implied rules relating to natural justice.

Mr Cortes’ complaint alleges that he did not receive notice of the charges against
him, he was not allowed to answer those charges, and that the charges were not

heard by an unbiased body.

In addressing the first strand (notice of charges), Mr Cortes relied on an
argument that the letter sent to him on 8 June 2023 did not refer to explicit
charges, and that the Union had not furnished him with a copy of the Kennedy

report.

In paragraph 34, | recorded my finding that at the time Mr Cortes was expelled
from the Union, he was aware of the contents of the Kennedy report and the
allegations it made against him. On that basis therefore, | find that Mr Cortes did

know that the charge against him was that of breaching the objects of the Union
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56.

57.

58.

59.

60.

and bringing it into disrepute. The charge may not have been explicitly recorded
on the letter sent to Mr Cortes, but | find he was aware of the charge he needed

to respond to.

In previous cases, Certification Officers have established that the principles of
natural justice incorporated as implied terms in trade union rule books are
intended to serve an overarching purpose of ensuring that a process is fair. From
that foundation, | need to decide if the requirement that the union member facing
disciplinary charges is given notice of those charges should be construed as
placing the union under an obligation to explicitly record a statement of charges
in a notice informing that member of the application of a disciplinary sanction, or

alternatively, if a provable knowledge of the charges is sufficient.

| am surprised that the Union chose not to set out the charges explicitly.
However, given the wide-reaching nature of the Kennedy report, and my finding
in paragraph 34 that Mr Cortes was well aware of the substance of the charges
against him, | find that an implied rule relating to Mr Cortes’ right to be given

notice of the charges was not breached.

For the avoidance of doubt, my finding in paragraph 57 rests on the particular
and specific facts and circumstances of this case. The Kennedy report was both
highly publicised and widely shared, and Mr Cortes was named throughout it and
in the allegations that led to it. These circumstances are highly exceptional. |
would typically expect a union to expressly set out the charges being brought
against a member in its disciplinary communications, and my findings in regard
to Mr Cortes’ complaint should not be taken as an endorsement of reliance on a

member’s pre-existing knowledge of charges.

The second strand of natural justice that Mr Cortes alleges was breached relates
to his right to be given an opportunity to state his case.

At paragraph 35, | found that the Union relied on the same charges in expelling

Mr Cortes from membership as in dismissing him from employment. While | have
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61.

62.

63.

64.

65.

66.

67.

been careful in avoiding reaching any findings relating to the process
surrounding Mr Cortes’ dismissal from employment, it is factual that he appealed

that decision to the Union’s Annual Delegate Conference in early June 2023.

It is important to emphasise again that | have no jurisdiction to make any
determinations as to whether or not the termination of Mr Cortes’ employment
was fair.. However, since | have found that the charges brought by the Union in
both processes were the same, and since | have found that Mr Cortes
participated in an appeal against those charges in the context of his dismissal
from employment, | find that he did have the opportunity to state his case.
Further, the letter of 8 June 2023 informed Mr Cortes of his right to appeal
against the decision to expel him from membership, giving him a further

opportunity to state his case before a final decision was made.

Taking all of these points together, | find that Mr Cortes was not deprived of his

right to answer the charges made against him.

The third strand of natural justice that Mr Cortes alleges was breached relates to

his right to be heard by an unbiased panel.

In his complaint, Mr Cortes alleges that “those making the accusations also

executed the expulsion”.

The Executive Committee did not make accusations against Mr Cortes. It
considered the findings of the Kennedy report and reached its decision to expel
him based on those findings. Therefore, the expulsion was not executed by those
who made the accusations.

On that basis, | find that Mr Cortes was not deprived of his right to have the

charges heard by an unbiased body.

Should | be wrong about that, | am mindful that the Rules provide that decisions
made by the Executive Committee can be appealed to the Annual Delegate

Conference, and that once at the conference, while the Executive Committee
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may propose or support motions, they cannot vote. The letter to Mr Cortes of 8
June 2023 informed him of his right to appeal, and | am therefore further satisfied

that his right to have the charges heard by an unbiased body was not withheld.

Complaint 1 — decision

68.

69.

70.

71.

For the above reasons, | do not uphold Mr Cortes’ first complaint. | find that Rule
9.1(e)5 was not breached, and | find no breaches of implied rules relating to

natural justice.

Complaint 2 - findings of fact

Mr Cortes’ second complaint relates to his appeal against the decision to expel
him from membership. The chronology of correspondence relating to Mr Cortes’
appeal is set out in the agreed facts, and | make the following further findings of

fact on the basis of the withess evidence.

Mr Carney told me that appeals against decisions made by the Executive
Committee occur rarely, if ever, within TSSA. He added that appeals against
decisions relating to the expulsion of members are rarer still. Mr Carney told me
that during the 10 years that he was President of the Union, he presided over
between 6 and 12 appeals at the Annual Delegate Conference, and that to the
best of his recollection, none of those related to expulsion. | accept his evidence

on these points.

Ms Heywood told me that in the lead up to the 2024 Annual Delegate
Conference, the Union was in a state of disarray. She told me that the member
of staff responsible for organising the conference had resigned in the weeks
immediately prior to the conference. She told me that this left the organisation of
the conference to the General Secretary, Ms Eslamdoust, and that this placed
Ms Eslamdoust under overwhelming pressure. Ms Heywood also told me that
the Union staff undertook a period of industrial action during the same time, and
that there was a high level of staff absence, including the General Secretary

herself. | accept Ms Heywood’s evidence on these points.
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72.

73.

74.

75.

Mr Carney told me that during his Presidency, appellants would be told the date
they would be required at the conference, and that it would nearly always be the
Sunday. | accept Mr Carney’s evidence on this, and find that, given Mr Cortes’
many years of experience with the Union, he would have known, or at least ought
reasonably to have anticipated it likely, that his appeal would be held on Sunday
2 June 2024.

It is clear from the emails Mr Cortes sent to Ms Eslamdoust on 20 May 2024, 28
May 2024, and 31 May 2024, that his wish was to attend the conference in

person for his appeal.

However, Ms Heywood told me that arrangements had been made in advance
of the conference for Mr Cortes to conduct his appeal via video link. She also
told me that she was surprised to learn that the details of these arrangements

had not been shared with Mr Cortes. | accept her evidence on this.

Ms Heywood also told me that she had attempted to call Mr Cortes using
WhatsApp prior to the scheduled time of his hearing, and that she had done so
in the presence of the Union’s solicitor. She told me that the solicitor had also
attempted to call Mr Cortes directly. | accept her evidence that these attempts

were made.

Complaint 2 — conclusions

76.

77.

Mr Cortes’ second complaint is again that the Union breached an explicit rule as
well as denying him natural justice. However, unlike his first complaint, here the
two elements are in substance two sides of the same coin. The explicit rule, Rule
9.1(g), grants the appellant a right of reply, and Mr Cortes argues that natural
justice reinforces this right by requiring reasonable notice for the exercise of the
right, without which the right cannot be realised. Mr Cortes’ complaint is that he

was not given sufficient notice to able to exercise his right of reply.

It is unfortunate that the Executive Committee’s decision that Mr Cortes should

conduct his appeal via video link was not communicated to him in advance, and
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78.

79.

80.

81.

82.

that he only learnt of it through receiving an invitation to join the appeal
electronically. However, while | have some sympathy with the reasons
expressed by Mr Cortes for his preference to attend in person (as recorded in
paragraph 15 of the agreed facts), | cannot see any requirement in the Rules
that a member’s preference between attending online or in person must be

honoured.
Rule 9.1(g) states:

The Executive Committee may take such action as it may
deem necessary in the interests of TSSA in relation to any of
the matters mentioned in this Rule, but any Member, Officer
or Branch aggrieved by such action shall have the right to
appeal to the next Annual Delegate Conference and shall have
the right to reply to the Executive Committee representative
who speaks on the appeal. All reasonable expense incurred
by a Member, Officer or Branch making an appeal shall be
borne by TSSA’s Central Fund.

I must decide therefore whether Mr Cortes’ right to reply was withheld because
of the amount of notice he received for the precise date and time of his appeal.

At paragraph 72, | found that Mr Cortes knew, or at least ought reasonably to
have anticipated it likely, that his appeal would be held on the Sunday of the

conference.

Mr Cortes gave the Union no indication that there were any dates or times during
the conference that he was unavailable, including the possibility that he would
be uncontactable throughout the Sunday. The consequence of this was that he
missed the multiple attempts by the Union to contact him, by a variety of

methods, at different times.

| have found in paragraph 74 that arrangements were made much earlier than

the Sunday morning, and it is clearly regrettable that these arrangements were
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83.

not shared with Mr Cortes. | also found at paragraph 71, that the Union was in a
state of disarray at this time, and so | find this is more likely the result of
disorganisation than design. | have found that Mr Cortes knew, or ought
reasonably to have anticipated it likely that his appeal would be held on the
Sunday of Conference, and | have found that the Union made multiple attempts
to contact him, beginning on the Sunday morning and continuing throughout that
day. Therefore, while more notice would have been preferable, | find that

sufficient notice was ultimately given, and Rule 9.1(g) was not breached.

Should | be wrong about this, | find that any arguable deficiency in the notice
given to Mr Cortes on the Sunday, was mitigated by the Union’s decision to
reschedule the appeal for the following day. Again, Mr Cortes did not make
himself available, writing that he was unavailable due to a long-standing

engagement he had again not previously flagged with the Union.

Complaint 2 — decision

84.

For the above reasons, | do not uphold Mr Cortes’ second complaint. | find that
Rule 9.1(g) was not breached, and | find no breaches of implied rules relating to

natural justice.

Complaint 3 - findings of fact

85.

86.

87.

Mr Cortes’ third complaint also relates to his appeal against the decision to expel

him from membership.

There was agreement between the parties that around mid-May 2024, a final
conference agenda was circulated to the Union’s Branches, Self Organised
Groups, and Annual Conference delegates, and that an amended final

conference agenda was circulated the day before the conference began.

There was also agreement between the parties that the written details of appeal
prepared by Mr Cortes were not included with either version of the final

conference agenda.
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88.

89.

90.

91.

Mr Cortes became aware of this on 2 June 2024, when he received an instant
chat message from a delegate at 10:29. The same person sent Mr Cortes
another message shortly after, at 11:29 telling him that the written details had

now been circulated.

The eventual vote on Mr Cortes’ appeal was held following a debate that began
at 11:30 on 3 June 2024, allowing Branches, Self Organised Groups and Annual
Conference Delegates 24 hours to consider the merits of the appeal before

participating in the debate.

Ms Heywood was President at the relevant time, and, in her witness statement,
she told me that after she completed a speech against the appeal, a majority of

delegates voted against the appeal.

Ms Heywood also told me that it was not only the paperwork relating to Mr
Cortes’ appeal that was missed from the final conference agenda, but that
paperwork relating to another appeal was missed as well. She added that she
believed these documents were both missed as a direct result of the departure
of the member of staff responsible for organising the conference. | accept her

evidence on the points in paragraphs 89 and 90.

Complaint 3 — conclusions

92.

As with complaints 1 and 2, Mr Cortes’ third complaint is again that the Union

breached an explicit rule as well as denying him natural justice.

93. The explicit Rule that Mr Cortes alleges to have been breached is Rule 10.2(b).

The Rule states:
10.2 Appeals to Annual Conference

(b) Involved parties shall provide in writing details of any appeal
and those details shall be made available to Branches, SOGs
and Annual Conference Delegates at the same time as the
final Conference Agenda.
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94.

95.

96.

97.

98.

99.

As recorded in paragraph 87, the parties agreed that the written details of Mr
Cortes’ appeal were not made available at the same time as the final conference

agenda.

| therefore find a breach of the express terms of Rule 10.2(b). | must decide if

the breach amounts to a breach of any implied rules relating to natural justice.

Mr Cortes argues that the reason Rule 10.2(b) requires the circulation of the
written details of any appeals is to allow members who would not be attending
the conference, to attend meetings of their Branch or Self Organised Group, and
to mandate the delegates on how to vote. Mr Cortes argues that because of the
late circulation of the written appeal documents, natural justice was breached.

| neither saw nor heard any evidence to suggest that delegates at the conference
felt in any way limited in their ability to participate properly in the debate and
voting around Mr Cortes’ appeal. At paragraph 90, | found that a majority of
delegates voted in the appeal. This shows that the timing of the circulation of Mr
Cortes’ appeal documents did not in practice prevent delegates from

participating in the decision.

| am also mindful that there is no explicit requirement in Rule 10.2(b) that the
Final Conference Agenda is circulated in advance to allow time for Branches,
Self Organised Groups, or other delegates to consult members before voting,
only that if appeals are received, the written paperwork should be circulated

concurrently with the agenda.

| find, therefore, no breach of an implied rule relating to natural justice.

Complaint 3 — decision

100. For the above reasons, | partially uphold Mr Cortes’ third complaint. | find that

Rule 10.2(b) was breached, but | find no breach of an implied rule relating to

natural justice.
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Enforcement

101.

102.

103.

104.

105.

| have partially upheld Mr Cortes’ third complaint, finding a breach of the express
terms of Rule 10.2(b).

Section 108B(3) of the 1992 Act provides that where the Certification Officer
makes a declaration pursuant to an application under section 108A, he shall
make an enforcement order unless he considers it would be inappropriate to do
so. The type of order that the Certification Officer may make is restricted to either
a requirement that the Union take steps to remedy the breach or abstain from
specified acts with a view to securing that a breach of the same or a similar kind
does not occur in future. There is no statutory guidance as to the circumstances
to be considered when deciding if it would be inappropriate to make an
enforcement order. The Certification Officer has, therefore, wide discretion, and

each case must be considered on its own facts and circumstances.
| asked the parties to make submissions regarding enforcement.

Mr Cortes argued that my enforcement order should restore him to membership
of the Union. Ms Winstone argued that the explicit breach of Rule 10.2(b) related
to a technicality, which she argued had no bearing on the eventual debate and
vote held in relation to Mr Cortes’ appeal, and as such, it would be inappropriate

for me to make an enforcement order.

Having carefully considered the arguments made by the parties, | find that the
breach cannot be remedied. The only remedy | can see would be to require the
appeal to be reheard with the documents circulated at the same time as the
agenda. However, | found in paragraph 97 that the breach did not prevent
delegates from participating in the debate and voting regarding the appeal.
Therefore, | find it would not be appropriate to require the Union to repeat the
exercise. Further, as | found in paragraph 98, since there is no explicit
requirement in Rule 10.2(b) that the final conference agenda is circulated to allow

time for Branches, Self Organised Groups, or other delegates to consult
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members before voting, any enforcement order | make could result in delegates
receiving the appeal papers with exactly the same amount of time to consider Mr
Cortes’ appeal as they did on the facts of this complaint. Therefore, | find that an

enforcement order with the purpose of remedying the breach is inappropriate.

106. The other option available to me is to make an enforcement order requiring the
Union to abstain from specified acts with a view to securing that a breach of the

same or a similar kind does not occur in future.

107. At paragraph 71 | accepted Ms Heywood’s evidence that in the lead up to the
2024 Annual Delegate Conference, the Union was in a state of disarray. The
member of staff with responsibility for organising the conference had resigned in
the weeks immediately prior to the conference, Union staff were undertaking a
period of industrial action and that there was a high level of sickness absence in

the staff group, including the absence of the General Secretary herself.

108.1 find it improbable that a convergence of crises such as this will occur again and
lead to a repeat of the specific breach | have found. Therefore, | consider that an
enforcement order requiring the Union to abstain from specified acts in future
with a view to securing that a breach of the same or a similar kind does not occur

is also not appropriate.

Financial penalties

109. Having partially upheld Mr Cortes’ third complaint and therefore having the
power to make an enforcement order, | have the power pursuant to section 2(1)
of Schedule A4 of the 1992 Act to consider whether | should make a financial
penalty order. | sought Mr Cortes and the Union’s initial views on this at the

hearing.

110. Mr Cortes explained to me that he considered the Union’s money to be members’
money, and that therefore, members would be paying the financial penalty. On

that basis he asked me not to make a financial penalty order.
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111.Ms Winstone argued that the Union had been open that the breach of Rule
10.2(b) was a genuine administrative oversight, that there was no suggestion
that a similar breach had occurred historically, and that the breach had no

significant impact on Mr Cortes.

112.On balance, given my findings regarding the disarray the Union found itself when
the breach occurred, | do not think it is proportionate to impose a financial penalty

on the Union.

AN KN

Michael Kidd
The Certification Officer
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