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	Inquiry held on 18 October 2022

	by Nigel Farthing LLB

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 20 October 2025



	Order Ref: ROW/3243669

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Leicestershire County Council (Addition of Public Footpath B38a along Read’s Close, Slawston) Modification Order 2018.

	The Order is dated 22 October 2018 and proposes to modify the Definitive Map and Statement (‘DMS’) for the area by adding a public footpath at Read’s Close, Slawston, as shown on the Order Map and described in the Order Schedule.

	There were 3 objections outstanding at the commencement of the inquiry.
In accordance with Paragraph 8(2) of Schedule 15 to the 1981 Act notice has been given of the proposal to confirm the Order with modifications.

	
Summary of Decision: The Order is confirmed subject to modifications set out below in the Formal Decision.
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Procedural Matters
This decision should be read in conjunction with the Interim Decision (“ID”) dated 3 November 2022 and the Second Interim Decision (“ID2”) dated 14 December 2023, with the numbers in square brackets representing particular paragraphs in the ID or ID2. The ID2 proposed to confirm the Order but with the order route having the status of a Restricted Byway rather than a Public Footpath.
One objection to the proposed modification was submitted and one representation in support of the proposed modification was received from the OMA. 
I held a hearing on 12 February 2025 at County Hall, Leicester (‘the hearing’).
The Main Issues
The main issues are set out in the ID and ID2. I do not propose to repeat the matters set out in those earlier decisions unless relevant to the points specifically arising at this stage. Reliance is however placed on the conclusions reached in ID2 and the reasoning supporting those conclusions. The issue before me now is whether there is any new evidence or argument sufficient to justify a departure from the findings of the ID2. In undertaking that review I have considered any such new evidence and argument alongside that available at the inquiry and by way of written representations relating to the ID2.
Reasons
The issues arising from the objection to ID2, and which formed the substance of the discussion at the hearing, primarily concern the weight to be attached to King’s Map, The Finance Act map and the objector’s title documentation. Other matters were also raised but proved to be of no relevance. As in ID2, I shall consider the issues in turn before turning to the other matters raised in the parties’ representations and discussed at the hearing.
Kings Map (1806)
King’s Map is dealt with in the ID2 (where it is wrongly referred to as ‘Kent’s Map’). A description is given as to what is depicted on the map and stated in the key. There is no substantive dispute as to physical representation of the route on the map, but the Objector does not accept that the key identifies the Order route as a public carriageway. The Objector also questions the credibility and authority of the map and thus the evidential weight that should be attached to it when assessing the totality of the evidence.
Counsel for the Objector (‘Counsel’) asserts that no new evidence in relation to King’s Map has been produced since the first inquiry. Whilst recognising that the first inspector did not have the key to the map, he notes that this was available to the OMA and was referred to in documentation relating to the inquiry. Furthermore, Counsel argues “The addition of the key cannot be transformative of the map’s evidential significance.” 
Counsel recognises that ‘the key shows Public Carriage Roads as solid fine parallel lines and broken parallel lines.’ He appears to accept that Read’s Close is depicted between solid fine parallel lines but argues that this does not represent it as a public carriage road because it is located within a v. He supports this argument by highlighting the lack of evidence as to the methodology and rigour employed by King in determining the status of depicted routes. He suggests a ‘lacuna in the key’ in that it does not have a means of depicting a private carriageway and that ‘they would by default have been shown as public’. 
Counsel identifies that King showed ‘roads within village boundaries with solid lines, whereas outside villages they are identified with broken lines’. He concludes that ‘this suggests that, within villages, King’s Map does not differentiate between public and private roads.’ Comment is also made as to the small scale of the map (1”:1 mile).
Counsel finally comments on the purpose for which King’s Map was prepared and notes there is no evidence to indicate that a purpose was to distinguish public from private rights.
The OMA evidence is that the map was prepared for the benefit of the fox hunting community to provide information as to where they could legitimately travel. Evidence is also provided of the experience of William King as a surveyor and map maker.
I have accepted in ID2 that King’s Map is not conclusive as to the status of the Order route. Counsel seeks to persuade me to ignore the representation on the map of the Order route as a Public Carriage Road. I do not accept that to do so would be reasonable. The map is drawn to a small scale but notwithstanding this Read’s Close is unambiguously depicted and represented as a public carriage road. The map maker has considered the Order route to be of sufficient significance to be shown on the map and to be attributed that status. I have to attach some weight to this, and that weight cannot be insignificant. If, as the Objector argues, Read’s Close was a private occupation road there would have been little reason for it, or indeed any private road, to be shown on a map of this small scale.
In the absence of evidence explaining the steps taken by King to establish the status of routes shown on the map, I accept that the weight that can properly be attributed to this evidence must be tempered. Nonetheless, it is positive evidence of public carriageways status which should be assessed alongside all other relevant material.
Finance Act 1910
There is no new evidence in relation to the Finance Act Map. The issue was considered in the ID2 [13] to [16] where it is explained that this evidence was not available at the inquiry and was therefore new evidence at the ID2 stage. 
In written closing submissions following the hearing Counsel sought to argue that markings on the Finance Act map, which was based on an OS survey, suggested differential treatment of the northern section of Read’s Close and other roads. Having been referred by the OMA to the publication ‘Ordnance Survey Maps, A Guide for Historians’, Counsel accepts that the lines shown on the map in fact denote the edge of the built-up area of the village and are therefore of no relevance to the status of the Order route.
Counsel’s other arguments in relation to the Finance Act evidence are essentially that the quality of the map is inconsistent and poor and that the weight that should be attached to this evidence must assessed accordingly.
I do not consider the quality of the map to be a factor of any real significance. There can be no dispute that the map shows Read’s Close as uncoloured and it is this which is of relevance. I do not accept the Objector’s argument that the treatment of Read’s Close on the Finance Act map is ‘ambiguous’. 
I recognise that there can be more than one explanation for a route being shown excluded from duty. However, the guidance referred to by Counsel states that where a route is shown excluded from duty there is a strong possibility that it was considered a public highway. The ‘strong possibility’ will have less value if some alternative explanation for exclusion from duty can be provided. In his written representations Counsel states ‘For the avoidance of doubt it is not suggested that this is such a case, but Read’s Close may have been left uncoloured as a private occupation road of possibly uncertain ownership, as happened in Maltbridge’. I recognise this is a possibility but note that the Objector does not suggest it to apply in this case.
The representation of the Order route on the Finance Act map is therefore relevant evidence which I must bring into account. The weight that should be attached is addressed below.
Title documentation
Evidence of the title to Rosslyn House is relied upon by Counsel to rebut the evidence of the Finance Act map. The evidence shows that part of the Order route B – C is contiguous with, but outside, the northern boundary of Rosslyn House (which adjoins the Objector’s property, Weston House). Conveyancing documents relating to Rosslyn House have from 1929 described that property as being bounded on the north by an ‘occupation road’.
Counsel relies upon the description of the Order route in the conveyancing documents as an ‘occupation road’ as evidence to rebut any inference of public highway status arising from the Finance Act map, indeed he suggests that this evidence ‘should attract substantial weight’. 
Counsel places reliance upon the judgment of Sullivan J in Maltbridge Island Management Company v Hertfordshire County Council (1998) CO 540/98 (’Maltbridge’). In that case the conveyancing documents demonstrated that the vendors transferred or shared private rights of access to a mill which would have been unnecessary had public rights existed. The documents also referred to a sharing of maintenance responsibilities. In his conclusions the judge said:-   
‘The private documents before the inspector spanned a period of many years. They dealt specifically with the way in question and were entirely consistent with the existence of a private carriageway to the mill and the accommodation bridge. In some cases private documents might be regarded as less reliable than public documents because, for example, they might be self-serving, or they might be based on inadequate information because of the absence of detailed investigation and any opportunity for what would nowadays be described as public consultation. But there is considerable force in Mr Ainger's submission that, to take the example of the 1907 conveyance, there would have been no point in imposing conditions dealing with the cost of keeping the lane and the river bridge in repair if the way was a public highway. These were onerous repairing obligations. Both parties to the conveyance would have had every reason to ascertain the true position and then to reflect it in the conveyance.’
In Maltbridge the judge placed significant weight on the private conveyancing documents and found their evidence outweighed any suggestion of public status arising from Tithe and Finance Act evidence. 
In Fortune v Wiltshire Council [2013] 1 WLR 808 (‘Fortune’) the Court of Appeal was required to consider similar issues concerning the weight to be attached to evidence from the Finance Act map relative to the value of conveyancing documents. 
In relation to the Finance Act, I quoted in ID2 from the judgment of Lewison LJ in Fortune but for the sake of expediency will repeat the passage: -
[bookmark: _Hlk210836089]‘The consensus of opinion, therefore, is that the fact that a road is uncoloured on a Finance Act map raises a strong possibility or points strongly towards the conclusion that the road in question was viewed as a public highway. The Planning Inspectorate Consistency Guidelines suggest that such a highway was normally a vehicular highway, although Mr Braham warns that if viewed in isolation, the lack of colouring leaves open the question whether the highway in question was no more than a bridleway’
In ID2 I quoted a further passage from Lewison LJ stating that the Finance Act evidence ‘was simply one piece of a jigsaw’.
In dealing with the evidence of the conveyancing documents Lewison LJ said: -
‘There may be cases in which private conveyancing documents all point one way: viz. to the conclusion that there was no highway. In such a case the force of the evidence of private conveyancing documents may outweigh the value of public documents such as a tithe map or a Finance Act assessment which were not prepared for the express purpose of recording public rights of way. Maltbridge Island Management Co Ltd v Secretary of State (31 July 1998) [[1998] E.G. 134 (C.S.)] is one such example. But in the present case it is accepted that the private conveyancing documents do not speak with one voice. Moreover, in so far as they suggest that there was no highway at all they are simply wrong.’
In contrast to the factual position in Maltbridge, in the present case the evidence from the conveyancing documents is very limited; it is confined to a description of the northern boundary of Rosslyn House adjoining an ‘occupation road’. The conveyancing documents do not, as in Maltbridge, ‘deal[t] specifically with the way in question’ other than to define the boundary.
It is common ground that the Order route lies outside the paper title to Rosslyn House (and, at the relevant times outside the title of Weston House). There is no suggestion that Rosslyn House or Weston House have the benefit of any private right of way over the Order route, nor that the owners of these properties contributed to the maintenance of it. The only purpose of the reference to the Order route in the conveyances was descriptive; to locate the northern boundary of the property. For this purpose, the true status of the Order route was not material. It would not have been necessary for the person drafting the conveyance to have investigated the status of a road lying outside the property in question over which the property enjoyed no rights, and it is difficult to think of any reason why they would have done so. Once the description using the term ‘occupation road’ had been used in the 1929 conveyance it is likely that it was simply repeated in subsequent conveyances and thus perpetuated. No evidence has been presented of any conveyancing documents prior to 1929. 
In Maltbridge the High Court found the evidence from the conveyancing documents sufficient to outweigh the ‘strong possibility’ of highway status arising from the treatment of the route on the Finance Act map. In Fortune the Court of Appeal concluded that the evidence of the conveyancing documents was not sufficient to displace the same ‘strong possibility’. Both cases were decided on their own facts and in Fortune it was recognised that was the correct approach.
In Maltbridge the conveyancing documents being considered had a direct relevance to the route in question; the documents gave positive support for private status. The facts in the present case do not, in my judgement, and for the reasons given, have the same degree of relevance and in consequence the weight that I can attach to the description of the Order route as an occupation road is diminished significantly.
For completeness I should explain the basis upon which title to the Order route contiguous with Weston House is now registered in favour of the owners of that property. In 2004 an application was made to the Land Registry by the owner of Weston House to register that part of the Order route which was contiguous with the northern and western boundaries of their property (thus part of B to C and all of C to D). The basis of the application was that the land in question had been occupied with Weston House since 1960. There is no evidence of any prior paper title to the Order route, and I believe it is common ground that earlier ownership was unknown.
The registration of title in these circumstances is not material to the issues before me. However, the lack of an identified owner can be consistent with a route being a public carriageway; where land is subject to private rights it would be usual for the owner of the servient land to be known and identified.
Other evidence 
Other items of evidence have been introduced and discussed but have proved to be of little or no significance or relevance. For the sake of completeness, I shall deal with them in turn.
1798 Land Tax Assessment
The Objector introduced evidence of tax being assessed under the 1798 Act on ‘Read’s Close’ and suggested that this would have been inconsistent with Read’s Close being a public highway. Subsequently the Objector has accepted evidence from the OMA that the ‘Read’s Close’ referred to was in fact a separate parcel of land, perhaps adjoining the Order route, but was not and did not include any part of the Order route itself. 
Ordnance Survey Boundary Sketch Map 1884
The Objector notes that the sketch book shows roads which are acknowledged to be highways, but it does not show the Order route. The OMA explain that the purpose of the Boundary Sketch Map was to identify the parish boundary. Where land is in the vicinity of the parish boundary, information about a route and its status may be given. The Order route is not in the vicinity of the parish boundary. The map referred to by the Objector is a small-scale location map which omits other known public highways. On this basis I can attribute no weight to this evidence.
Slawston Enclosure Award c.1794
There is no plan to accompany the Award. The centre of the village of Slawston (including the area in the vicinity of the Order route) had already been enclosed by the time of the Award. Having considered the various points made by the parties I do not find they assist me in determining the issues before me.
Sales plans for Hallaton and Slawston
These plans, which relate to the proposed sale of plots of land in Slawston, are not accompanied by any particulars. They show public roads in the village coloured beige, and the Order route is depicted in this manner but in the absence of the written particulars, I can take no assistance from the plans.
The ditch
The ditch was discussed at the inquiry and has been referred to in subsequent submissions. The Objectors argue that the presence of the ditch ‘is inconsistent with the part of the Order route between C and D being used for regular foot passage’.
Following the hearing the Objectors invited me to undertake a further site visit. I did not consider this necessary nor proportionate. As an alternative I agreed to the Objectors submitting video evidence of the features they wished to bring to my attention. The Objectors have submitted a series of short videos accompanied by two annotated plans showing where the clips had been filmed from. The videos have been made available to the OMA with opportunity for comment, but no comment was considered necessary.
 I have viewed the videos, and the features depicted accord with my recollection from my earlier site visit. A commentary accompanies the videos, and it is apparent that the Objectors’ purpose is to demonstrate the physical lie of the land with particular reference to drainage of surface water and the significance of the ditch between C and D.
The essential facts the Objectors seek to demonstrate, and which I accept, are that Weston House sits at the lowest point of the village. Surface water from the north is drained by way of an open ditch within the meadow to the north of point C (believed to have been known as Read’s Close). The ditch meets the boundary of Weston House at C from where the water drains south over the Objectors’ land, broadly on the alignment C to D. At point D the water discharges into the storm water drain in the road. Within the curtilage of Weston House the water is channelled through an underground pipe which was installed in the 1990s, prior to which there was an open ditch.
The Objectors have provided photographic and oral evidence as to the size and location of the ditch. I accept it was a significant feature which lay within the parcel of land comprising the western ‘leg’ of Read’s Close between the points C and D. I accept also that from the mid-20th century this leg of the Order route became substantially overgrown and the combination of the ditch and the growth of vegetation would probably have hindered, or compromised in some way, public use of that part of the Order route. I do not however accept that was the position in earlier times.
There is much evidence to show that the Order route was historically open and unobstructed. The route is shown on a succession of maps from 1637 as a single feature, open to the highway at both ends. It is the Objectors’ case that the Order route is an occupation road providing access to adjoining lands, indicating an acceptance that the Order route is a way of some description. In a letter written by the County Council’s Area Surveyor on 1 August 1957 he describes the section D to C as “The grassy lane commencing near to Mr Marlow’s property”. In his statutory declaration in support of an application for first registration of part of the Order route, including C – D, Mr Marlow refers to the land in question as ‘the right of way’ and on the sketch plan exhibited to his declaration he identifies the ditch confined to the eastern side of the lane. 
The evidence concerning the size and impact of the ditch relates to the 20th century and since. In my judgement the evidence is overwhelming as to the existence of a significant way on the alignment of the Order route since at least the end of the eighteenth century, and probably from the early 17th century. I do not consider there can be any credible argument as to the historical existence of a physical route capable of being used for passage; the issue is confined to one of status. The conclusions reached in the ID2 are based upon historical evidence and the fact that the route may have become unused and overgrown in the 20th century, and the ditch enlarged, cannot detract from the consequences of the earlier evidence. 
Assessment of the evidence
Essentially the Objector invites me to reconsider the conclusions I reached in ID2. No new evidence of any significance has been presented, and the authorities relied upon by the parties are the same as at the earlier stages. Accordingly, the exercise for me is to re-assess the weight that I attributed to the evidence in ID2 and to reconsider the application of the authorities in the light thereof.
The position remains as stated in [27] of ID2; there is no single piece of evidence which is conclusive as to status and no combination of evidential sources which provides a definitive answer. The exercise is one of judgement applying a balance of probabilities test. 
The Objector argues that King’s Map should not be attributed any positive value in support of confirmation of the Order. I have explained that I do not accept that argument. King’s Map, when read with the benefit of the key, is a clear assertion that the Order route was regarded as a public carriageway. I must have regard to the provenance of the map and the purposes for which it was drawn. Whilst not drawn specifically for the purpose of distinguishing public from private routes, its purpose was to inform the hunting community where they could travel lawfully, and this might suggest that the routes shown were considered available to the public. The map is drawn to a scale of 1”:1 mile but notwithstanding this the mapmaker regarded the Order route to be of sufficient significance to be shown, again suggesting some level of value to users of the map. 
I have been provided with evidence that William King was a competent and experienced surveyor and whilst there is no detailed evidence of his methodology, I have no evidence or reason to doubt the accuracy of the features depicted. As regards the status of the routes shown, the key should be attributed some evidential weight although in the absence of an explanation of the methodology employed by the surveyor, the weight attached must be qualified. Nonetheless, I regard this to be positive evidence in support of public carriageway status.
Counsel relies upon Maltbridge to submit that evidence from a Finance Act map should be regarded as only corroborative, and that in this case he asserts there is no sufficient evidence of highway status to be corroborated. I do not accept this submission factually or in principle. As to the facts, I have concluded that King’s Map does positively identify the order route as a public carriageway. This is evidence which can be corroborated. As to the issue of principle, I refer to the approach taken by the Court of Appeal in Fortune; that the depiction of the Order route as uncoloured on the Finance Act map ‘raises a strong possibility or points strongly towards the conclusion that the road in question was viewed as a public highway’. It is however a ‘possibility’ (albeit a strong one) rather than a presumption and is therefore not more than one of the factors to be considered when balancing probabilities.
In seeking to counter the evidence supporting highway status the Objectors rely principally upon the post-1929 conveyancing deeds describing the Order route as an occupation road and the fact that the Order route was not included on the 1929 Handover map, nor on the First or subsequent versions of the Definitive Map and Statement (DMS). 
I have explained why I am unable to attach significant weight to the description in the conveyancing documents. The position would be different if the status of the Order route were in some way material to Rosslyn House but, other than adjoining that property at its northern boundary, it is not. There would have been no reason for a conveyancer to have investigated the status of the Order route and there is nothing to explain the attribution of the status of occupation road.
I recognise that the failure to include the Order route on the 1929 Handover Map is counter to the evidence of the Finance Act from 19 years earlier. It suggests that in 1929 the Order route was not considered to be a public carriageway and the fact that it was not included in the First DMS suggests that by the mid-20th century it had ceased to be used or regarded as a public right of way (or indeed a way of any kind) and subsequently became overgrown. However, the principle ‘once a highway, always a highway’ means that the route could not through changing patterns of use lose public status once that had been acquired. In my judgement the evidence is sufficient to demonstrate that the Order route had the status of a public carriageway prior to 1929 and in these circumstances, I have no reason to depart from the conclusions reached in ID2 [23] – [37].
Conclusions
Having regard to these and all other matters raised, I conclude that the Order should be confirmed as a restricted byway.
Formal Decision
I confirm the Order subject to the following modifications:
· In the title delete ‘A’ from ‘AADDITION’
· In the body of the Order, delete ‘public footpath’ and insert ‘restricted byway’.
· In Schedule 1 delete references to ‘public footpath’ and ‘footpath’ and insert ‘restricted byway’.
· On the key to the Order map delete ‘Public Footpath’ and insert ‘Restricted Byway’ and change notation of the Order route as appropriate.


Nigel Farthing		
Inspector
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Supporters:
Mrs L Edwards – Leicestershire County Council
Mr P Lindley
Mr G Keeping

Objectors:
Mr James Howlett – Counsel

DOCUMENTS:
1. Written closing submission on behalf of Matthew and Jacqueline James
2. Closing submissions of Leicestershire County Council
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