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	Decision date: 25 September 2025



	Appeal Ref: ROW/3351478

	· This Appeal is made under section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 against the decision of Suffolk County Council not to make an Order under section 53(2) of that Act.
· The application dated 8 December 2021 was refused by the Council on 3 September 2024.

	· The appellant claims the definitive map and statement of public rights of way should be modified by adding a restricted byway as shown on the plan appended to this decision.

Summary of Decision: The Appeal decision directs for an Order to be made for a public bridleway rather than the restricted byway applied for in the application.
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Procedural Matters
I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal under section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (the 1981 Act).
The appeal has been determined on the papers submitted. I have not visited the site, but I am satisfied I can make my decision without the need to do so.
Main Issues
The application was made under section 53(2) of the 1981 Act which requires the surveying authority to keep their definitive map and statement (DMS) under continuous review, and to modify them upon occurrence of specific events cited in section 53(3).
The need for an Order to be considered when evidence is submitted in support of a claim that a public right of way which is not shown in the DMS subsists is dealt with under section 53 of the 1981 Act. Section 53 (3)(c)(i) of the 1981 Act provides that a modification order should be made on the discovery of evidence which, when considered with all other relevant evidence available, shows that a right of way which is not shown subsists or is reasonably alleged to subsist over land in the area to which the map relates.
I must also consider if the evidence submitted is ‘new evidence’. The Courts have previously found that in order for evidence to be ‘new’ it cannot have been previously considered when determining if public rights exist. In Burrows v Secretary of State for Environment, Food and Rural Affairs [2004] EWHC 132 (admin) (Burrows) the judge stated, ‘an inquiry cannot simply reexamine evidence considered when the way or ways in question were first entered on the definitive map; there must be some new evidence, which when considered with all the other evidence available, justifies the modification’. 
In The Queen v Secretary of State for Environment ex p. Riley [1989] JPEL 921 (Riley) it was held that ‘if evidence is discovered which is different from evidence originally relied upon…, it does not matter that such evidence does not really add to the weight of the original evidence… The new evidence was sufficient to trigger off the right to apply for modification of the highway’. 
In arriving at my conclusions, I have taken account of the evidence submitted by the parties, the relevant part of the 1981 Act and the findings of the Courts in the cases of Secretary of State for the Environment ex parte Bagshaw and Norton (QBD) [1994] 68 P & CR 402 [1995] (Bagshaw and Norton) and R v Secretary of State for Wales ex parte Emery [1996] 4 All ER 367 (Emery).
As made clear by the High Court in Bagshaw and Norton this involves two tests: 
Test A - Does a right of way subsist on the balance of probabilities? 
Test B - Is it reasonable to allege that a right of way subsists? For this possibility to exist, it will be necessary to show that a reasonable person, having considered all the relevant evidence available, could reasonably allege that a right of way subsists.
In relation to Test B, the Court of Appeal recognised in the Emery case that there may be instances where conflicting evidence was presented at the schedule 14 stage. In Emery, Roche LJ held that “…The problem arises where there is conflicting evidence…In approaching such cases, the authority and the Secretary of State must bear in mind that an order…made following a Schedule 14 procedure still leaves both the applicant and objectors with the ability to object to the order under Schedule 15 when conflicting evidence can be heard and those issues determined following a public inquiry.”
Roche LJ also held that “Where the applicant for a modification order produces credible evidence of actual enjoyment of a way as a public right of way over a full period of 20 years, and there is a conflict of apparently credible evidence in relation to one of the other issues which arises under s31, then the allegation that the right of way subsists is reasonable and the Secretary of State should so find, unless there is documentary evidence which must inevitably defeat the claim for example by establishing incontrovertibly that the landowner had no intention to dedicate or that the way was of such a character that use of it could not give rise at common law to any presumption of dedication”.
At this stage, I need only to be satisfied that the evidence meets test B, the lesser test. 
The case in support relies on the historical documents and maps. I need to consider if the evidence provided is sufficient to infer the dedication of public rights over the claimed route at some point in the past. Section 32 of the Highways Act 1980 (the 1980 Act) requires a court or tribunal to take into consideration any map, plan, or history of the locality, or other relevant document which is tendered in evidence, giving it such weight as appropriate, before determining whether or not a way has been dedicated as highway.
Historic user evidence has also been submitted in support of the claimed route. Section 31 of the 1980 Act relies on a statutory presumption of dedication as a highway where it has been actually enjoyed by the public as a right of way and without interruption for a full period of twenty years. It is not possible for me to fully assess the user evidence under the 1980 Act due to its age. Therefore, I will consider it as part of the documentary evidence. 
Reasons
The appeal route is known as Six Tree Road and runs between the A11 and the B1112 at Icklingham. To the north of the A11 is Shakers Road which runs to the B1106 near Brandon and is recorded on the DMS as a bridleway. Seven Tree Road runs parallel to the appeal route to the east and is recorded on the DMS as a byway open to all traffic (BOAT).
In 2009 an Inspector held a hearing into the Suffolk County Council (Parish of Icklingham) Modification Order 2007 (the Order). The Order route is the appeal route before me. The hearing allowed the inspector to hear the available evidence and determine if the Order should be confirmed. The Inspector found a way physically existed and some of the evidence was supportive of public rights. However, the evidence was not sufficient to show public rights existed on the balance of probabilities, and he did not confirm the Order. The evidence presented at this time would not be new evidence, but it can be taken into consideration with any new evidence.
Newly Submitted Evidence
Prince Duleep Singh Estate Map circa. 1871
Six Tree Road and Seven Tree Road are labelled ‘to Icklingham’ at the northern ends where they leave the Estate. A short section of Seven Tree Road is within the Estate and is shown with double solid edge and numbered but I have not been provided with any information about the parcel numbers.
Brandon Inclosure Award and Map 1807 and Brandon Tithe Map 1838
Part of Shakers Road just south of the B1106 is shown on the Brandon Inclosure and Tithe Maps. It is coloured yellow and labelled ‘No. 7 Public Road’ and ‘From Icklingham’ at the southern end on the Brandon Inclosure map. It is set out in the Inclosure Award as a public road called ‘Icklingham Road’. The Brandon Tithe map shows this section labelled ‘Icklingham Road’. 
Diversion Order 1802
On an 1802 Diversion Order map, Shakers Road just south of Lakenheath Road (the B1106) is labelled ‘to Icklingham’. 
Ordnance Survey Object Name Book additional extracts 
I have only been provided with an extract of form OS 230 in the new evidence, but extracts of the Ordnance Survey (OS) Object Name Book were before the hearing in 2009. Therefore, I do not consider the OS name book to be new evidence. 
Bartholomew’s 1903 and 1942 Road Map
The appeal route is shown on Bartholomew’s 1903 and 1942 maps. The parties consider it is shown as part of a longer through route with Shakers Road between Icklingham and Brandon. The Council states the maps include a disclaimer stating that routes shown are not an indication of public rights.
On the 1903 edition the appeal route and Shakers Road are shown as ‘Inferior Roads not to be recommended for cyclists’. The appeal route is labelled ‘Sixtree Road’. Seven Tree Road is shown coloured brown and labelled ‘Seventree Road’. The B1106, A11, and a route at Lodge Heath are also coloured brown and appear to be more substantial roads. 
The appeal route, Shakers Road, and Seven Tree Road are shown as ‘Inferior Roads not to be recommended for cyclists’ on the 1942 edition and are labelled ‘Sixtree Road’ and ‘Seventree Road’. The B1106 and A11 are still coloured brown and appear to be more substantial roads but the route at Lodge Heath is now shown as an ‘Inferior Road not to be recommended for cyclists’. 
Is there ‘New Evidence’
The Brandon Inclosure Award shows Shakers Road as a public road, but it is not part of the appeal route. Most of the other ‘new’ documents show Shakers Road not the appeal route. However, these documents suggest the appeal route is part of a longer public way between Brandon and Icklingham. The appeal route is shown on Bartholomew’s maps in the same way as routes recorded on the DMS as bridleways and BOATs.  
Bartholomew’s maps have not previously been considered. Therefore, I consider them to be new evidence. The other maps described above have also not been considered previously. These maps do not add much weight to the previously considered documents, but in accordance with Riley and Burrows, they are a ‘discovery of evidence’ which has not previously been relied on. This means that I need to consider all the other evidence available, even though it was previously considered at the 2009 hearing, and determine if, taken as a whole, public rights can be reasonably alleged to subsist. 
Previously Considered Evidence
Manorial records from 1585
Several parcels of land are referred to in the Manorial survey of 1585 as abutting ‘Brandon Greneway’ or ‘Brandonway’. The names of the abutting fields as shown on later maps and the appeal route shown on the Icklingham St James Tithe map suggest that this route is the appeal route. 
One route was described as ‘the lord’s way leading to the mill’ and other ways were described as ‘the hyghe way’ and ‘myll lane’. At the 2009 Inquiry it was suggested that routes described as just a ‘way’ would have been common highway. However, no evidence is before me to indicate that a ‘way’ at that time was the equivalent of a public highway. 
Map of Icklingham 1728 
A route corresponding with the appeal route is shown on the 1728 map of Icklingham. The map is extremely faded and does not have a key or cartouche to indicate why it was produced. Seven Tree Road is shown, and I am advised it is labelled ‘Old London Road’, but this is not clear on the copy provided. Other public roads including the A11 and B1106 also appear to be named. This map shows that the appeal route physically existed in 1728, but it does not indicate if public rights exist or their status. 
Icklingham Inclosure Award 1816
I have not been provided with a copy of this Inclosure Award. The 2009 Inspector found a short section of the appeal route was shown on the Icklingham Inclosure Award. However, it was not in the vicinity of the new allotments and did not provide any information about its status. 
Icklingham St James Tithe Map and Apportionment 1838/1839
The appeal route is shown coloured pale blue between double dotted lines and numbered 259 which opens up into apportionment 357, a large parcel, shown in the same colour. Apportionment 259 is described as a ‘driftway’ called ‘Brandon Green Road’ which is privately owned and subject to a tithe. I have not been provided with details of plot 357, but the 2009 Inspector found it was a plantation and subject to a tithe. A driftway would normally be used for driving livestock to market and could also include a right to ride horses. By comparison, the A11 and B1112 are shown coloured sepia which is often used to indicate public highways on tithe maps. 
Lackenheath Tithe Map 1839
A short section of Shakers Road north of the A11, is shown as ‘Shakers Road’ and labelled ‘from Icklingham’ at its southern end and ‘to Brandon’ at its northern end. 
Finance Act Map 1910
The appeal route is shown within hereditaments 33 and 35. No deductions are given for public rights of way or user. I am advised that Seven Tree Road was also shown within hereditaments, but I do not know if any deductions were given for public rights of way or users. 
Commercial Maps
A route corresponding with most of the appeal route is shown on Hodskinson’s 1873 map of Suffolk with double dashed lines. It is not shown on Greenwoods 1822 or Bryant’s 1826 maps.
Ordnance Survey Maps and Records
The first edition 1 inch OS map of 1836 shows the northern half and southern end of the appeal route, but the rest is not shown. The sections shown are a mix of enclosed, field edge, and unenclosed ways. Seven Tree Road is shown in the same way.  
The appeal route is shown as a mix of field edge and unenclosed track and labelled ‘Six Tree Road’ on the 1890 first edition, 1905 second edition, and 1952 6 inch OS maps. It is also shown as an unenclosed route labelled ‘Six Tree Road’ on the 1882 first edition, and 1903 second edition 25 inch OS maps. The 1882 edition also numbers it ‘58’.
The Object Name Book, which was used to corroborate spellings on the OS maps,  dated June 1903, refers to the appeal route as ‘Six Tree Road’ ‘a public road (grass) extending from parish road ½ mile NW of Icklingham to Main Road from Newmarket to Thetford’. The Copy from July 1903 has the same wording. Seven Tree Road is stated to be a ‘public unmade road’ in the July 1903 Object Name Book. O.S. Form 230 refers to the appeal route as ‘Sixtree Road’ which ‘applies to a grass road extending from Icklingham to the main road from Mildenhall to Thetford a short distance W of Gilsons Plantation’. Mr A E Elliott at the Elvedon Estate Office was asked to complete the remarks column which states ‘“Six Tree Road” adopted as OS 230 attached to 21.S.E’. He also states ‘Seven Tree Road adopted on plan’. 
Definitive Map Records
The appeal route was not claimed in the 1951 Icklingham Parish Survey and was not recorded on the first DMS, relevant date 1 May 1953. It was also not claimed in the abandoned 1973 or 1974 reviews of the DMS. 
The appeal route was claimed as a bridleway by the Parish Council (PC) and Ramblers Association in the 1979 DMS Review. A comment on the form states the summary ‘suggests landowner believed path to be public in 1956’. The Rights of Way Review Panel accepted the recommendation that the route should not be added, and it is not shown on the DMS, relevant date of 1 October 1985. 
Parish Council Minutes
The minutes for a special Parish Meeting in 1956 indicate three footpaths the PC thought should be recorded on the DMS were not included. The routes were not identified but the minutes record that Lord Iveagh had no objection ‘to these paths being kept as public footpaths’.
At the PC Meeting in April 1957, it was agreed that seven routes, including the appeal route should be put forward to West Suffolk County Council (WSCC) for inclusion in the DMS. A year later the council (although it is not clear if this was the PC or WSCC) agreed that the appeal route and Seven Tree Road should be added to the DMS. 
In 1959 WSCC asked the Parish Clerk to send forms containing details of the appeal route and Seven Tree Road. Minutes in 1960 and 1963 indicate further efforts to record these routes on the DMS.
Gamekeeper’s Sworn Statement
A sworn statement from a Head Gamekeeper states ‘people encountered on the Estate by gamekeeping staff in the shooting areas that were ‘not of us’, that is not gamekeeping staff, were regarded, and referred to as ‘the public’ who were to be excluded from the coverts and rearing areas’. At the 1990 hearing the objectors argued this indicated ‘the public’ in the PC minutes was used in the same way and the public were not the general public but shooting guests or other invited visitors who were not gamekeeping staff employed by the estate. 
Historic User Evidence Forms
Ten user evidence forms were sent to the Council in 1979. They showed use of the appeal route dating back to 1908. All ten forms show use on foot, two people used it on horseback, four on a bicycle, and one with a vehicle. Six people considered it to be a public bridleway, four a footpath, and one a vehicular highway. 
Four people had been employed by the Elveden Estate, and two others were daughters of estate employees. One person states his wife and daughter were stopped from using the appeal route in 1971 and another refers to a notice at the southern end which stated ‘Private Grounds’. A sworn statement from a former keeper of the Estate also states members of the public were challenged on the rare occasions they were seen. 
The Ancient Order of Pack Riders
A route published by The Ancient Order of Pack Riders, whose members rode long distances on horses recommends a route which includes the appeal route. No evidence is provided from them showing use of the appeal route. 
Conclusions on the Documentary Evidence
Many of the documents, including Bartholomew’s maps, the 1871 Estate map, the Brandon Inclosure and Tithe maps, 1802 Diversion Order, and Lackenheath Tithe map suggest the appeal is part of a longer route between Brandon and Icklingham. All of this way, apart from the appeal route, is currently shown on the DMS as a public bridleway and some of the documents indicate vehicular rights on Shakers Lane. This route is the most direct route between Brandon and Icklingham.
Manorial records suggest the appeal route may have existed as early as 1585, and the earliest map shows its existence in 1728. The Manorial records, 1728 map of Icklingham, and Icklingham Inclosure do not provide any evidence to indicate the status of the appeal route or if it was public or private. 
The Icklingham Tithe map shows the appeal route as a named driftway which could include to a right ride horses. However, ownership and tithes are more suggestive of private rights, and it is not coloured sepia like some public roads. No deductions were claimed for public rights of way or user along the appeal route under the 1910 Finance Act which suggests private rights.
The appeal route is shown on Bartholomew’s maps and the OS maps in the same way to other routes recorded on the DMS as bridleways or BOATs. However, since the late 19th Century OS maps have carried a disclaimer that tracks and paths shown provide no evidence of the existence of public rights and Bartholomew’s maps carry a similar disclaimer. Case law has also found the naming of a route suggests a minor road between main roads.  
The OS object name book and form O.S. 230 indicate public rights which are acknowledged by the Elvedon Estate. It is referred to as a public road suggesting vehicular rights, but bridleways may also be referred to as roads. The law considers landowners do not assert something that is against their interests. However, the landowners were no longer admitting any public rights over the appeal route a short time later when the 1910 Finance Act records were produced.
The Parish minutes indicate the appeal route was considered for inclusion in the DMS and suggest that the Elvedon Estate accepted it was a public footpath. However, it was not recorded as a public right of way on the DMS. The Gamekeeper’s statement suggests the estate may have referred to the public as people they invited onto the land, although in the context of the parish minutes, I give this limited weight. It is not possible to know what other evidence was available at this time which may have led to the appeal route being omitted from the DMS.
The user evidence forms and published Pack Horse route suggests the appeal route had a reputation as a public bridleway. The user evidence provides some evidence of use by the public as a bridleway, but several people had connections to the estate. Use was infrequent and there is evidence of challenges and notices indicating the appeal route was private. 
None of the documents provide conclusive evidence of public rights or their status. However, I must consider the evidence as a whole weighing up the evidential value of the documents as a whole. I must consider if there is synergy in them to show public rights can be reasonably alleged to subsist and their status. 
Many of the documents before me are suggestive of public rights although the weight that can be given to some of them is limited. Taken as a whole, I consider there is sufficient evidence to reasonably allege public rights exist. Some of the documents are suggestive of vehicular rights but overall I consider the evidence is more suggestive of public bridleway rights.  
Overall Conclusions
Having regard to these and all other matters raised in the written representations, I conclude there are public rights along the appeal route, but an Order should be made for a bridleway rather than a restricted byway as applied for.
Formal Decision
In accordance with paragraph 4(2) of Schedule 14 of the 1981 Act, Suffolk County Council is directed to make an Order under section 53(2) and Schedule 15 of the 1981 Act within three months of the date of this decision to add a public bridleway, along the appeal route indicated on the application dated 8 December 2021 and shown on the plan appended to this decision. 
This decision is made without prejudice to any decisions that may be given by the Secretary of State in accordance with his powers under Schedule 15 of the 1981 Act.
Claire Tregembo 
INSPECTOR
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