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Appeal Ref: ROW/3351130
· This appeal is made under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (the 1981 Act) against the decision of Barnsley Metropolitan Borough Council not to make an order under Section 53(2) of that Act. 
· By application dated 18 June 2021, Mr John Kerr claimed that a footpath at Tin Mill Dam should be added to the definitive map and statement for the area.  
· [bookmark: _Hlk206414445]The application was refused by Barnsley Metropolitan Borough Council and the appellant was formally notified of the decision by letter dated 9 August 2024.  
Summary of Decision:  The appeal is allowed and Barnsley Metropolitan Borough Council is directed to make the Order 

Procedural matters
1. I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal under section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (the 1981 Act)
2. The appeal has been determined on the papers submitted. I have not visited the site, but I am satisfied that I can make my decision without the need to do so.
3. [bookmark: _Hlk206415083]There is some dispute about the precise route that is claimed. The application as originally submitted proposed a route that followed that shown on the Ordnance Survey Map for the area. The route runs in a generally easterly direction along the bank of the River Don between point A and point C, via point B. There was also a short spur running NW-SW (away from the river) linking point B with point D.
4. The route to which the appeal relates also runs in a generally easterly direction along the bank of the River Don but with some significant differences in alignment. The Council has set out these changes in detail at Appendix F to its Appeal Statement.
5. The route as originally claimed was a few metres to the north of the riverbank. The principal difference is that route no longer follows that shown on Ordnance Survey Map for the area but now directly adjoins the River Don, a few metres to the south of the original alignment. 
6. The route as originally claimed turned north (away from the river) as at reached the western end of Tin Mill Dam, before turning west again to reach point A. The route shown in the appeal documentation closely follows the bank of the river until it reaches a point labelled by the Council as Z3, where it bifurcates. As a result, there are now two access/exit points to the route (labelled by the Council as Z1 and Z2 respectively). Neither is the same as point A on the route as originally claimed, being slightly further to the south.  
7. In his Final Comments, the appellant states that the footpath is clearly evident showing signs of constant and heavy usage with many tree root erosions. The applicant therefore contends that it is not a path used by a few anglers to get to the river. The appellant explains that the sides of the riverbank are extremely precipitous and that he does not recall ever seeing anyone fishing in the river. 
8. This raises the obvious question as to why, if the path is so well defined, it is shown differently in the original applications and in the documentation provided as part of this appeal. In completing the User Evidence Forms (UEFs) submitted with the original application, the respondents indicated on a blank map the route that they claimed to have used. In each case, this followed the route of the path shown on the Ordnance Survey map for the area and set away from the river. Photographs provided as part of the Council’s evidence show the original route to be clearly defined on the ground.
9. By contrast, those responding to the appeal documentation were provided with a pre-printed map showing the route close to the river. It strikes me as being curious that those who indicated the route themselves typically showed the route as being away from the river whereas those responding to the appeal documentation were generally content to indicate that the route followed the river, notwithstanding that the sides of the riverbank are extremely precipitous. I am inclined to attach greater weight to those respondents who themselves indicated the route they claimed to have used on their UEFs. 
10. At the eastern end of the route, the path as originally claimed swung north away from the River Don. The route shown on the appeal documentation closely follows the bank of the river to a point labelled as B1 by the Council, this being several metres to the east of the route as originally claimed.
11. In his Final Comments, the appellant states it is difficult to see where the path lies because it has not been used since the erection of the fence at least 10 years ago. What is unmistakable, in his view, is that the section of path that leads from the weir to the fence. This, the original path, is clearly defined. This does not explain why those who completed their UEFs at the time of the original application showed the route as being well away from the river whereas those responding to appeal documentation showed it tight up to the river. Again, I am inclined to attach greater weight to those respondents who themselves indicated the route they claimed to have used on their UEFs.
12. I consider that, as a matter of fact and degree, the route shown on the appeal documentation is not the same as the route originally claimed. I shall therefore consider this appeal on the basis of the route as originally submitted and the evidence submitted is association with that route. This would not, of course, preclude the appellant from submitting a fresh application for the route closer to the river, albeit I express no opinion as to the merits of such an application.

Main issues 
13. The application was made under section 53(2) of the 1981 Act which requires the surveying authority to keep their definitive map and statement under continuous review, and to modify them upon occurrence of specific events cited in section 53(3)
14. The need for an Order to be considered when evidence is submitted in support of a claim that a public right of way which is not shown in the definitive map subsists is dealt with under section 53 of the 1981 Act. Section 53 (3)(c)(i) of the 1981 Act provides that a modification order should be made on the discovery of evidence which, when considered with all other relevant evidence available, shows that a right of way which is not shown subsists or is reasonably alleged to subsist over land in the area to which the map relates.
15. In arriving at my conclusions, I have taken account of the evidence submitted by the parties, the relevant part of the 1981 Act and the findings of the Courts in the cases of Secretary of State for the Environment ex parte Bagshaw and Norton (QBD) [1994] 68 P & CR 402 [1995] (Bagshaw and Norton) and R v Secretary of State for Wales ex parte Emery [1996] 4 All ER 367 (Emery).
16. As made clear by the High Court in Bagshaw and Norton this involves two tests: 
Test A - Does a right of way subsist on the balance of probabilities? 
Test B - Is it reasonable to allege that a right of way subsists?  For this possibility to exist, it will be necessary to show that a reasonable person, having considered all the relevant evidence available, could reasonably allege that a right of way subsists.
17. In relation to Test B, the Court of Appeal recognised in the Emery case that there may be instances where conflicting evidence was presented at the schedule 14 stage. In Emery, Roche LJ held that “…The problem arises where there is conflicting evidence…In approaching such cases, the authority and the Secretary of State must bear in mind that an order…made following a Schedule 14 procedure still leaves both the applicant and objectors with the ability to object to the order under Schedule 15 when conflicting evidence can be heard and those issues determined following a public inquiry.”
18. Roche LJ also held that “Where the applicant for a modification order produces credible evidence of actual enjoyment of a way as a public right of way over a full period of 20 years, and there is a conflict of apparently credible evidence in relation to one of the other issues which arises under s31, then the allegation that the right of way subsists is reasonable and the Secretary of State should so find, unless there is documentary evidence which must inevitably defeat the claim for example by establishing incontrovertibly that the landowner had no intention to dedicate or that the way was of such a character that use of it could not give rise at common law to any presumption of dedication”.

Reasons
19. The evidence submitted with the application and appeal is entirely in the form of user evidence. Section 32 of the Highways Act 1980 requires a court or tribunal to take into consideration any map, plan or history of the locality, or other relevant document which is tendered in evidence, giving it such weight as appropriate, before determining whether or not the claimed route should be added the definitive map and statement. The Council has explored the limited documentary evidence that does exist, but that evidence does not greatly assist.
20. On 18 July 2013, the Wharncliffe Estate (the registered title holder for the majority of the claimed footpath around Tin Mill Dam) submitted a deposit under section 31(6) of the Highways Act 1980 for the affected land. This was followed by a statutory declaration in August 2013. Accordingly, the Council initially took August 2013 as being the date on which the right to the use the way was brought into question. 
21. The Council has subsequently reappraised its position in this respect and now considers that the date on which the right to use the way should probably be 1990. This is based on the evidence of another landowner, Mr Robert Taylor, who in 1989 received a quote for fencing the whole of his land and claims to have subsequently installed that fence within 12 months. However, I am not satisfied that the evidence in this respect is sufficient to show, on the balance of probability, that the use of way was brought into question in 1990. 
22. I therefore need to consider if the evidence provided is sufficient to show that the claimed footpath has been used continuously for a period of 20 years beginning in August 2013.  At this stage, I need only to be satisfied that the evidence meets test B, the lesser test. 
Assessment of the evidence
23. In 2021, 11 people (from 8 households) submitted user evidence forms (UEFs) in support of the application. All of them used the claimed route(s) for various leisure activities such as dog walking, nature walks and watching birds. One respondent said that they used the path to access the river for fishing as they had a permit. I concur with Council that this blurs the boundary between their use ‘as of right’ and their use by permission because they were a member of the club who lease the site.
24. The user evidence can be separated into the main route A – B – C and spur B – D. The main route A – B – C is claimed by 11 individuals, 6 of whom claim use for 20 years or more.  The spur route B – D is claimed by only 6 individuals, 3 of whom claim use for 20 years or more.
25. Members of the fishing club at Tin Mill Dam have indicated that signs around the dam erected in the late 1980’s clearly stated, ‘private fishing keep off’. To my mind that wording did not apply to the public who were only there to walk the route rather than fish in the river or lake. 
26. One member of the fishing club also recalls telling many people trying to walk across the top end of the Dam it is not a public right of way. One of those respondents who completed a UEF indicates that they were asked not use route A-B but none of the others indicate that they were stopped or turned back when using the route(s). However, neither the evidence in the one UEF nor the ‘private fishing’ sign constitutes evidence that the use of the route was not as of right.
27. I am also mindful that there is a conflict in the evidence as some users claim to have walked from at least 1993 (and as far back as 1973 in one case) but fencing claimed to be in place until 2000, before then being removed in or around 2001. If users were breaking down fences, or even walking over broken fencing, then the use could be said to be by force and not as of right. This conflict in the evidence should be should tested at inquiry as suggested by test B.
Conclusions on the evidence
28. In relation to the main route A – B – C , the number of individuals claiming use for 20 years or more is low, particularly given the relative proximity of major urban conurbations such as Barnsley and Sheffield and that the route follows the River Don. The use of the spur route B – D is even lower.  
29. I find this low level of use difficult to reconcile with the appellant’s statement that the footpath is clearly evident showing signs of constant and heavy usage, and as shown in the photographs provided by the Council. One potential explanation is that these are signs of use caused by anglers accessing the riverbank and other parts of fishery to fish, and activity that typically takes place over a substantial part of the year. The use by those anglers would be ‘by right’ given that that would have a permit to fish there.
30. Prior to the section 31 Deposit in 2013, there is no incontrovertible evidence to indicate that the claimed route was not a public right of way. Consequently, notwithstanding that the numbers of people claiming to have used the route is relatively low, all the relevant evidence available is sufficient to show that it is reasonable to allege that a footpath subsists on the claimed route. Accordingly, the lower threshold for evidence under Test B is met.

Conclusion 

31. I conclude that a public right of way along the full length of the appeal route has not been shown to subsist on the balance of probability but can be reasonably alleged to subsist. Accordingly, I conclude that the appeal should be allowed and Barnsley Metropolitan Borough Council is directed to make the Order. 

Formal Decision 

32. The appeal is allowed and Barnsley Metropolitan Borough Council is directed to make the Order within 3 months of the date of this Decision.
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