




   

 
Advice privilege covers confidential communications between the client and lawyer, made for 
the dominant (main) purpose of seeking or giving legal advice. 
  
GLD’s primary function is to provide legal services to its clients, the government departments 
(in this case MOD) and the information you have requested contains communications 
between GLD and a relevant third party made for the purposes of both proposed or 
contemplated litigation and for seeking or giving legal advice. 
 
 
GLD considers that both legal advice privilege and litigation privilege apply in this case, and 
Section 42(1) of the Freedom of Information Act is engaged. 
 
 
Public Interest Test 
 
The exemptions contained within section 42 of the Act require a public interest test to 
balance the public interest in favour of and against disclosure. Please refer to table 1 below.  
 
Table 1 
 
Factors in Favour of Disclosure  Factors Against Disclosure 
Promoting openness and transparency of 
government, which may increase public 
trust and engagement in both the 
government and governing processes.  

It is recognised that the concept of LPP 
reflects the strong public interest in 
protecting the confidentiality of 
communications between lawyers and their 
clients. LPP protects both legal advice 
given or sought by a lawyer to their client 
and communications pertaining to actual or 
contemplated litigation or court 
proceedings.  This privilege belongs to the 
client and not to the lawyer / legal advisers. 

A furthering of public understanding of 
government processes and decision 
making. This may contribute to the reducing 
natural barriers between government and 
the public. 

Lawyer and client confidentiality promotes 
respect for the rule of law by enabling 
clients (and members of the public more 
generally) to seek legal advice, including in 
actual or contemplated litigation and allows 
for free, full and frank exchanges between 
lawyer and client.     

 Lawyers rely on any advice to be fully 
informed and reasoned. Were legal advice 
to be published it could harm lawyers and 
clients 

 There is a strong general public interest in 
maintaining the confidentiality of lawyer and 
client communications including those 
relating to actual or contemplated litigation, 
so that members of the public (and clients) 
are not discouraged from seeking legal 
advice and can be assured that documents 
on their client file remain privileged. The 
privilege belongs to the client and not to the 
legal adviser. The privilege can only be 
waived by the client.   



   

As set out in Table 1, there are public interests in favour of disclosure and public interests in 
favour of non-disclosure. GLD maintains that whilst there is a public interest in disclosure, 
the balance favours maintaining the exemption, and withholding information requested.  
 
LPP is the cornerstone of the judicial system and promotes respect for the rule of law and 
the proper administration of justice, ensuring that clients, and by extension members of the 
public, feel able to exercise their rights to legal representation. 
 
 
 
Your Rights  
 
If you are dissatisfied with the handling of your request, you have the right to ask GLD for an 
internal review. Internal review requests should be submitted to GLD within two months of 
the date of receipt of the response to your original correspondence.  Please use the contact 
details provided at the top of this letter in order to request an internal review relating to your 
original request.  
 
Please remember to quote the reference number above in any future communications. 
 
If you are not content with the outcome of the internal review, you have the right to apply 
directly to the Information Commissioner for a decision. The Information Commissioner can 
be contacted at:  
 
Information Commissioner’s Office 
Wycliffe House 
Water Lane 
Wilmslow 
Cheshire 
SK9 5AF 
www.ICO.org.uk  
 
Yours sincerely, 
 
Freedom of Information Team 
Operations, Government Legal Department 
102 Petty France, Westminster 
London, SW1H 9GL 
FOI@governmentlegal.gov.uk 




