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EMPLOYMENT TRIBUNALS 
 

Claimants:   (1) Mr M Heinl 

  (2) Ms H Laikko  

  

Respondents:   (1) Moving Brands Limited 

   (2) Year 15 Limited 

   (3) Mr B Wolstenholme 

   (4) Mr G Wolstenholme 

   (5) Mr J Toppin 

   (6) Ms C-A Kyosti 
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   On: 30 May 2025 and 18 and 19 August 2025  (in chambers) 
 
Before:  Employment Judge Joffe 
   Mr A Adolphus 
   Ms S Campbell 
 
Appearances 
For the claimants: Mr J Susskind, counsel 
For the second,  third,  fourth and sixth  respondents: Mr R Dunne, counsel 
For the fifth respondent: Mr  P Gilroy, King’s Counsel 
For the first respondent: No appearance or representation 
 
 

COSTS JUDGMENT 
 



Case Numbers: 2204235/2021 & 2204238/2021 
 

2 
 

1. The first, third and fourth respondents must pay 75% of the claimants’ costs of 
the liability stage of these proceedings, with the amount be determined by 
way of a detailed assessment. 
 

2. The fifth respondent must pay 10% of the claimants’ costs of the liability stage 
of these proceedings, with the amount be determined by way of a detailed 
assessment. 

 
3. The sixth respondent must pay 15% of the claimants’ costs of the liability 

stage of these proceedings, with the amount be determined by way of a 
detailed assessment. 

 
 

REASONS 
 

Claims and issues 

1. This was a hearing of the claimants’ applications against all respondents for 

the costs of the liability stage of proceedings. There is a separate costs 

application made by the claimants in respect of some costs of the remedy 

stage, which is yet to be heard, and a wasted costs application against the 

respondents’ former solicitors, which is listed to be heard in December 2025. 

 

2. The claimants were successful in some but not all of their claims against 

respondents one, three and four. These Reasons should be read with our 

Liability Judgment. 

 

3. The claimants applied for costs on the following bases: 

a. That the Respondents have acted vexatiously, abusively, disruptively or 

otherwise unreasonably in the way that the proceedings (or part thereof) have 

been conducted;  

b. That the Respondents’ response had no reasonable prospect of success;  

and  

c. That the Respondents breached the Employment Tribunal’s orders.  

In particular:  

a. The Respondents advanced a defence before this Tribunal which was  

false in almost every material respect, and which they knew to be false.  

b. The Respondents’ defence could have had no (or no reasonable) prospect 

of success, other than by the Respondents concealing documents from, and 

tendering false evidence to, the Employment Tribunal. 
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c. The Respondents concealed documents from, and tendered false evidence 

to, the Employment Tribunal.  

d. The foregoing was vexatious, abusive, disruptive, unreasonable, and in 

breach of (at least) the Employment Tribunal’s orders for standard disclosure.   

e. This was an indefensible claim which should never have been forced to 

trial.  

f. Further, the Respondents sought to use these proceedings to falsely 

impugn our clients. That was also vexatious, abusive, disruptive, and 

unreasonable. 

Findings 

The hearing 

4. We were provided with a bundle for the costs hearing running to 490 pages. 

The claimants relied  on a long  skeleton argument which had been submitted 

in advance of the costs hearing. The fifth respondent had submitted a detailed 

response to the costs application dated 18 November 2024 and the second, 

third, fourth and sixth respondents had submitted a  response dated 7 

February 2025. 

 

5. We had a statement from the fifth respondent, Mr Toppin. For clarity we 

hereafter refer to the respondents by their names in these Reasons. None of 

the parties wished to cross examine Mr Toppin and we took his statement as 

read. 

 

6. Mr Ben Wolstenholme and Mr Guy Wolstenholme had provided a statement of 

means and both were cross examined  on this document. 

 

 

Relevant findings 

Mr Toppin 

7. Mr Toppin in his response to the costs application had dealt with the 

concealment of documents ground. It appeared that the former solicitors of 

the respondents, Lawrence Stephens, were exercising a lien over the file 

pending payment of outstanding fees. Mr Toppin nonetheless said that he had 

in his possession ‘a substantial number of emails which demonstrate the 

considerable lengths he went to in order to provide all relevant documents in 

his possession, custody or control to Lawrence Stephens for the purposes of 

these proceedings’. 
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8. The representatives for Lawrence Stephens had pointed out to Mr Toppin that 

advice given by Lawrence Stephens as to disclosure was privileged and the 

privilege could only be waived by all respondents. Mr Toppin said that he was 

prejudiced by being unable to access the file and by not being able to put 

before the Tribunal comprehensive evidence on the concealment of 

documents issue. He went on to describe the efforts he had made: 

39. On 6 January 2022, R5 sent to Lawrence Stephens a detailed disclosure 

sheet relating to documents to which he had access and which appeared to 

be relevant to these proceedings.   

40. Emails to and from R5’s email address held on Moving Brands IT server 

address: johntoppin@movingbrands.com and all documents on the Moving 

Brands IT servers were freely available to R1’s Head of IT, David Osen, and 

Peter Surrey, a third party IT contractor engaged by Lawrence Stephens.  

41. At R5’s invitation, Peter Surrey came to his home on 3 February 2022 and 

conducted an extensive search of R5’s emails on his personal email account: 

johntoppin@nomizon.co.uk, extracting 4,283 emails together with all 

attachments to those emails, which were transmitted to Lawrence Stephens. 

R5 imposed no filters or restrictions on the search. The documents were 

placed on Lawrence Stephens’ ‘Safelink’ system. As far as R5 was concerned, 

Lawrence Stephens were, at that stage, in possession of all conceivably 

relevant emails and documents from R5.    

42. In May 2022, R5 was asked by Lawrence Stephens about a query from 

Cs’ solicitors suggesting that there was a lack of emails in the period from 5 to 

19 March 2021. Having been informed of Cs’ solicitors’ query, R5 accessed 

Safelink, referred to the place where Peter Surrey’s search was located, and 

informed Lawrence Stephens that there were a number of emails from 5 to 19 

March 2021 on the system.  R5 informed Lawrence Stephens that there were 

297 items in the “JT emails export folder” between and including those dates. 

He invited Lawrence Stephens to select those they deemed to be relevant 

and which were not privileged and to deal with the matter accordingly.  

43. R5 has conducted a search of emails which are still in his possession 

relating to these proceedings. He has managed to find 41 emails (essentially 

exchanges between R5 and Lawrence Stephens) which demonstrate the 

lengths to which R5 went to make sure that all relevant material was 

disclosed. Such were his concerns to ensure that his disclosure obligations 

were fulfilled, that, for example, on 9 September 2022 he emailed Andrew 

Conway of Lawrence Stephens, pointing out that a specific email which would 

have been extracted by Mr Surrey was not in the bundle (a bundle measuring 

several thousand pages), and stating that he was “very unhappy” because it 

looked as though he was not disclosing materials when he ought to have 

been able to have relied upon a third party expert (Mr Surrey) to have 
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extracted all relevant material. R5 was not technically capable of extracting 

the material and he placed his trust in Mr Surrey to conduct that exercise.   

44. In short, David Osen and/or Peter Surrey and/or Lawrence Stephens had 

available at all times all of R5’ emails and the attachments to those emails.  

45. Regular requests were made of R5 by the lawyers acting for R1 and R2 

(counsel as well as solicitors) for documents, and R5 scrupulously replied to 

every request made of him. All demonstrated by the 41 emails referred to at 

paragraph 43 above. R5 even, on more than one occasion, responded to 

requests for further disclosure by pointing out that the emails which had been 

requested had already been extracted by Mr Surrey. R5 initiated discussions 

with the lawyers acting for R1 and R2 on the topic of disclosure on the basis 

that he was keen to ensure that he did everything required of him.  

46. At paragraph 608 of the substantive judgment (C Bundle p.325), the 

Tribunal made certain observations which were critical of Rs collectively with 

regard to their attitude to their disclosure obligations. However, focusing on 

R5 as an individual, in short, he provided full and unrestricted access to his 

emails to Lawrence Stephens and to the third party IT expert nominated by 

Lawrence Stephens to obtain all relevant documents from R5, and continued 

to take all steps necessary to ensure, to the extent that he was able to 

influence the process, that all relevant material to which he had access was 

disclosed. In short, there is no case for R5 to answer in relation to 

concealment of documents. 

9. In his witness statement, Mr Toppin adopted these paragraphs as his account 

of his efforts to give disclosure. 

10. He said: 

After having provided disclosure in the way that I did to Lawrence Stephens, 

the solicitors instructed by the First and Second Respondents on behalf of all 

of us, it was not then for me to oversee, second guess or veto those solicitors 

as to what they should or should not then do, nor advise them on what should 

or should not then be disclosed.  They had it all in their possession so far as I 

was concerned because they had been given full access to everything from 

me.    

9. On the specific disclosure point, I pointed out to Lawrence Stephens that I 

had already given them full disclosure.  On 24 May 2022, I confirmed to 

Lawrence Stephens that they had been in possession of all of the emails 

extracted by Peter Surrey since February 2022 relating to the email account 

johntoppin@nomizon.co.uk (item 41 of my Response). The emails that are 

included in those listed in (1) to (18) (as referenced at paragraph 72.3.1 of the 

Claimants’ skeleton) (with the exception of Miro (4) and the 2 emails re Anne 

Smith in (14) - see paragraph 11(iii) & (iv) below) were in the possession of 
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Lawrence Stephens amongst the over 4,000 emails extracted from my system 

by Peter Surrey in February 2022.  On 26 May 2022 Lawrence Stephens 

confirmed to me that they would review all of the material that they had.     

10. There was nothing further which I could supply to them: they already had 

it all 

11. Mr Toppin said the majority of the documents which the claimants said had 

been suppressed were in the laptop he had provided in February 2022. 

12. Although the other respondents were concerned not to waive privilege in the 

advice from Lawrence Stephens and the documents referred to by Mr Toppin, 

there was no objection to us receiving his evidence and no challenge to that 

evidence. We record that the respondents assert that the have not waived 

privilege beyond the recounting of the facts recounted by Mr Toppin in his 

response and witness statement. 

 

The Wolstenholmes’ means 

13. The Wolstenholmes had produced a document dated 31 March 2025 

prepared by accountants, Kilsby & Williams LLP. It was headed ‘Without 

responsibility’ and entitled:‘ Reference in connection with financial position of 

Ben Wolstenholme and Guy Wolstenholme, at February 2025’. 

14. The information in this document was very substantially caveated:  

You have approached us for a reference concerning your current financial 

position, in connection with a proposed settlement offer to be made in the 

employment tribunal case concerning former directors of Moving Brands 

Limited, Matheus Heinl and Hanna Laikko. 

It should be noted that we have recently commenced acting for you and our 

knowledge of your affairs may not be fully up to date or complete. Therefore, 

our work has been limited to assisting you with the compilation of your 

statements, using the information which you have provided to us for the 

purpose of this exercise. 

You have confirmed that the financial and other information provided to us for 

this purpose is complete and accurate, to the best of your knowledge and 

belief.  

We have prepared the attached estimated personal balance sheets from the 

information and explanations provided by you, and where possible, checked 

the consistency of some of the personal balance sheet and income/outgoings 

information with underlying third-party documents that have been provided to 

us. We are required to point out any identified inconsistencies between the 
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information and explanations you have provided but we do not provide any 

assurance on the completeness and accuracy of this information .  

For the avoidance of doubt, we have not conducted an audit, nor carried out 

any specific work to verify the accuracy or completeness of the records or 

information and explanations provided to us, and we do not, therefore, 

express any opinion on the financial information.  

As a practising member firm of the Institute of Chartered Accountants in 

England and Wales (ICAEW), we are subject to its ethical and other 

professional requirements which are detailed at 

https://www.icaew.com/regulation. Our work has been undertaken solely to 

assist the parties to the above matter in assessing the proposal for a financial 

settlement of the court action (a proposal which we have not seen), and for no 

other reason. To the fullest extent permitted by law, we do not accept or 

assume responsibility to anyone other than you as our clients for our work or 

for this report.  

15. None of the underlying documents were provided to the Tribunal. 

16. The financial summary for Mr Ben Wolstenholme set out his assets and 

liabilities and income and outgoings.  Mr Ben Wolstenholme and his family 

had been living in the US since 2009 but had moved back to the UK in July / 

August 2022.  

17. Mr Ben Wolstenholme had sold his family home in the US: ‘The net proceeds 

of the sale after mortgage and loan repayments amounted to $190,000. This 

balance has contributed to the family’s living expenditure over the past year.’ 

18. Mr Ben Wolstenholme was said to have a 10% interest in a  property in which 

his mother resided in West Sussex. His net assets were said to be 

£50,067.81. His outgoings  were reported to be £18,826.99 per month against 

an income of £12,790. 

19. Mr Guy Wolstenholme was reported to have a London flat and to have 

recently sold a holiday property in Wales. His income approximated to his 

outgoings and his net  assets were said to be £91,450.06. 

20. In cross examination, Mr Ben Wolstenholme accepted that Kilsby & Williams 

would not have known whether he had given them false information or omitted 

information. He said that Anne Smith, who gave evidence on behalf of the 

respondents at the liability hearing,  was one of the authors of the document. 

He was asked about a detailed request for information and documentation 

sent on behalf of the claimants by their solicitors on 17 April 2025 and 

accepted that he and his brother had not replied to that letter. He said that 

they felt that they had provided what was needed. He did not feel it was 

necessary to provide documents to the Tribunal. There was evidence that the 
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US property had been sold for over 1.9 million US dollars but he accepted that 

there was no evidence as to what it had been purchased for and the size of 

the mortgage. He accepted that he had provided no documentary evidence as 

to the extent of his ownership of the West Sussex property or other relevant 

documentation about that asset or indeed any other documentation to 

evidence his assets, liabilities, income or outgoings. 

21. In cross examination of Mr Guy Wolstenholme, similar points were made 

about the lack of documentary evidence. He said that much of the £432,000 

received for the sale of the Welsh property went to pay its mortgage but the 

means document failed to mention any mortgage on that property.  

Evidence at the remedy hearing 

22. We had evidence at the remedy hearing which showed that Mr Toppin’ 

business and Ms Kyosti’s family business, Via Talenta Group, received sums 

from Moving Brands Limited for services. The latter received significantly 

greater sums than the former. 

Our relevant findings 

23. It is appropriate to extract here some significant findings from our Liability 

Reasons which are said to be relevant the question of whether we should 

make orders for costs: 

It was clear to us from considering correspondence and orders that a number 
of relevant documents had had to be extracted from the respondents, who 
gave untrue instructions to their lawyers in resisting the applications. This was 
not a case, as was submitted on behalf of the respondents, of some 
documents being missed in a complex disclosure exercise. These were 
omissions based on instructions which were not true rather than oversight in a 
large exercise carried out on the basis of instructions given in good faith. 
Whilst it may be correct that the claimants also pursued some applications 
which were unsuccessful and/or too broad, it is unsurprising that they felt the 
need to challenge the respondents’ disclosure exercise.  And of course 
challenging a complex disclosure exercise is itself complex and requires a 
significant amount of detailed work.  Although the application made during the 
full merits hearing for allegedly privileged material did not ultimately lead to 
the disclosure of any documents which were relied on by the claimants, we 
could not criticise the claimants for making the application given the striking 
lack of candour on the part of the respondents, including, by the stage of the 
application, the performance of the respondents’ witnesses whilst giving 
evidence. We discuss that aspect further below.  

609. Ultimately the Tribunal was not able to be confident that the respondents 

had disclosed all relevant documents. That was a feature of the respondents’ 

conduct we had to take very seriously and which necessarily affected the rest 

of our decision making, particularly having regard to the important factual 
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disputes in these proceedings and our consciousness of the Gestmin 

guidance.  

610. We concluded that there was a sustained and troubling effort by the 

respondents to keep material from the Tribunal and a flouting of our 

expectation that parties will deal with the proceedings in good faith. 

Mr Toppin  

611. We concluded that Mr Toppin made statements in his witness statement 

which were at best partial truths, for example:  

GPW were not involved in the decision to dismiss Mat and Hanna. The firm 

simply coordinated the practical steps required to affect the Mat’s and 

Hanna’s dismissals (e.g. collection of physical devices and data). GPW had 

also been engaged on 30 March 2021 to conduct a forensic examination of 

the company’s systems and information and also devices used by Mat and 

Hanna, including for example, laptops, iPads and mobile phones. They were 

engaged to gain further understanding of how the company was being run 

and whether there were any matters that would inform the disciplinary 

investigation.  

612. This conceals the fact that the proposal to involve GPW in investigating 

possible misconduct by the claimants significantly predated 30 March 2021.  

613. Other areas where we considered that Mr Toppin had not been truthful 

with the Tribunal, included:  

- In his witness statement he denied having a role in matters concerning the 

claimants 18 March dismissals when it was clear from documents that his 

involvement had been extensive;  

- He concealed the fact that discussion about removing the claimants 

predated 17 February 2021 when documents disclose that is the case; see in 

particular his email of 4 February 2021 referring to ‘leadership change’;  

- We concluded that evidence he and others gave about a reference in Mr 

Eveleigh-Evans’ email of 5 March 2021 to ‘access[ing] Bad Leaver status’ was 

untrue. It was clear the list in the email emanated from what was described as 

‘John’s A -L list’. The suggestion made in evidence that this list was drafted by 

a dyslexic employee who wrote ‘access’ when he meant ‘assess’ was simply 

incredible in the face of the evidence that it was the work of Mr Toppin and 

bearing in mind the repetition of the statement without correction in other 

documents;  

- Mr Toppin said he did not draft ‘target’ areas for GPW when it appeared to us 

from documents that he did. He was tasked with doing it and  no else one 

took ownership;   
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- He attempted to minimise his own role in the instruction of GPW and was 

involved in trying to obtain the cloak of privilege for GPW’s work;  

- He gave evidence that the GPW investigation was also about state of the 

company; that was clearly not true and was contradicted by board meeting 

minutes;  

- He suggested in evidence that Mr Bull did not understand the dealings with 

the New York lease, which assertion we found incredible;  

- He said that Mr Heinl was copied into all correspondence on the New York 

lease; in cross examination he was taken to many documents where Mr Heinl 

was not copied in.  

614. We found that Mr Toppin’s investigation report was knowingly 

misleading:  

- Mr Toppin’s description of how his suspicions were aroused about the 

claimants’ conduct is essentially a fiction:  

Arousal of suspicion   

10. Whilst I have for some time had some concerns about the conduct of HL 

and MH (as set out in Part C of this Investigation Report), it was as a result of 

an email exchange that took place with Eric Fishman, an American lawyer and 

partner at the firm of Pryor Cashman, on 14 and 15 April 2021, that my 

suspicions were truly aroused.  

11. Consequent upon my discovery that HL had inexplicably represented to  

the board of directors something which did not appear to be true, I engaged in 

further enquiries in order to check on behalf of MB and its parent company 

whether there was anything so serious that it required it to take steps to 

protect its interests.  This report is the product of those enquiries and in the 

manner set out in Part D, implicates each of HL and MH; albeit that in many 

respects this is by reason of them enjoying the post of the two most senior 

employees of MB with a considerable degree of autonomy.  

12. I understand that the original decision to dismiss HL and MB, as set out in 

paragraphs 4 and 5 above, was one that was predicated upon a fundamental 

breakdown of the working relationship as between them and the other 

directors at the time (at which point I was not even on the board).  

- His findings on the HPE loan issue have to be observed against a 

background where he had earlier described the issue as ‘leverage for 

discussion with Andrew Conway’. He made no mention of a possible legal 

action against HPE in the investigation report ;  



Case Numbers: 2204235/2021 & 2204238/2021 
 

11 
 

- Nothing in Mr Toppin’s witness statement revealed that the report was 

actually drafted by the company’s solicitors on the basis of access to the 

underlying documents and some discussion with Mr Toppin, the extent of 

which is unclear. That fact fully emerged in questions from the Tribunal.  

615. Mr Toppin, like some of the other respondent witnesses, gave the 

impression of a man so steeped in untruths or partial truths, that it was easier 

to keep wading through them rather than return to the shore of actual facts.  

616. Regrettably we concluded that Mr Toppin was not a credible or reliable 

witness. 

… 

Mr Ben Wolstenholme  

619. Some examples of unsatisfactory evidence from Ben Wolstenholme 

were the following:  

- He had no satisfactory explanation for the statement by Mr Dent that ‘GW 

will pass to BW as a gift the level of dividends that he would have received if 

he had continued to own the shares. There is no written agreement in relation 

to this.’  

- He misrepresented the extent of GPW’s involvement and must have been 

involved in efforts to conceal GPW’s role and documents relating to GPW 

from the Tribunal;  

- He made assertions designed to impugn Mr Heinl as to matters such as 

bullying and talent flight which were unevidenced;  

- His criticisms in oral evidence of Mr Heinl’s ‘elaborate and ornate’ Covid plan 

contradict what he was saying in contemporaneous documents;  

- What he says about the relationship with the claimants at earlier points is 

contradicted by documentary evidence;  

- There was extensive documentary contradiction of his case that there had 

been no share transfer disclosure, including his own notes,  particularly when 

read with Mr Heinl’s, which we found credible and reliable. His persistence in 

denying he knew about the disclosure in the  face of the record was 

concerning. He could not explain the 21 August 2020 email and other clear 

references to the issue in his own documents and emails sent to him by Mr 

Heinl;  

- His responses in cross examination to questions about the emails referring 

to ’risk in the system’ and ‘GW/BW share status’ were evasive. He denied that 

they related to any protected disclosure but was unable to say what they did 

refer to;  
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- He tended to give hyperbolic accounts of his relationship with the claimants 

which were unsupported by particulars and unevidenced by documents. He 

shared a tendency with other of the respondents to paint an impressionistic 

picture of events unanchored in facts.   

620. We also bore in mind the findings we made about his behaviour to the 

claimants, ie the levels of subterfuge in which he engaged by making an 

elaborate plan behind their backs, forwarding documents to Ms Kyosti without 

their knowledge and ultimately seeking to hide materials not just from the 

claimants but also the Tribunal. 

621. Ms Kyosti in her witness statement misrepresented the role of GPW.  

622. Another disturbing feature of Ms Kyosti’s evidence was the fact that in 

her witness statement she made a number of further allegations against the 

claimants which had not been the subject of any investigation and which were 

unsupported by any documents. When asked in evidence whether she had 

looked at mitigating features when conducting the disciplinary, she took the 

opportunity to launch into a list of unevidenced allegations against the 

claimants. It appeared to the Tribunal that she thought she could poison our 

minds, that she lacked any sense of objectivity or fairness in her dealings with 

the claimants and by this point that lack of objectivity or fairness had become 

sustained animosity towards them.    

623. Ms Kyosti in her witness statement said:  

Hanna’s conduct in erasing data from her phone, which constituted the 

destruction of company data, was in my view enough to start a disciplinary 

hearing and I informed the team immediately of my views. Given the severity 

of the other 4 allegations in the investigation report, the destruction of 

company data did not form its own stand-alone issue.  

624. This was not correct, as the documents showed, but Ms Kyosti continued 

to repeat the allegation.  

625. Ms Kyosti repeatedly misrepresented to the claimants at the disciplinary 

hearings the extent of her previous involvement in the processes leading to 

their dismissals: ‘I sort of inherited this’. She said that she had no comment on 

the decision to do an investigation when she was the person who proposed 

that there be an investigation (as a number of witnesses stated in their 

witness statements). She told Mr Heinl that the only report she had seen was 

Mr Toppin’s when in fact she had also seen the GPW report. She repressed 

that report, which did not find any evidence for wrongdoing by the claimants.   

626. Ms Kyosti was not candid with the Tribunal about her role in the 

dismissals of the claimants on notice.   
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627. Like Mr Toppin, she misrepresented to the Tribunal the genesis of the 

disciplinary investigation:   

Later, as the Board investigations began yielding insights into the conduct and 

behaviours of Mat and Hanna, it became clear that information had indeed 

been obfuscated and misstated by them to the Board. The core concerns 

were financial reporting internally and externally, preferential financial 

treatment of Mat and Hanna as well as their core associates with respect to 

salary reductions and TOIL without consent of the Board, their behaviour in 

repeatedly ignoring Board requests from the Chair, to mention a few. A 

disciplinary process was therefore initiated to understand the extent to which 

gross misconduct and/or gross negligence and/or gross incompetence had 

occurred.  

628. There were numerous other occasions when we felt that Ms Kyosti’s 

evidence was lacking in candour. A small example was  her suggestion that 

‘noise’ at the meeting where the claimants were dismissed might have been 

‘any disruption to the meeting’ when it was clearly a reference to the claimants  

expressing concern / asking questions about their dismissals.   

629. Regrettably, we were generally unable to find Ms Kyosti to be a credible 

or reliable witness given her willingness to mislead on important issues.   

… 

Reason for the summary dismissals  

733. We considered that the reason for the claimants’ dismissals remained 

essentially the same throughout – that Ben Wolstenholme in particular wanted 

to be rid of the claimants for a number of reasons including the disagreement 

about the chair’s role and pay and the deterioration of his relationship with the 

claimants, which the making of protected disclosures was a partial cause of. 

The added incentive to dismiss the claimants again before the end of their 

notice period was to ‘access bad leaver status’; that in our judgment was a 

significant reason for the further dismissals, although another reason was no 

doubt to seek to legitimise the original dismissals.  

734. None of these were potentially fair reasons under the Employment 

Rights Act 1996.  

735. Our reasons for concluding that these were the reasons for the summary 

dismissals should be apparent from our findings to this point but to summarise 

them:  

- The genesis of the dismissals themselves;  

- The evidence as to how and why a disciplinary process came to be 

instigated;  
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- The secrecy with which the investigation was conducted;  

- The conduct of the investigation, the disciplinary and appeal processes 

including:  

o The selection of Mr Toppin to conduct the investigations when he was 

clearly not impartial;  

o Mr Toppin’s approach to the evidence, which showed him trawling widely for 

damaging material on the claimants and being involved in providing terms of 

reference for GPW which involved looking broadly for types of misconduct 

there was no hint of the claimants being involved in  and, for example, 

immediately absolving Mr Davis when there was a suggestion he might bear 

any blame for the New York lease issue;  

o Ms Kyosti’s dishonesty to the claimants about her role in proposing the 

disciplinary investigation;  

o Ms Kyosti’s lack of impartiality including her secret involvement in the run up 

to the dismissals;  

o Ms Kyosti’s unfair approach to the hearings including not allowing the 

claimants further materials they requested and not providing transcripts as 

she had said she would;  

o Mr Bull not being in any way an impartial person to hear the appeals, given 

his involvement in Project Phoenix and the New York lease issue;  

o The evidence that Mr Bull in fact played little role in determining the 

appeals. 

Submissions 

24. The following is a summary of the salient points from the parties’ submissions. 

We took those submissions into account in their entirety,  

Claimants 

Response which was false and the respondents knew to be false 

25. The claimants said that the main issue at trial was the reason or reasons for 

the claimants’ dismissals.  The respondents asserted  that the claimants had 

been dismissed for gross misconduct. The Tribunal found that to be false and 

that the respondents had knowingly fabricated a pretext for the dismissals.  

Response had no reasonable prospect of success except by the respondents 

concealing documents and giving false evidence 

26. A case which was based on falsehoods was not one which had reasonable 

prospects of success. 



Case Numbers: 2204235/2021 & 2204238/2021 
 

15 
 

Respondents knowingly concealed documents and tendered false evidence on 

matters of central importance to the litigation 

27. The claimants relied on our findings about disclosure and about the evidence 

given by the various individual respondents. 

28. This conduct by the respondents was said to be unreasonable, vexatious and 

abusive. It was conduct which had a  profound effect on the course of the 

proceedings. Had the respondents been honest there would have been either 

no trial or a very much shorter trial. 

29. The respondents’ conduct was a breach of the standard order as to disclosure 

and the order for specific disclosure of 27 June 2022. A number of the 

documents which were the subject of that order were not disclosed until the 

trial. 

30. The respondents had used the trial to falsely impugn the claimants. That 

applied to the entire defence of the litigation, which involved serious 

allegations of misconduct and to additional personal attacks in witness 

statements and oral evidence. This was particularly egregious in the case of 

Ms Kyosti. 

31. The claimants said that the respondents had sought to destroy the personal 

and professional reputations of the claimants. 

32. In terms of whether we should exercise our discretion, the claimants said that 

the gravity and extent of the respondents’ conduct was highly unusual. The 

effects of the conduct were to turn a smaller and less complex case into a 

much larger and more complex case. 

33. The claimants submitted that they should be entitled to all of their costs or, in 

the alternative, 80% of their costs as reflecting the proportion of proceedings 

which had been caused by the respondents’ dishonesty. 

34. The claimants said that the award should be a joint and several award. They 

relied on guidance from Re Ingenious Litigation [2020] EWHC (Ch). They said 

that the claims were essentially the same against all respondents; the 

respondents had presented a united and undifferentiated defence and the 

dishonest behaviour, disclosure failures and attacks on the claimants  were 

coordinated and united. 

35. The third and fourth respondents had not provided any good evidence of an 

inability to pay. They had very substantial earnings and earning capacity and 

had not disclosed proper evidence of their means.  

Second, third, fourth and sixth respondents 

36. The respondents pointed out that the claimants were unsuccessful in a 

number of claims and only successful in other claims against some 
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respondents. Ms Kyosti was not found to have any liability at all. Defences to 

those claims could not be said to have had no reasonable prospects of 

success. There were claims for which there was little evidence and the sheer 

number of claims was disproportionate and excessive. They pointed to our 

finding that the list of issues would have benefitted from some careful 

trimming. 

37. The claimants had made an application for disclosure which the respondents 

successfully appealed. This had added to the costs.  

38. The fact that a party has been untruthful did not, without more, mean that 

party had behaved unreasonably. 

39. The costs application was unfocussed and generalised and did not identify the 

conduct complained of. 

40. A joint and several order would be unjust. The Tribunal could not determine 

which respondent was responsible for which conduct or as to the extent of 

liability of Lawrence Stephens without conducting a  disproportionate mini 

trial. The respondents denied misleading the Tribunal or deliberately 

withholding documents. They were hampered in responding to the allegations 

because the advice they were given was legally privileged. In a  complex 

claim, it was unsurprising the respondents’ disclosure efforts were not perfect. 

41. The Tribunal’s findings were not that the respondents were being deliberately 

dishonest.  

42. The respondents did not intentionally or dishonestly impugn the claimants; 

they repeated their true beliefs.  

 

Fifth respondent 

43. Mr Toppin had been hampered by the other respondents not waiving privilege 

over the advice received from Lawrence Graham about disclosure. Mr Toppin 

had done everything he should have done by way of disclosure. 

44. Mr Toppin’s defence had been entirely successful so clearly had had 

reasonable prospects of success.  He should never have been made a party 

to the proceedings.  He had no control about the resolution of the 

proceedings.  

45. There was no finding that Mr Toppin behaved vexatiously, abusively or 

otherwise disruptively. He had not behaved unreasonably. He had not sought 

to impugn the claimants and had not been found to have done so. 

46. Giving false evidence does not automatically entitle the opposing party to 

costs. 



Case Numbers: 2204235/2021 & 2204238/2021 
 

17 
 

47. Joint and several liability would be unfair. The first respondent was in 

liquidation; it was understood that the second respondent soon would be and 

anticipated that the Wolstenholmes were on the brink of declaring bankruptcy. 

Costs were likely to fall on Mr Toppin and Ms Kyosti against whom no findings 

had been made.  

Law 

48. Under Rule 74: 

(2) The Tribunal must consider making a costs order or a preparation time  

order where it considers that—  

(a) a party (or that party’s representative) has acted vexatiously, abusively, 

disruptively or otherwise unreasonably in either the bringing of the 

proceedings, or part of it, or the way that the proceedings, or part of it, have 

been conducted,  

(b) any claim, response or reply had no reasonable prospect of success.…  

(3) The Tribunal may also make a costs order or a preparation time order (as 

appropriate) on the application of a party where a party has been in breach of 

any order, rule or practice direction…. 

49. Rule 82 provides:  

In deciding whether to make a costs order, preparation time order, or wasted 

costs order, and if so the amount of any such order, the Tribunal may have 

regard to the paying party’s (or, where a wasted costs order is made, the 

representative’s) ability to pay. 

50. There are three stages to our decision-making: 

- Determining whether one of the bases for making a costs order has been 

made out; 

- Deciding whether to exercise our discretion to order costs; 

- Determining the amount to award. 

Hossaini v EDS Recruitment Ltd [2020] ICR 491 

51. In determining whether to exercise our discretion to order costs we must ‘look 

at the whole picture of what happened in the case and to ask whether there 

has been unreasonable conduct by the [party] in bringing and conducting the 

case and, in doing so, to identify the conduct, what was unreasonable about it 

and what effects it had.’:  Yerrakalva v Barnsley MBC [2012] ICR 420. 

 

No reasonable prospects 
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52. The EAT in Radia v Jefferies International Ltd EAT 0007/18 gave guidance on 
the approach to costs applications under this limb.  It emphasised that the test 
is whether the claim had no reasonable prospect of success, judged on the 
basis of the information that was known or reasonably available at the start. 
The Tribunal must consider how, at that earlier point, the prospects of success 
in a trial that was yet to take place would have looked. It should take account 
of any information it has gained, and evidence it has seen, by virtue of having 
heard the case, that may properly cast light back on that question, but it should 
not have regard to information or evidence which would not have been available 
at that earlier time. The mere existence of factual disputes in the case, which 
could only be resolved by hearing evidence and finding facts, does not 
necessarily mean that the tribunal cannot properly conclude that the claim had 
no reasonable prospects from the outset, or that the claimant could or should 
have appreciated this from the outset. That still depends on what the claimant 
knew, or ought to have known, were the true facts, and what view the claimant 
could reasonably have taken of the prospects of the claim in light of those facts. 

Lies and false evidence. 

53.   A lie on its own will not necessarily be sufficient to found an award of costs; it 
is necessary to look at the nature, gravity and effect of the lie  in determining 
the unreasonableness of the alleged conduct:  Arrowsmith v Nottingham Trent 

University 2012 ICR 159, CA. 
 

54. In a case where a respondent was found to have made allegations of 

misconduct in respect of which it had no proof and which had not been the 

reason for the dismissal, the claimant was awarded all his costs: 

“But the Tribunal also found that the Company's defence to Mr Hill's claim was 

misconceived. That is what it said. Otherwise it could not have awarded Mr 

Hill all his legal costs. That can only have been a reference to the Company's 

ploy to use a pretext to conceal the true reason for dismissing him. The 

Company had not been candid about why it had dismissed him. It fought the 

case on the basis of a lie. Tribunals have, of course, to be extremely cautious 

about awarding costs when the losing party's case lacks merit. The Tribunal 

was aware of that. That was why it said that it “would never wish any party to 

be forbidden for arguing good [or even middling] points”. Costs could only be 

appropriate if the losing party knew that its case lacked merit. Even then, this 

was not simply a case of the Company knowing that its defence was 

unmeritorious. This was a case of the Company knowing that its defence was 

untrue. In these circumstances, it is not possible to characterise the Tribunal's 

decision to award Mr Hill his legal costs as perverse.” 

Meadowstone (Derbyshire) Ltd v Kirk EAT 0529/05. 
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Ability to pay 

55. We may consider ability to pay at two stages: when deciding whether to 

exercise our discretion to make an award and when considering the amount 

of any award. We should consider whether there is a realistic prospect of the 

proposed paying party being able to pay the costs at some point in the future:  
Vaughan v London Borough of Lewisham [2013] IRLR 713. 

 
Joint and several liability 

 
56. The High Court (Nugee J) in Re Ingenious Litigation [2020] EWHC 235 gave 

guidance as to the appropriate costs orders to be made for multiple claimants: 
10.  Some of the Defendants' submissions were advanced on the premise that 
the default position or starting point was that the Claimants would all be jointly 
and severally liable for the Defendants' costs, and hence that if the Claimants 
wished to limit their exposure they ought to pay a price in terms of providing 
security. Despite the fact that Mr Bacon was inclined to accept this at least to 
some extent, I do not myself accept that the starting point or default position is 
as starkly straightforward as that. Costs are always in the discretion of the 
Court, and cases vary infinitely. 
11.  Of course in a simple case where A and B have a true joint claim (for 
example where they claim as the joint owners of property, or joint parties to a 
contract), one would expect them to be jointly liable for the defendants' costs. 
And I also have no difficulty with the proposition that the same applies as a 
general rule to many cases where the claimants technically have several 
claims, but, as very commonly happens – probably in the majority of claims in 
this Division – a number of claimants join forces to bring what is in effect a 
single claim, or to be more precise a single group of claims. Very often in such 
cases the claimants will be connected parties (for example companies in the 
same group; members of the same family; individuals, their trustees and their 
corporate vehicles; and the like), and there will in effect be only one case 
being made, even if, due to the complexity of the facts, technically different 
claimants have different causes of action and claim different relief. Mr Ben 
Quiney QC, who appeared for SRLV, referred me by way of example to the 
decision of Warby J in Ontulmus v Collett [2014] EWHC 4117 (QB) at [64] 
where he said (citing appropriate authority which I need not repeat): 
"As I understand the law, the general rule where several parties combine to 
advance an unsuccessful case is that each is liable for the common costs 
incurred by the successful party in resisting that case." 
In that case there were three claimants suing on the same alleged libel, and a 
number of specific matters were relied on in support of the submission that 
the claimants had made common cause, some of which Warby J found to 
represent strong arguments in favour of joint liability (see at [62]-[63]). 
12.  But it does not follow that the same applies to litigation with hundreds of 
individual claimants, none of whom is connected with each other and each of 
whom has their own genuinely independent claim, varying enormously in 
value. Such claims could in theory have been brought in separate claim 
forms, and when brought in a single claim form, are joined together not so 
much because the claimants are making common cause by combining to 
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advance a single case, but because there are issues which arise which are 
common to many of the claimants' claims and it is convenient for all parties 
(the claimants, the defendants and the Court itself) that such issues be tried 
once rather than hundreds of times. In fact, as here, there are often a number 
of claim forms but the actions are all managed together for the same reason – 
it is in the interests of all parties. It is far from obvious, at any rate to me, that if 
such actions are unsuccessful at trial the default position, or starting point, is, 
or should be, that every single claimant, however small their personal stake in 
the outcome of the proceedings, should be jointly liable for what are bound to 
be very heavy costs running into many millions of pounds. Even without a 
several liability order having been made in advance of the trial, there are to 
my mind significant arguments for regarding it as fairer that unsuccessful 
claimants in such a case should be severally, not jointly, liable for the 
defendants' costs. Counsel were agreed that I was not being asked at this 
hearing to decide what the default position would be, and I will therefore not 
do so, but for the reasons I have given I am certainly not persuaded at this 
stage that the default position is one of joint and several liability. 
13.  So I think it is wrong to approach the present application for a several 
liability order on the basis that it is a departure from what would otherwise be 
the position, thereby depriving the Defendants of a prima facie right to hold 
the Claimants all jointly liable, and hence to be characterised as an 
indulgence to the Claimants which needs to be balanced by a quid pro quo . 
Rather as I see it the appropriate approach is that the Court should simply 
consider, as an exercise of its wide discretion over the costs of the 
proceedings, whether it is an appropriate case for a several liability order to 
be made or not. That does not mean starting from any particular starting point, 
or requiring the claimants to justify departing from any particular default 
position. It simply turns on what is just in all the circumstances. This indeed 
appears to have been the approach that has been adopted in the authorities, 
which I refer to below. 

 
 

The pro rata point 
34.  The other issue that Mr Bacon asked me to expand upon was the pro rata 
point. This was Question 2(a) on the agreed list of issues, which was as 
follows: 
"What is the basis on which the Claimants' liability for adverse costs is to be 
apportioned, ie should it be pro rata to the size of their cash investments or 
per capita?" 
35.  The answer that I gave in my oral judgment was that it should be pro rata 
rather than per capita. What I said was as follows: 
"6.  Question 2(a): I have not the slightest doubt that it should be apportioned 
pro rata to the size of their cash investments, rather than per capita. I am 
sorry, Mr Duffy, but you were not only facing opposition from all the other 
counsel, but I am afraid you were facing an instinctive opposition from the 
bench. It does seem to me, as a matter of fundamental equitable principles, 
that if a number of people band together in a venture, whether that be 
litigation or anything else, and they stand to get out of it very disproportionate 
rewards, then if they are going to share the risks, the starting point as to what 
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is fair is that they should share the risks proportionate to the possible rewards. 
That was what was done in RBS. 
7.  The notion that in a case like this, where some people have invested 
£35,000 or £50,000 and other people have invested millions, that they should 
be equally liable on a per capita share for the downsides of the litigation when 
the upsides of the litigation are so disproportionately spread is one that I do 
not find attractive in the least. I will provide for liability to be apportioned pro 
rata to the size of their cash investments." 

 

Conclusions 

57. We first had to determine whether the jurisdiction to make a costs award was 

engaged, i.e. whether one of the grounds for an order in in Rule 74 was 

satisfied.  Then we had to decide whether to exercise our discretion to award 

costs and finally to determine how much to award. 

58. We considered first whether the costs jurisdiction was  engaged under the 

various heads. 

No reasonable prospects of success 

59. This could only apply to the first, third and  fourth respondents, against whom 

the claimants were successful.  

60. The heart of the claims was the dismissals, the steps taken to achieve the 

dismissals and the effects of the dismissals (bad leaver status). All of the 

detriments were an aspect of the dismissals or a related matter.  

61. We considered that the defences to these core claims never had any 

reasonable prospects of succeeding  because, had they told the truth, the 

respondents did not have a potentially fair reason for dismissing the 

claimants. The fact that they worked so hard to disguise the reason for 

dismissal was evidence that they knew that a defence based on a  truthful 

account did not have reasonable prospects of success. 

Unreasonable or vexatious conduct 

62. We found that the respondents had been dishonest about the reasons for 

dismissal and that the dishonesty was baked in to the way in which the 

proceedings were conducted. Because the reasons put forward for the 

dismissals were not honest, it was necessary to give untrue evidence and 

seek to conceal documents which would have revealed the true position. That 

in turn led to a failure to comply with orders. In that sense the grounds for 

making a costs order were closely intertwined.  

63. We looked at the nature, gravity and effect of that conduct. 

64. This dishonesty permeated the proceedings; it was central to the defence 

and, as the claimants said, it made the proceedings much lengthier and more 
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complex than they would otherwise have been. It was the joint work of all the 

individual respondents. It was serious and sustained dishonesty.  

65. The impugning of the claimants, which went beyond merely defending the 

proceedings, particularly in the evidence of Ms Kyosti, was also vexatious. It 

had no proper function in the proceedings. 

 

Exercise of our discretion 

66. We concluded that this was an appropriate case in which to order costs. The 

scale of the unreasonableness and its effects were significant factors; it was 

egregious conduct. The claimants had had to spend much more on the 

litigation to uncover the unreasonable conduct by the respondents. Less 

persistent claimants or claimants who had not been able to find the funds for 

this exercise might well have been defeated. 

67. We were not satisfied that the Wolstenholmes had produced satisfactory 

evidence of an inability to pay so this was not a factor we took into account in 

our discretion. No other respondent had put forward an argument on ability to 

pay. 

Proportion of costs 

68. It seemed to us that we had to look holistically at the proceedings. In 

circumstances where much had been concealed from the claimants, Mr Heinl 

had overpleaded detriments and had run an automatic unfair dismissal case 

which had not succeeded. However, in essence, the claimants had succeeded 

in challenging the narrative presented by the respondents. The aspects on 

which they were unsuccessful were peripheral and it was  entirely 

understandable that they had ended up pleading claims against individuals 

who were not found liable and included claims which were not successful. 

69. As the claimants had submitted, the unreasonable conduct by the 

respondents, the lack of merits, the failure to comply with directions and the 

impugning of the claimants were all part of the same enterprise. The case 

could only be defended on the basis of dishonest evidence. That dishonest 

evidence required some suppression of documents. Suppression of 

documents was a failure to comply with directions. The impugnment of the 

claimants was part both of the false account given as reasons for the 

claimants’ dismissal and, as we concluded, an attempt to influence the 

Tribunal against the claimants. 

70. In the circumstances, it seemed to us that the vast costs expended by both 

sides of this litigation had been caused by this unfortunate venture by the 

respondents. It did not seem to us that it was possible to say that any 
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particular  proportion of the costs  were not caused by the respondents’ 

unreasonable conduct and their dishonest defence of the claims. 

71. We were unable to take into account the Wolstenholmes’ ability to pay for the 

reasons already set out. 

72. In all of the circumstances it seemed to us that the appropriate order was for a 

detailed assessment of the entirety of the claimants’ costs. 

 

Allocation of costs 

73. Having looked at the Re Ingenious Litigation case, we considered that it was 

appropriate to look at the extent to which the various respondents were 

engaged in a  joint venture  in respect of the litigation and the extent to which 

they individually stood to benefit / lose by it.  

74. We looked also at the extent to which we could ascribe the unreasonable 

conduct to each respondent. 

75. Mr Toppin and Ms Kyosti had successfully defended the claims against them 

as individuals. This gave rise to two issues for us: 

- Whether that meant that neither should be held liable for any costs at all; 

- Whether in the alternative, they should be liable for a smaller proportion of the 

costs than respondents who had been found to be liable. 

76. In relation to the first issue, we noted that the costs jurisdiction in the Tribunal 

does not depend on a party’s success in the proceedings. Costs do not follow 

the event. We were initially troubled by the notion that individuals could be, as 

it ultimately turned out, erroneously joined to proceedings and then be held 

liable for costs. Other individuals who might have been joined (such as, in this 

case, Jim Bull) but were not, would not be liable.  

77. We noted, however, that in the civil courts, there are circumstances in which a 

non party may be joined to a costs application, where in fact  that person has 

a close enough connection with the proceedings to warrant being treated as a 

party.  Such a person may have costs ordered against them. 

78. It seemed to us that the correct analysis was this: the original dismissals of 

the claimants were very much a joint enterprise of the individual respondents 

from which all expected to benefit. The Wolstenholmes were taking back 

control of Moving Brands Limited and also seeking to deprive the claimants of 

their equity. Mr Toppin and Ms Kyosti were assuming roles in the corporate 

respondents (the ‘leadership change’) with an expectation of benefits. Both 

did in fact benefit from the leadership change, Ms Kyosti’s organisation 

significantly more than Mr Toppin’s. They were not, however shareholders and 

their interests were much more limited than those of the Wolstenholmes. 
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79. The plan in which all of the respondents participated had, as we have said,  

baked into it concealment of the real motives for what was being done, which 

concealment then continued into the litigation process, as had apparently 

always been the intention. 

80. Our findings in relation to Ms Kyosti and Mr Toppin significantly implicated the 

two in the dishonesty and we have to bear in mind our findings about their 

credibility and reliability at the liability stage. Had they not prepared and 

presented this evidence in support of the respondents’ defences, those 

defences would likely have unravelled at an earlier stage.   

81. It therefore seemed to us that the fair way to allocate costs was to recognise: 

- That the Wolstenholmes and Moving Brands Limited were the primary players 

in the dismissals of the claimants and they were also the parties found to have 

liability. They had the most to benefit and the most to lose. Their interests 

were so intertwined as to be impossible to treat separately, as evidenced by 

the share transfer  between the Wolstenholmes and the uncertain effect of 

that transfer (as referred to in the Liability Judgment); 

- Ultimately the Wolstenholmes and Moving Brands Limited had mounted 

defences with no reasonable prospects; that was not true of the other 

respondents; 

- Year 15 Limited had not been found liable and  had not been guilty of any 

relevant conduct; 

- That Mr Toppin had produced unchallenged evidence that he had sought to 

give appropriate and full disclosure of documents. It had been open to other 

respondents to provide similar evidence and/or to waive privilege and they 

chose not to do that. 

82. Doing our best, it seemed to us that the equitable distribution of costs was as 

follows: 

- 75% of the costs awarded jointly and severally between Moving Brands 

Limited and Mr Ben Wolstenholme and Mr Guy Wolstenholme; 

- 15% of the costs to be paid by Ms Kyosti, who has not provided evidence that 

she was not involved in the disclosure failures we found to have occurred; 

- 10% of the costs to be paid by Mr Toppin. 

83. In allocating the costs in that way, we took the view that both Mr Toppin and 

Ms Kyosti had participated equally at trial in maintaining the fiction that there 

had been genuine dismissals for gross misconduct but that only Mr Toppin 

had provided evidence that he had sought to comply with his disclosure 

obligations. 
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Employment Judge Joffe 
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Sent to the parties on: 
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         For the Tribunal Office: 
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