Case Number: 2305932/2023

EMPLOYMENT TRIBUNALS

Heard at: London South On: 9 to 13 June 2025
Claimant: Mrs S Stone
Respondent: MA Business Limited
Before: Employment Judge Ramsden
Ms J Cook
Mr R Singh
Representation:
Claimant In person

Respondent Ms E Conetta, HR Director, lay representative

RESERVED JUDGMENT

The Tribunal initially broke to deliberate on 13 June 2025, having adjourned the
hearing and envisaging that the parties would return to receive oral judgment.

2. In fact, the Tribunal Panel reached conclusions on the case by 18 June 2025.

3. A date for the hearing to resume was listed for 3 October 2025, but needed to be
changed due to availability of all three Panel members.

4. Regrettably, the Panel was not informed that the Claimant wrote to the Tribunal
on 23 July 2025, requesting written reasons be given in light of the wait to 3
October 2025, as the wait was having a profound impact on her life. The
Respondent wrote to the Tribunal on 29 July 2025, reiterating its position (made
orally in the hearing) that it would prefer to have judgment delivered orally for
reasons connected to its publication business, and this was also not shown to the
Panel.

5. After the adjourned hearing was relisted for 15 December 2025, the Employment
Judge was made aware of the correspondence from the Claimant on 23 July and
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from the Respondent on 29 July. The Panel, by email, discussed whether in light
of that correspondence to reserve judgment so as to send the parties a written
judgment, and determined to do so on 19 September 2025. The parties were
informed of that decision on 23 September 2025.

By consent, the Respondent’s name is changed to MA Business Limited.

The complaints

7. The Claimant’s claim is one of disability discrimination and victimisation, contrary
to the Equality Act 2010 (the 2010 Act).

8. She avers:

a) That she was directly discriminated against because of disability, contrary
to section 13 of the 2010 Act. The Claimant makes seven complaints of
direct disability discrimination, identifying her colleague, Angie Cole, as her
non-disabled comparator for that purpose;

b) That the Respondent failed in its duty to make reasonable adjustments for
her, contrary to sections 20 and 21 of the 2010 Act. The Claimant says
that the Respondent applied four provisions, criteria or practices (PCPs)
to her which placed her at a substantial disadvantage where that
disadvantage could have been substantially ameliorated by reasonable
adjustments;

c) That the Respondent harassed her related to disability on three occasions,
in breach of section 26 of the 2010 Act; and

d) That, following two protected acts, the Respondent subjected her to six
forms of detriment because she had done a protected act/protected acts,
in breach of section 27 of the 2010 Act.

9. The details of each of the Claimant’s 20 complaints are more fully described in
the Facts section below.

10. The Respondent resists each of these complaints, but it accepts that the Claimant
is, and was at the relevant time, disabled for the purposes of the 2010 Act by
reason of her dyslexia and neurodivergence, which the Claimant refers to as a
single condition, and she says that it is her dyslexia which is the disabling factor.

The hearing

Representation

11.  The Claimant presented her own case. The Respondent was represented by its

HR Director, Ms Conetta, and at times by its Chief Executive Officer, Mr Allen.
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Documentary evidence

12.

13.

14.

15.

16.

17.

18.

The parties had prepared a hearing bundle which ran to 1,118 paginated pages.
The Respondent considered some of the contents of the bundle to be
superfluous, but did not object to any of the documents it included coming before
the Tribunal.

The Claimant asked for three audio recordings to be included in evidence, being
recordings of each of the grievance meeting and the grievance appeal meeting,
each running to more than an hour in length, and a third recording of a voicemail
message left by the Claimant. The Respondent did not object to the admission of
that evidence, noting that transcripts of the meetings (prepared by the Claimant)
were already included in the bundle. On the basis of that non-objection by the
Respondent, the Tribunal agreed to admit that evidence, but noted that it would
not have time to listen to all of those recordings, and if either party wished the
Tribunal to listen to excerpts from those recordings it would need to identify the
time at which the relevant parts of those recordings began. Neither party referred
the Tribunal to any part of these recordings.

The Claimant also wished to refer to a document entitled “Comparative graph AC
and SS combined’. While this was thought to be in the Bundle, it turned out that
it was partly cut off and shown in black and white, whereas the Tribunal needed
to read coloured lines, and so this document was separately admitted into
evidence without objection from the Respondent. This document was referred to
by the Claimant.

More generally, the parties were informed that the Tribunal Panel would read all
the documents it was taken to (whether by cross-references in witness
statements, oral evidence, or in the course of submissions), but the parties could
not rely on the Panel having otherwise read other documents in the bundle
(although it may do so).

Regrettably, the bundle did not comply with the Directions of EJ Siddall in terms
of its arrangement. The pleadings and Tribunal correspondence were mixed in
amongst the evidence, and it was very hard to find material. Running to four lever
arch files, the pdf of the bundle was the easiest way for the Tribunal to navigate
it, but the pdf page numbers did not match their pagination because of 25 pages
of index. The bundle was not of the quality that the Tribunal would normally
expect, for which the Respondent apologised.

Moreover, the Respondent’s witness statements referred to evidence contained
in the bundle, but without cross-referencing pages in the bundle. Time was lost
when each witness gave their evidence by the Respondent’s representative then
identifying the appropriate cross-references to the Bundle evidence.

The Claimant had cross-referred to evidence in the bundle, but by way of
comments, and so the Tribunal had to transpose the Claimant’s multiple
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references in comments to a bundle whose pagination did not match the pdf
numbers.

This meant that our reading time was much slower than it should have been, and
as a result oral evidence did not start until day two of the five day hearing window.

Adjustments

20.

21.

22.
23.

24.

25.

The Claimant had applied, ahead of the hearing, for the following adjustments:
a) Regular breaks;
b) Her own break-out room; and

c) For the Respondent’s witnesses not to be present in the hearing save
when they were giving evidence.

Upon discussion with the Tribunal, it was agreed that the Claimant would ask for
breaks when she needed them, outside of the regular breaks that a hearing
provides for.

A break-out room was provided for the Claimant.

The Employment Judge was concerned that, as the Respondent was self-
represented by its HR Director that its willingness to agree to its other witnesses
(Ms Conetta, representing the Respondent, was also one of its witnesses) not
being present save when giving their evidence could disadvantage the
Respondent in the presentation of its case. This was because witnesses who
attend throughout hearings have the benefit of hearing the evidence of other
witnesses, and more generally of following what is happening in the course of the
hearing.

While the Employment Judge noted that the CVP used to record the hearing
could be used to enable the Respondent’s witnesses to observe the proceedings
without being physically present (and they could have their cameras off when
doing so), it was explored with the Claimant whether her concerns could be
addressed by the Respondent’s witnesses sitting out of her line of sight when she
was giving her evidence (and behind her when she is not). The Claimant thought
that would enable her to be more comfortable, and the Employment Judge
encouraged her to say if in fact her anxiety about the withesses’ presence
remained, and the CVP solution could be reconsidered. In the event, no difficulty
was expressed by the Claimant, and so the Respondent’s withnesses remained in
the hearing room.

When taking the stand, the Claimant asked to use an ipad to view the bundle
because of some soreness to her fingers. The Respondent did not object, and
the Claimant understood that she was not to use the ipad to communicate with
anyone during her evidence (and indeed her attention was very focused on the
questions put to her, and there was no suggestion that she was simultaneously
communicating with anyone by that means).
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The Claimant also asked to be permitted to use a blank piece of paper and a pen
to take notes during her evidence, noting that her processing difficulties because
of her dyslexia, meaning that she has poor short-term memory. She wished to
take notes as an ‘aide memoire’. Again, the Respondent did not object and this
was permitted.

Witness evidence

27.

28.

29.

30.

The Tribunal heard evidence from:
a) The Claimant on her own behalf;

b) Angela Cole, Digital Event Executive of the Respondent, who had worked
alongside the Claimant;

c) Julie Knox, Event Director of the Respondent, who had been the
Claimant’s line manager;

d) Ben Allen, the Chief Executive Officer of the Mark Allen Group, the
corporate group of which the Respondent is part;

e) Jon Benson, the Respondent’s Chief Operating Officer and the Managing
Director of MA Business at Hawley Mill; and

f) Elizabeth Conetta, the Respondent’s Director of HR.

The Respondent also provided written witness statements from the following
other individuals:

a) Ruby Kitt, who had been the HR Manager of the Mark Allen Group, but
who had since the date of making the statement (14 November 2024) left
the Respondent’s employment; and

b) Katina Toumba, the Respondent Group’s Operations Director.

At the outset of the hearing, when running through the list of Respondent
witnesses, the Tribunal observed that there was a mismatch between the number
of witness statements presented by the Respondent and the number of its
witnesses which it anticipated would be available to give oral evidence. It turned
out that this was because the Respondent was intending to present only four of
its seven witnesses for cross-examination and Panel questions.

The Employment Judge informed Ms Conetta that written witness evidence,
where those witnesses are not available for cross-examination or Panel
questions were typically given little weight (the amount of weight to be given being
a matter of discretion for the Tribunal, about which the parties would be expected
to make representations). Ms Conetta replied that four witnesses were available
from the Respondent, but that a former employee, Ms Kitt, was experiencing
difficulty being released from work to attend the Tribunal and present herself for
cross-examination and Panel questions. The Employment Judge drew the
Respondent’s attention to Rule 34 of the Employment Tribunal Procedure Rules
2024 (the ET Rules), and the fact that, should it wish to do so, the Respondent
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could apply for a witness order requiring Ms Kitt to present herself for oral
evidence.

The next day, upon reflection, Ms Conetta confirmed that the Respondent was
not minded to make that application.

In the event, an extra witness attended on behalf of the Respondent (so five in
total), leaving two witnesses who had provided statements but not attended — Ms
Kitt and Ms Toumba.

The Tribunal heard representations from each party as to the weight to be given
to those statements.

In relation to Ms Kitt's statement:

a) The Respondent invited the Tribunal to give weight to it. The Respondent
said that:

(i) Ms Kitt's statement is supported by a huge amount of documentary
evidence;

(i) Ms Kitt no longer worked for the Respondent group, and the
circumstances of her departure were described to the Tribunal,
including the distress and mental health impact the Claim has had
on her; and

(iii) Ms Kitt had commenced new employment, and the Respondent did
not want to cause any damage to Ms Kitt's new employment
relationship.

b) The Claimant disagreed, and thought that little weight should be given to
Ms Kitt's statement. The Claimant said that there were questions she
would have wished to put to Ms Kitt, which she could not by her non-
attendance.

Rule 43 of the ET Rules makes it clear that the Tribunal has the power to admit
hearsay evidence —i.e., a statement made by someone other than a person who
attends and enters their statement in by confirming personally to the Tribunal that
they wish that statement to stand as their evidence, having sworn to tell the truth
and confirmed their belief in its accuracy. Factors relevant as to whether to admit
such a statement include:

a) Why the witness is not available to the tribunal; and

b) The availability of other evidence on the point in question. For example, if
there were only two people present at the time of the act complained of, a
respondent witness and the claimant, written evidence before the tribunal
provided by a third person to whom the claimant shortly afterwards told
about the event might be important to consider. On the other hand, if there
are witnesses present to give oral evidence to the tribunal on the same
point, the evidence of the non-available witness may not be probative.
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However, the fact that the witness is not available for cross-examination or to
answer tribunal questions goes to the veracity of that evidence, as it has not been
tested by those means. The reliability and weight to be given to hearsay evidence
are matters for the tribunal.

In this case, the Tribunal noted that:

a) Ms Kitt and Ms Toumba are the only individuals who can give first-hand
evidence of their reasons for acting in the way they did, which reasons are
critical to the success or failure of some of the Claimant’s complaints;

b) The reasons for not calling Ms Kitt were strong ones;
c) The reasons for not calling Ms Toumba were considerably weaker.

Given the relevance of Ms Kitt and Ms Toumba’s evidence, the Tribunal
determined to admit their statements into evidence, but sought representations
as to the relative weight to give them.

The Tribunal notes that Ms Kitt was involved in the events surrounding the
following Allegations (described below):

a) Allegation 4 — a complaint of failure to make reasonable adjustments;
b) Allegations 6 and 7 — complaints of direct disability discrimination; and
c) Allegations 14 and 15 — complaints of victimisation.

While Ms Kitt’'s witness statement contains a statement of truth, her reasons for
acting in the way that she did are significant to whether the complaints in
Allegations 6, 7, 14 and 15 succeed or fail, and the Tribunal does not consider it
appropriate to give more than little weight to her statement of those reasons given
the inability of the Claimant to cross-examine her or the Tribunal to ask questions
of her.

As for Ms Toumba, who remains a senior member of the Respondent’s
organisation, her reasons for not attending were very weak, being:

a) Other people talk to the issues Ms Toumba was involved in; and

b) She is organising the annual summer party for the Respondent’s
organisation taking place on the last day of the hearing.

The Tribunal also noted that Ms Toumba’s statement does not contain a
statement of truth.

The Tribunal determined to give very, very little weight to Ms Toumba’s
statement.

In the event, neither party referred us to either witness statement. The Tribunal
was sufficiently confident of our conclusions in relation to Ms Toumba'’s actions
from the documentary evidence and the evidence of attending witnesses, and so
we took no account of Ms Toumba’s statement. In relation to Ms Kitt's statement,
again the documentary evidence and the evidence from attending witnesses was
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sufficient for us to be confident of our conclusions, so we only took account of
Ms Kitt's statement when considering whether to make any inference of
discrimination from secondary facts.

List of issues

45.

46.

Facts

47.

The Employment Judge talked to the parties about the list of issues appended to
EJ Siddall’'s 11 July 2024 Orders, and the amendments made to that list by EJ
Siddall (after written representations from the parties) on 12 September 2024.
While an apparently updated version of that list had been provided by the
Respondent, in fact that version had deleted many sections removed. The
Employment Judge talked to the parties and from that discussion understood the
list of issues to be that appended to this judgment.

In the course of that discussion on the first day of the hearing it became clear that
both parties agreed that the correct respondent was MA Business Limited, and
so the Respondent’s name was changed by consent.

The Respondent organisation is part of a family-owned publishing and
information group. It publishes magazines, and holds exhibitions and events. The
Respondent group is a sizeable organisation of more than 500 people.

The Claimant worked for the Respondent on a freelance basis

48.

49.

50.

51.

52.

The Claimant was engaged by the Respondent on a freelance (independent
contractor) basis in the Respondent’s Events team from 22 March 2022. At the
same time, the Respondent engaged Mrs Cole as a permanent, full-time
employee to work in that team.

Both the Claimant and Mrs Cole performed work for the Respondent supporting
its Events function. Mrs Cole supported in-person and digital events, and the
Claimant digital-only events. Both were managed by Mrs Knox, Event Director.

The parties agree that the Claimant provided her services to the Respondent for
around 20 hours per week, with those working hours arranged around her
childcare responsibilities and allowing her to work as an Occupational
Psychologist (also on a freelance basis). The Claimant invoiced the Respondent
in respect of that work.

The parties disagree about whether the arrangement between them during this
time was one whereby the Claimant would only work during school term time.

The Claimant and Mrs Cole were both involved in supporting the administration
and broadcast of client webinars. They used an Excel spreadsheet to plan which
webinar was happening when, and the tasks that needed to be completed in
connection with that webinar.
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One set of tasks that fell to them to be completed ahead of a webinar delivery
date was to send a series of four emails as part of the marketing campaign for
that webinar. A software package was used by the Respondent for setting up the
content and structure of those emails, and that programme (called Adestra)
provided that different templates could be set up into which the client-provided
synopsis of the webinar and the profile of speakers could be added, as could
details of when the webinar would be taking place, etc. The evidence from Mrs
Cole and Mrs Knox was that it was very important to use those templates, as all
the GDPR specifications had been pre-set, as had the client-specific list of people
who had objected to receiving emails from them.

The process of ‘lifting and dropping’ the material from the client and the details of
the webinar into those templates was not straightforward. Mrs Cole, who was
described by the Claimant as “speedy”, said that it would take her between one
and two hours to prepare an email. If the formatting was lost, that had to be
corrected.

When they started working for the Respondent in March 2022, the Claimant and
Mrs Cole were both trained on the use of Adestra by a colleague, Amy Lucas, but
were not provided with external training.

The Claimant, Mrs Cole and Mrs Knox all agree that the Claimant found it very
difficult to use Adestra, and that the Claimant made it plain from the beginning of
her freelance arrangement that she did not wish to do so, and that she did not in
fact use it. The Claimant and Mrs Cole adapted accordingly, sharing the work
between them so that Mrs Cole did the Adestra-based work (such as setting up
the emails for the campaigns), and the Claimant led on other tasks, such as
hosting the webinars, contacting the client for the information required, etc.

The Respondent was pleased with the quality of the Claimant’s work, and sought
to engage her as a permanent employee to perform the same work.

On 20 December 2022 the Respondent invited staff to a summer party to be held on

23 June 2023

58.

Katina Toumba, the Respondent’s Operations Director, sent an email on 20
December 2022, on behalf of the directors and the Respondent, to all staff to an
all-day summer party to be held on 23 June 2023. The email included the
following:

“Further information will be sent in the New year. As it is a day which will require
attendance by every member of all teams, only those with exceptional reasons
for being unable to attend will be excused. It is certainly an occasion not to be
missed.”

Pre-contract correspondence with the Claimant about her employed role

59.

Although the parties agree that Mrs Knox, Mrs Cole and other of the Claimant’s
team members were already aware of her dyslexia, when Mrs Knox and the
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Claimant were discussing the Claimant’s upcoming employed role (when Mrs
Knox had just agreed to change the job title for the role as the Claimant had
requested) in a Teams conversation on 31 March 2022, Mrs Knox asked:

“If you’re happier with Digital Event Exec that isn’t a problem. Any other
changes/suggestions?”,

to which the Claimant replied:

“Ah thank you! Yes that would be awesome, | appreciate it. | am dyslexic (I know
[a colleague] mentioned she was) and | wanted to find out if [the Group] has a
policy for adjustments/neurodiversity stuff?”

Mrs Knox did not respond to this question in her reply, which read:

‘I managed to negotiate that the last year you've been working for us counts
towards your continuous service and took away the probation period.”

The contract entered into by the Claimant and the Respondent on 4 April 2023
did not contain a probation clause, but there were provisions of the contract which
referred to a period of probationary employment:

a) Her ability to join the Respondent’s personal pension scheme applied
“After successful completion of the probationary period or after 3 months
continuous service, whichever is shorter’;

b) Her entitlement to sick pay, which was conditional on her completion of
“the probationary period”; and

c) The obligation on either party to give notice to terminate the contract,
which was stated only to apply “Following the successful completion of any
probationary period’.

The parties disagree about whether they had a common intention for the
Claimant’s employed role to be a term-time role. The Respondent says that they
did, the Claimant denies this. It is clear that the Claimant did, in fact, work some
of the school holidays while employed by the Respondent, and that that was
known by Mrs Knox and Mrs Cole. There is also documentary evidence that
supports the Respondent’s contention that their was an understanding that the
Claimant was employed on a term-time basis, including:

a) In a Teams chat on 6 March 2023 (ahead of the parties signing a contract
of employment), Mrs Knox wrote to the Claimant:

“Hi Sophie, good news for you (I hope). | have approval to put you on the
payroll proper from April. Need to discuss with HR and get everything
sorted so perhaps we can chat this week just to get an idea days/hours
before | approach HR. I put in for a term-time role and Jon has approved
a .5 person role so we just need to iron out the details.” (Emphasis added.)

b) The Claimant replied the next day:
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“Good morning Julie [emoji] Ah that’s fantastic news, thank you! Yes all
sounds good — the school holidays do have some flexibility | just need
to be on it when organising childcare. Looking forward to chatting through
this week.” (Emphasis added.)

63. Mrs Knox wrote to Ms Kitt in the Respondent’s HR team on 22 March 2023, giving
her details for the Claimant’s arrangement to be reflected in her contract of
employment:

“Permanent contract, term time only, 20 hours per week... Flexibility around
working school holidays.”

64. From the evidence the Tribunal has seen, the Tribunal finds that:

a) The Respondent’s expectation was that the contract was to be term-time
only, but with some flexibility on the Claimant’s part should the business
need her to work in the school holidays.

b) The Respondent communicated that to the Claimant ahead of the parties
entering into a contract of employment.

c) If the Claimant had a different understanding, she did not take the
opportunities that arose to correct that assumption. We make no finding
as to whether that was intentional or not, because we find it perfectly
plausible that the Claimant simply did not correct that because there were
a lot of other things happening at the same time.

65. These conclusions are also consistent with the documentary evidence from June
2023, when Mrs Knox realised that the Claimant’s actual contract did not, in fact,
reflect term-time only working, which came as a surprise to her (Mrs Knox).

The Claimant commenced employment with the Respondent, 1 April 2023

66. The Claimant commenced employment with the Respondent on 1 April 2023.

67. Her work as an employee of the Respondent was in the main the same as the
work she did as a freelancer. She continued to work alongside Mrs Cole and to
report into Mrs Knox. The one difference in her role as an employee compared to
that as a freelancer was that as an employee she was expected to use a software
package, called Adestra, when Mrs Cole was on leave.

68. The Claimant and the Respondent signed a written contract of employment on 4
April 2023. That contract provided that:

a) The Claimant would be based remotely, but may be required to come to
the Respondent’s office at Hawley Mill in Dartford one day every month.

b) She would work 20 hours a week, with her schedule to be agreed with her
manager — but she may be required to extend her hours as necessary in
order to meet the requirements of her job without being eligible for
overtime for that work.
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c) It was not a term-time contract.

The Tribunal finds that the failure of the Respondent to include appropriate
drafting to the effect that the Claimant’'s employment was to be term-time only,
but with some flexibility on her part to work during school holidays if needed, was
an omission rather than intentional. It was a material omission, as the agreed
arrangement itself was unclear, and this confusion was later compounded by the
fact that the written contract between them was not a term-time contract.

The Respondent applied PCPs to the Claimant, 1 April 2023 onwards

70.

71.

72.

73.

74.

The Respondent agrees that it operated and applied the following PCPs to
groups of people which included the Claimant for the period of her employment:

a) The requirement that staff use Excel and Adestra; and
b) The requirement that staff attended the summer party on 23 June 2023.

In relation to the third - that staff might be expected to attend back-to-back
meetings without a break — the Respondent says that that might be true of senior
management, but not of staff at the Claimant’s level. The Respondent says that
it was open to non-management staff to manage their own diaries, and that if they
received meeting invites which, if accepted, would not allow them sufficient
breaks between meetings, it was open to staff to refuse those invitations.

The Claimant avers that each of those PCPs put her at a substantial
disadvantage compared to someone without dyslexia, and therefore that the
Respondent was obliged by section 20 of the 2010 Act, to make reasonable
adjustments in respect of her to ameliorate that disadvantage, which the Claimant
says it failed to do. Her complaint that:

a) The Respondent failed to comply with the duty to make reasonable
adjustments in respect of the first of those PCPs - the requirement that
staff use Excel and Adestra - is referred to as Allegation 1;

b) The Respondent failed to comply with the duty to make reasonable
adjustments in respect of the second of those PCPs - the requirement that
staff might be expected to attend back-to-back meetings without a break -
is referred to as Allegation 2; and

c) The Respondent failed to comply with the duty to make reasonable
adjustments in respect of the third of those PCPs - the requirement that
staff attended the summer party - is referred to as Allegation 3.

The facts pertaining to each of those Allegations are considered chronologically
as they arise.

In relation to Allegation 1, and the part of the first PCP that relates to the
requirement that staff use Excel:
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This part of the Claimant’s work was unchanged from her time as a
freelancer - the Claimant had used Excel when working for the
Respondent’s Events team since March 2022.

The Claimant and Mrs Cole used an Excel spreadsheet to record
information about the upcoming webinars. For example, an email was sent
in each of the four weeks ahead of a webinar marketing the webinar to an
email list. Key information about the webinar itself (such as whether it was
to be rehearsed, whether it was live) and those kind of tasks and whether
they had been completed, was recorded in the spreadsheet. Mrs Cole and
the Claimant used and maintained it.

In giving her evidence to the Tribunal the Claimant explained that, for her,
the large amount of information on the spreadsheet could be chaotic, and
so she had tried to introduce a ‘traffic lights system’ — a way of quickly
identifying outstanding tasks and the prioritisation of those tasks according
to red, amber and green colour-coding — but, she says, neither she nor
Mrs Cole stuck to the system enough to make it work.

Another challenge with the Excel spreadsheet, the Claimant says, was that
it relied on some coding, and while the previous incumbent before she and
Mrs Cole had been engaged had been good with coding, the Claimant said
that neither she nor Mrs Cole knew how to do the coding, and so over time
it had been lost and data had to be manually copied across multiple sheets,
which the Claimant struggled to do.

The Claimant says that she needed:

(i) A project management tool to help her immediately understand the
priority that was given to individual tasks; and

(i) More training on Excel so as to manage the coding.

In relation to Allegation 1, and the part of the first PCP that relates to the
requirement that staff use Adestra:

a)

One thing that did change was that the Claimant was expected to cover
the work of Mrs Cole when Mrs Cole was absent (for example, due to
annual leave), which meant more work for the Claimant on the Excel
spreadsheet, and meant using Adestra.

Upon the Claimant commencing employment with the Respondent, the
Claimant asked Mrs to Cole show her how she (Mrs Cole) used Adestra,
which Mrs Cole did. Mrs Cole’s method is something which the Claimant
refers to as ‘the cheat method’, whereby if the formatting goes awry upon
adding text to Adestra, that text can be copied into a Word document,
reformatted, and that pasted back into Adestra retaining the new
formatting.
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Even after Mrs Cole’s demonstration, the Claimant described her
experience of using Adestra as part of her employed role as “absolute
agony”, given the many steps that had to be taken, and the Claimant’s
challenges with processing attributable to her dyslexia.

The Claimant made it very clear upon Mrs Cole’s return to work after her
holiday in April 2023, that while the Claimant had covered for Mrs Cole by
using Adestra (with Mrs Cole having done most of the work on that before
she went on leave so as to minimise what the Claimant would need to do),
that she had been very stressed doing so, and had been in floods of tears.

The Claimant’s dyslexia diagnosis from 2004 by a Consulting Psychologist
records that the Claimant has “moderate to severe dyslexia. The problem
has more to do with information processing than with reading and writing”.
In relation to processing specifically, the Claimant is described as having
“a relatively poor working memory and processes information very slowly’.

This is consistent with the Claimant’s description of the difficulties she
experienced with having to complete numerous steps along the way to
carrying out the tasks that needed to be undertaken on Adestra, for
example, the creation of template emails for webinar marketing
campaigns. Mrs Cole described the time it took for her to create a template
email as one-to-two hours, whereas the Claimant said the equivalent task
could take her four hours, and that if she was interrupted or her focus
distracted at any point during it (for example, by an email arriving in her
inbox), she would need to start the whole thing again.

The Claimant asked for external training on Adestra, which Mrs Knox
refused on the basis that Mrs Knox had completed that training herself and
considered it to be little help, being no more than a marketing tool for add-
ons to the software that the Respondent did not need.

Evidence in the bundle shows that, on 9 June 2023, Mrs Knox was still
considering how to respond to the Claimant’s difficulties with Adestra.
Teams chat between her and Mrs Cole shows that Mrs Knox:

(i) Considered that the training the Claimant had already had on
Adestra should have been “more than adequate”;

(i) Was contemplating asking the same colleague who had already
given the Claimant training on Adestra at the outset of her
freelancing arrangement to give her some more training;

(iii) Was thinking about asking a colleague in another team, Chris
Jones, who was an Adestra super-user, to give the Claimant some
training;

(iv) Expressed the view that “its [a question of] finding the right way to
show her so it sticks”.
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In relation to Allegation 2, the Tribunal finds that the Claimant has failed to show
that the Respondent operated the PCP that staff might be expected to attend
back-to-back meetings without a break. The only evidence provided to the
Tribunal on this point is an invitation to a single meeting that was scheduled to
begin immediately after a previous meeting on 14 June 2023. There is no
evidence whatsoever that the Respondent operated a practice in this regard for
non-senior management staff. Allegation 2 therefore does not succeed.

The Claimant informed HR that she is dyslexic

77.

78.

79.

The Claimant emailed Ms Kitt in the Respondent’s HR team, copying Mrs Knox,
on 4 April 2023, noting that she had signed her contract of employment. That
email contained the following:

“I'm also dyslexic — do you have a system for looking at adjustments please?”
Ms Kitt’s reply included:

“Sorry for my ignorance, what system are you referring to when it comes to
adjustments? We’ll be more than happy to support and accommodate if you let
me know’.

The Claimant did not reply to that email.

Averred change to level of internal communications with the Claimant, 1 April 2023

(approximately) to 9 June 2023

80.

81.

The Claimant contends that, from approximately 1 April 2023 until 9 June 2023,
the Respondent reduced her contact with other teams in the business, which she
says was less favourable treatment because of disability (Allegation 4). The
Claimant compares her treatment to that of Mrs Cole. The Respondent resists
this allegation, saying that there is no evidence to support the Claimant’s
contention.

The Claimant has pointed to two documents as illustrating both what she says
happened to her own level of internal communications and the difference
between her and Mrs Cole:

a) A graph which shows, for each month in the period March 2022 to July
2023, the mean daily emails sent and received by the Claimant
(represented by a blue line) and those sent and received by Mrs Cole
(represented by a red line) (the Email Traffic Graph); and

b) A table, identifying each team member by initials, and summarises for
each week in the period 3 April 2023 to 3 June 2023 the number of
comments made by that team member in a team Teams chat for the
Communications Business Group (the Team Chat Comments Table).
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The Email Traffic Graph

82.

83.

84.

In relation to the Email Traffic Graph, this shows the mean number of emails sent
and received month-to-month by the Claimant and Mrs Cole for the period March
2022 to July 2023, i.e., covering the period of the Claimant’s freelance
engagement and her employment with the Respondent.

Given Allegation 4 concerns only the period 1 April 2023 to 9 June 2023, the only
part of the Email Traffic Graph that needs to be considered is the change between
March 2023 and June 2023. That period sees:

a) Mrs Cole’s email traffic dive from March to April, i.e., the average daily
email traffic on Mrs Cole’s email account in March was considerably higher
than that average for April. This ties in with Mrs Cole having had a holiday
in April 2023;

b) The Claimant’s email traffic rose from March to April, which is unsurprising,
given she was covering Mrs Cole’s holiday absence;

c) The Claimant’'s email traffic fall from April to May, which is also
unsurprising, given the Claimant took a holiday in that period;

d) Mrs Cole’s email traffic rise as the Claimant’s falls, because Mrs Cole
covered the Claimant’s holiday absence;

e) The Claimant’s email traffic continues to fall from May to July. The
Claimant had two weeks’ holiday in May, and then was absent due to ill
health from 13 June 2023.

The Tribunal therefore finds that the Email Traffic Graph does not support the
Claimant’s contention that the Respondent reduced her contact with anyone.
Moreover, the allegation is specifically that the Respondent reduced the
Claimant’s contact with other teams, and the Claimant’s email traffic shown in the
graph, and Mrs Cole’s, is not confined to email traffic to and from other teams.
The Tribunal cannot know what portion of that email traffic relates to the complaint
the Claimant is making.

The Team Chat Comments Table

85.

In relation to the Team Chat Comments Table:

a) The Claimant says that it shows that the level of internal communications
with her, and her project responsibilities, dropped sharply in May 2023.

b) The table she has provided in the Bundle is based on information she
obtained from the Respondent. That table identifies the number of
comments made by each member of the Events team (the team in which
the Claimant sat) and the Comms Business team, on a Teams group chat
for the Comms Business Group.

c) Mrs Knox says that this table purports to show the number of interactions
of various people in one Teams group chat, but there were other Teams
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group chats that she and the Claimant were part of, and so the data shown
here is incomplete.

d) The table does not distinguish between the interactions each person had
with their own team, or with the other team. Allegation 1 is confined to the
interactions the Claimant had with other teams in the business, and so this
is not a reliable data set.

e) Another problem with the Team Chat Comments Table is that this does
not demonstrate that the reason the Claimant’s comments on this Teams
chat dropped was because the Respondent reduced them.

The Tribunal finds that the Claimant has not proven that the Respondent reduced
the Claimant’s contact with other teams in the business in the period 1 April 2023
to 9 June 2023. Allegation 4 therefore does not succeed.

The Claimant signed up for a free trial of a new piece of software, May 2023

87.

88.

89.

90.

In May 2023, the Claimant signed up for a free trial a piece of project
management software, Monday.com. The Claimant and Mrs Cole used it during
that trial period. The Claimant found Monday.com helped her to see immediately
how she and Mrs Cole were prioritising tasks, whereas the Claimant struggled to
do so in their Excel spreadsheet.

By contrast, Mrs Cole told the Tribunal that the benefits of Monday.com were also
achieved in Excel, and indeed, Excel could do more, and the spreadsheet the
team already used conveyed more information. Mrs Cole told the Tribunal that
she did not consider that Monday.com added any benefit to the way she and the
Claimant worked.

The Claimant produced a sample of the product created by Monday.com, and
sought to share that with Mrs Knox as part of the Claimant’s request, made on 7
June 2023, for Monday.com to be provided for her use in her work with the
Respondent. The Claimant received notification from Monday.com that Mrs Knox
had not viewed that sampler by 10 June 2023.

The Claimant avers that the Respondent refused her request for it to purchase a
licence to use Monday.com, but it evidently did not. Mrs Knox explained to the
Claimant that being able to do so would require authorisation from the
Respondent’s IT department, and that a case would need to be put to them as to
why that spend was appropriate. That was perfectly appropriate. Without the
Claimant having explained why Monday.com helped her in relation to the
difficulties she experienced with Excel, which she had also not explained, it was
not reasonable for the Respondent to fail to purchase Monday.com — but in any
event it had not reached a decision not to do so. The Respondent may have
subsequently done so when the Claimant failed to provide an explanation as to
its value to her (the Claimant has suggested that responses to her SARs requests
indicate that a decision had been taken not to purchase it), but it was willing to
consider it if it could understand why that was needed or would be helpful.
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The Claimant offered to help the Respondent create a policy on neurodiversity, 9 May

2023
91.

92.

The Claimant met Ben Allen, the Respondent's CEO, on 9 May 2023, at an
induction event for new joiners.

The Claimant emailed the Respondent’s HR team on 10 May 2023, copying Mrs
Knox, observing that the Respondent had no dedicated policy on neurodiversity,
and offering to help inform the Respondent’s approach and bring about change
in that area. The Claimant referred in that email to the fact she is neurodivergent,
without describing what that means for and to her.

Correspondence about the Claimant’'s contract of employment and her term-time-only

working arrangement, 25 May to 9 June 2023

93.

The Claimant avers that, in the period (clarified by the Claimant in submissions,
and confirmed as having been understood to mean this by the Respondent) May
2023 to July 2023, she was provided with misleading information about her
contract of employment by each of Mrs Cole, Mrs Knox and Ms Kitt. This is
Allegation 5.

Mrs Cole

94.

95.

The Claimant says that Mrs Cole sent her misleading information about the
Claimant’s contract of employment when, in May 2023, Mrs Cole sent the
Claimant a calendar marked up with colour-coding to show the school holiday
weeks and the other weeks when the Claimant was working, while at the same
time knowing that the Claimant was working on webinars for 28 and 29 May 2023,
which fell during the school holidays and the Claimant’s apparently non-working
time.

The information provided by Mrs Cole to the Claimant in May 2023 was
misleading — it indicated that the Claimant was working under a term-time
contract, when she was not in fact doing so. However the Tribunal has found that
the Respondent was operating under the mistaken belief that its contract of
employment with the Claimant was a term-time contract. Mrs Cole had never had
reason to look at the Claimant's contract of employment, so Mrs Cole
understanding of the Claimant’'s working arrangements derived from the
Respondent’s misunderstanding of them. The reason why Mrs Cole sent
misleading information to the Claimant was because Mrs Cole believed that
information to be accurate. She would have done the same to non-disabled
colleague whom she understood to be working a term-time contract. Disability
was not the reason for the treatment, so as per the Shamoon case, the complaint
of direct disability discrimination as it relates to Mrs Cole does not succeed.
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Mrs Knox

96.

The Claimant says that Mrs Knox sent her misleading information about her
contract of employment when, from 1 June and into July 2023, Mrs Knox
communicated with other members of the Respondent’s organisation upon
realising that the Claimant’s written contract of employment was not a term-time
contract — namely, Mrs Cole, Ms Kitt and Ms Conetta. The Claimant describes
this as providing her misleading information “by omission”, by Mrs Knox’s failure
to tell the Claimant of the error.

Ms Kitt

97.

98.

99.

When Mrs Knox could not find a term-time working provision in the Claimant’s
written contract of employment on 1 June 2023, it was Ms Kitt she contacted to
ask about that. The Claimant says that Ms Kitt similarly gave the Claimant
misleading information about her contract “by omission”, when in June and July
2023 Ms Kitt failed to tell the Claimant that her written contract was not a term-
time contract.

The Claimant has not pointed to either Mrs Knox or Ms Kitt sending her
misleading information in relation to her contract. Rather, the Claimant has put to
the Tribunal that by failing to share their newly-gained understanding that the
Claimant’s written contract of employment did not provide for term-time working
(which we see evidence of from 1 June 2023), they misled her. This is arguably
a change to the complaint brought, but even if the allegation was properly put as
being ‘a sin of omission’, the Tribunal finds that the reason why Mrs Knox and Ms
Kitt did not raise this with the Claimant at the time was because the mistake was
sufficiently serious that Ms Conetta needed to deal with it. We are unpersuaded
that the reason why had anything to do with disability.

Allegation 5 does not succeed.

Events of 9 June 2023

100.

The Claimant emailed Ms Toumba, the person who organised the summer party,
requesting that she be provided with a break-out area at the summer party on 23
June 2023. The Claimant did not receive a response to that email. This forms the
basis for the Claimant’s following complaints:

a) That Ms Toumba ignored the Claimant’s written request of 9 June 2023 for
a reasonable adjustment at the summer party, and that this less favourable
treatment of the Claimant compared to an appropriate hypothetical
comparator, was because of disability, i.e., direct disability discrimination
(Allegation 6); and
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b) That the Respondent failed to make reasonable adjustments for her in
relation to its requirement, applicable to all staff, that they attend the
summer party (which is Allegation 4 above).

The Claimant attended a team meeting on the Teams platform. At that meeting:

a) The Claimant referred to the fact that she had sent an email to Ms Toumba
requesting an adjustment to the summer party. The Claimant says that Mrs
Knox told her in this meeting that the Claimant should not have put a
request for a reasonable adjustment in writing on 9 June 2023, and that
this was less favourable treatment because of disability, and direct
disability discrimination (Allegation 7);

b) The Claimant says Mrs Knox put a stop to a discussion about reasonable
adjustments, saying that they were not “work-related”. This the Claimant
says was harassment related to disability, and this is referred to as
Allegation 8. Mrs Knox recalls this part of the discussion differently. Mrs
Knox says that another member of the team who is neurodivergent, “JS”,
suggested in response to the Claimant’s reference to her request for a
break-out space to Ms Toumba, that she (JS) was planning to go to her
car if she got overwhelmed, and she wondered if that might work for the
Claimant; and

c) The Claimant and JS were talking, and Mrs Knox said something to them
at the close of the meeting. The Claimant says that Mrs Knox used words
like they should “stop being all outside the box”. This, the Claimant says,
amounted to harassment related to disability, and this complaint is referred
to as Allegation 9. Mrs Knox agrees that she said something to the
Claimant and the neurodivergent colleague at the conclusion of the
meeting, but she gave a very different account of it. Mrs Knox says that,
at the end of the team meeting, when the business of the meeting had
concluded, the Claimant and the colleague were talking about what to
wear at the summer party, and that she sought to bring the meeting to a
close. She says that she said words to the effect that “that’s enough chat,
let’s get back to work’.

Mrs Knox sent the Claimant an Outlook invitation to attend a one-to-one meeting
on 14 June 2023, for an hour, in ‘the pod’ at the Dartford office. This was
scheduled for 11:30-12:30, so as to follow the Claimant’s pre-existing meeting at
11:00-11:30 with the Respondent’s HR team to discuss her suggestion that the
Respondent put in place a neurodiversity policy.

The Claimant emailed Mrs Knox to ask about the purpose of the meeting, and
some correspondence went back-and-forth between them about that. The
Claimant asked if the meeting could also include discussion of training for the
Adestra tool. Mrs Knox replied: “All in good time, we’ll talk about it on
Wednesday’.
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Mrs Knox also sent the Claimant a template probation feedback form, noting that
“Although not officially on probation, | think it is important for us to check in
regularly to ensure that role expectations are met (both sides) and to do that, we
need to come up with something documented to measure against it’. The
Claimant says that Mrs Knox’s action in sending her the probation form subjected
the Claimant to less favourable treatment than the treatment given to Mrs Cole,
and that the reason for the difference was the Claimant’s dyslexia. This direct
discrimination allegation is referred to as Allegation 10. The Respondent (and
Mrs Knox) says that the form was sent, with an explanation that the Claimant was
not in fact on probation (which the Claimant already knew), so as to aid discussion
in the Claimant’s upcoming one-to-one about some appraisal goals.

The probation form template itself had unpopulated boxes for:

a) Probation objectives, to be assessed over a two month period;
b) Manager evaluation;

c) Employee evaluation; and

d) End of probation assessment by both Manager and Employee.

Mrs Cole was not sent a probation form at this time. Mrs Cole’s evidence was
that she was subject to annual and half-year appraisals, running from her
employment start date in March 2022. She was therefore not appraised in June
2023. In response to questions about any form that Mrs Cole is sent ahead of her
appraisal meeting, Mrs Cole said that she was sent an appraisal form to fill in,
and her manager also filled one in, to assist with discussion at the appraisal
meeting. Mrs Cole noted that she was sent the probation form to assist with
equivalent discussion at meetings held during her probationary period at the start
of her employment in March 2022.

The Claimant, working from home when she received the probation form, started
to emotionally de-regulate.

In the afternoon of 9 June 2023, Mrs Cole and Mrs Knox “chatted” over Teams,
and that included the following messages:
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Ve W &

For me it would be better If she could do 4 hours every day so that items don't get left. She's also just told me that she hasnt
completed the on boarding stuff, due to the training part, as she doesn't feal that she's had enough training on Adestra, as
when | was away doing the emails (which she just had to let the editor see and make minor changes, o3 I'd prepared all of
them before | went awey) stressed her cut and made her cry! She wants full training on Adestra the training that Aimee gave
2t the very beginning wasn't encugh, ['ve also spent time showing her how to copy a campaign and change the banners etc
and links. She's not doing any emails 25 she feels the training has been inadequate. { just 2 heads up) and she was upset at the
conversstion this moming during the meeting abut the summer party!

8/05/2025 1336

Yas | think I'm going to have my work cut out. ['va spoken to Ruby - no magic tricks available In how to handle but completely
gets my concems. She keeps mentioning the Adestra tralning but what we've have given should be more than adequate. I'm

not going to pay for Adestra training because F've done It and it is a sales pitch, If she can't leam from Aimee then | can try
Chris Jones but just think its finding the right way to show her so it sticks. Also mentioned again about Monday.com.

It's fike i've employed two different people. The one pre-contract and the cne after.

Angie Cole 09/06/2025 1340

| e Knox G9O4/2025 1335
{ Yes| think 'm going to have my work cut out. f've spoken to Ruby -
| no magic tricks avaliabie in how to handle but completely gets my...

Ithink you are, just between us, was she not supposed to divuige (disabilities?), as they had never come up before pre
contract, | know she was dysiexic but none of the other stuff, and | agree she's had more than enough tesining on Adestra, |
use it for what | need to and to be fair Almee is always willing to help, as ace Taylor and Jess, | agree 100% there was
precontract Sophie and now a contract Sophie!

03,/06/2023 13441
We'll sort it Just need to tread carefully and try notto offend.

The Claimant says that:

a)

b)

The adverse comments made about her by Mrs Knox to Mrs Cole in these
messages was an act of direct disability discrimination (Allegation 11);
and

The adverse comments made about her by Mrs Cole to Mrs Knox in these
messages was an act of direct disability discrimination (Allegation 12).

The Respondent says:

a)

b)

The Claimant only became aware of this correspondence due to her data
subject access request response. These comments were not made to her
directly, and she was not therefore subjected to any less favourable
treatment.

The reasons for the correspondence, as shown from the context in the
surrounding pages of the previous messages in the Teams chat, were:

(i) The need to get clarity about the Claimant’s working days, which
had been causing difficulties as regards calculation of the
Claimant’s sick pay; and
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(ii)) A concern that the Claimant had become very focused on advising
the Respondent’s HR team on matters relating to the Respondent’s
approach to neurodiverse staff, and this had result in her neglecting
her work duties.

The facts in relation to each of those Allegations are now considered in turn.

Allegation 6, that Ms Toumba ignored the Claimant’s written request of 9 June
2023 for a reasonable adjustment at the summer party, the evidence shows the
Tribunal that:

a)

b)

c)

d)

f)

9)

Ms Toumba has significant responsibility for organising the Respondent’s
summer party, which is for around 500 people.

The Claimant emailed Ms Toumba on Friday 9 June 2023 to make her
request for an adjustment, two weeks ahead of the date of the party.

The Claimant does not normally work Mondays, and did not receive a
response on Monday 12 June 2023.

On 13 June 2023, the Claimant reported that she was unfit for work, and
provided a Statement of Fitness for Work which applied from 12 June 2023
that informed the Respondent that the Claimant was “not fit for work”. That
Fit Note applied for a two-week period, ending 26 June 2023, i.e., after the
summer party, which was to be held on 23 June 2023.

The Claimant wrote to Claire Wise, the Talent Director within the
Respondent’s HR team, on 13 June 2023, expressing an intention to raise
a grievance about various matters. The Claimant’s email complained,
among other things, about the fact that her request sent to Ms Toumba on
9 June 2023 had been ignored “to date”. In the same email the Claimant
described her health: “[After communication following the 9 June 2023
meeting] The stress became too much for me and | experienced a
breakdown. | requested an emergency appointment with my doctor
surgery and have been subsequently signed off sick with stress.”

The Tribunal can see that this 13 June email was passed on to Ms Kitt,
because she corresponds with Mrs Knox on 16 June 2023 telling her that
she (Ms Kitt) has emailed the Claimant about the matter exploring whether
it can be resolved informally.

On 14 June 2023, Ms Kitt emailed Ms Toumba stating “Sophie Stone is
signed off sick and won’t be attending the summer party.”

In light of the above, the Tribunal finds that Ms Toumba did not “ignore” the
Claimant’s request for a reasonable adjustment. Rather, Ms Toumba was
informed, three working days after she received the request, that the Claimant
would not be attending the party. It was reasonable for Ms Toumba not to respond
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to the request in the two previous working days — the party was for around 500
people, and there would have been logistics to check so as to respond to the
request (i.e., was it possible to provide a private break-out space for the Claimant,
and how was this to be kept private at the party).

It was reasonable for Ms Kitt to understand that the Claimant would not be
attending the summer party, given the period for which the Fit Note stated the
Claimant would not be fit for work encompassed the date of the summer party.
The Fit Note contained a second option, whereby the medical assessor could
have selected that the Claimant “may be fit for work taking account of the
following advice”, and detail could have been included that the Claimant would
be fit to attend the summer party with the adjustment sought — but it did not do
SO.

While the Claimant avers that her 13 June email made it plain that she was still
expecting a response to her adjustment request, the Tribunal disagrees — it does
not say that. Moreover, the Claimant’s description of the state of her health made
it reasonable for Ms Kitt to assume that the Claimant was unlikely to be well
enough to return to work earlier than the expiry of the Fit Note.

Neither Ms Toumba, nor the Respondent more generally, ignored the Claimant’s
request for a reasonable adjustment in relation to the summer party. Ms Toumba
reasonably did not respond in the period 9 to 14 June 2023, whereupon it
understood the request to no longer apply. Allegation 6 therefore does not
succeed.

Allegation 7

117.

118.

119.

This allegation, that Mrs Knox told the Claimant in this meeting on 9 Juen 2023,
that the Claimant should not have put a request for a reasonable adjustment in
writing on 9 June 2023, cannot be definitively answered because there was no
recording taken of what was said in the team meeting.

We do, though, have what appears to be a contemporaneous account from a
WhatsApp message the Claimant sent her husband (it is not dated, but appears
to be from that day) which described this incident in the following terms:

“I told Julie that | had requested a break out area, she said | shouldn’t have gone
to katina | should have spoken to her and there is lots of space at the venue and
| can sit in the car for a break’.

This is consistent with Mrs Knox’s account, that instead of telling the Claimant
not to put the reasonable adjustment request in writing (Allegation 7), Mrs Knox
instead told the Claimant that Ms Toumba was the wrong person to ask if the
Claimant wanted an answer, as Ms Toumba is generally known for not answering
emails and would be extremely busy in the run-up to the party, and that the
Claimant would have been better to direct the request to her (Mrs Knox).
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Allegation 8

120.

121.

122.

123.

The Claimant and Mrs Knox disagree whether, in this 9 June 2023 meeting, Mrs
Knox referred to discussion around the Claimant’s request to Ms Toumba for a
break-out space, and JS’s description of her plan to respond to her needs as a
neurodivergent person, as not being “work related” — the Claimant says this was
said, Mrs Knox says it was not.

The Claimant exchanged some WhatsApp messages with her husband shortly
after the meeting on 9 June 2023, and a few days later when she was reflecting
on that meeting. We find it significant that the Claimant did not mention this matter
in those messages, when they go into detail about other matters.

We accept Mrs Knox’s account that she said something to the Claimant and JS
when they were talking about the summer party and adjustments to the effect that
the team meeting needed to be drawn to a close and they needed to get on with
work. We find that Mrs Knox did not say that their discussion about reasonable
adjustments was not work-related.

Allegation 8 therefore does not succeed.

Allegation 9

124.

125.

This allegation, that at the meeting Mrs Knox told the Claimant and JS to “stop
being all outside the box”, is also denied by Mrs Knox.

There is no recording or notes of what was said at the meeting, but there are
several pieces of documentary evidence that describe what occurred:

a) A WhatsApp message from the Claimant to her husband on 11 June 2023,
which includes: “I've been going over the team meeting where Julie said
‘no thinking out side the box, get back in your boxes’ which given that |
have not choice in being outside the box is really problematic for me. She
is basically saying, mask, act neurotypical and don’t rock the boat”;

b) What the Claimant wrote about it in her email of 13 June 2023 to Ms Wise
(described below). In that email, the Claimant said: “/ raised that | had
made the request with Julie Knox at our team meeting on Friday she said
that | ‘Should not have written to Katina to request a reasonable
adjustment’. This prompted a discussion on how the stress of social
engagement would be too much for me... My colleague [JS] suggested
going and sitting in my car as a possible solution to which Julie responded
‘Stop being all outside the box and get back in your boxes’. | consider this
direct harassment. Ridicule of my neurotype is completely unacceptable
and | feel that my human right to be respected has been violated”;

c) Notes of what Mrs Knox said about the matter to Ms Conetta on 7 July
2023, which record:
“don’t remember saying this at all
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remember lots of chatting about non work related and from memory said
‘get back to it'. If said get back in box — related to back to work box”; and

d) In the grievance appeal outcome letter from Mr Allen sent on 6 October
2023, Mr Allen records, in relation to this incident:

“‘we have spoken to [JS], who was the other party subject to this statement
and witness to this exchange, who has confirmed Julie’s version of events.
Indeed, [JS] stated the following: ‘Never was a sentence said to me using
derogative words such as “in your box” or “in your lane”. And certainly not
from Julie”.

There is also some context to Mrs Knox’s feelings about the Claimant from the
Teams messages she exchanged with Mrs Cole, copied above — Mrs Knox was
frustrated that the Claimant seemed to be so different from her freelancer self,
was looking to tread carefully and find a solution for the Claimant’s needs, but
was frustrated with the Claimant’s focus not being on her work when the team
was so busy.

Taking these matters in the round, we find that Mrs Knox said something like “get
back in your work box”, attempting to switch the Claimant’s mindset from being
focused on the summer party and adjustments related to that, and back to the
workload in front of her. In doing so we have given far less weight to JS’s apparent
account, as whilst we heard evidence from Mr Allen that that is what JS said, we
have not been able to question JS about it. Moreover, the Claimant tells us that
JS’s first language is not English, and so the connotations of “getting back in the
box” for a neurodivergent person might not be picked up on by a person whose
first language is not English, and so might not be remembered by them two
months after the meeting.

Allegation 10

128.

129.

130.

131.

This allegation, that by sending the Claimant a probation form Mrs Knox directly
discriminated against the Claimant on the ground of disability, is also denied by
Mrs Knox.

It is clear from the evidence of the Claimant that receipt of the probation form
distressed her. She did not know how she was to fill it in, and she felt like she
was being asked to “make things up” given it referred to objectives at points in
time that had already passed (day 2, end of week 2, end of month 1, end of month
2).

The Claimant also interpreted the part of Mrs Knox’s message explaining why the
form had been sent as indicating that she may in fact be on probation. The
message began “Although not officially on probation...”, and the Claimant took
that to mean that she could be on some sort of unofficial probation.

Allegation 10 is one of direct disability discrimination, and so the Tribunal must
determine why Mrs Knox sent the form.
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Mrs Knox says that she did so to try to set an expectation for what would be
discussed in their one-to-one meeting, so as to alleviate any worries the Claimant
may otherwise have had about being invited to a meeting without apparent
agenda. Mrs Knox believed it was very clear that the Claimant was not on
probation, and so did not envisage her message or the form causing the upset it
did, not least because the Claimant’s response to being sent the probation form
and Mrs Knox’s accompanying explanation about it being “important for us to
check in reqularly to ensure that role expectations are met (both sides)”, was
“Great! | love this kind of thing!”. Mrs Knox said that, as she and the Claimant had
not previously discussed objectives or key performance indicators, the appraisal
form was not appropriate to send, and the situation was more akin to a probation
discussion meeting as it involved initially setting goals rather than discussing
progress towards pre-existing ones.

The Tribunal notes that on 18 May 2023, not long before the probation form was
sent, Mrs Knox provided a reference for the Claimant in the context of the
Claimant looking to undertake some care work. Mrs Knox answered some of the
questions in that reference as follows:

Do you consider that the applicant is suited to the role of Caregiver?

Yes

Comments

If yes, in your opinion, what qualities does Sophie 5tone possess that would make
them a successful Caregiver?
=ophie has a generous and caring nature.

Trustworthiness
More than satisfactory

Reliability
More than satisfactory

Empathy for others
More than satisfactory

Uses own initiative
More than satisfactory

134.
135.

It was a very positive reference.

The Tribunal also notes that the probation form was sent on the same day (albeit
earlier in the day) as the Teams correspondence took place between Mrs Knox
and Mrs Cole, in which:

a) Mrs Cole describes the fact that the Claimant had been very stressed and
upset when covering Mrs Cole’s work;
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b) Mrs Cole referred to the fact that the Claimant considered the training she
had received on Adestra to be inadequate;

c) Mrs Cole referred to the Claimant having been upset at the earlier team
meeting about the summer party;

d) Mrs Knox had said “Yes [ think I'm going to have my work cut out”, and
referred to her concerns about the Claimant;

e) Mrs Knox observed “It’s like I've employed two different people. The one
pre-contract and the one after’; and

f) Mrs Knox concluded: “We’ll sort it. Just need to tread carefully and try not
to offend’.

The Tribunal finds, in light of the above, that Mrs Knox did not intend to imply that
the Claimant was on probation, or that her job was at risk. She thought well of the
Claimant (shown by the fact she employed the Claimant after the freelancing
arrangement, the reference she gave for the Claimant, and the fact that she took
steps to remove the probationary period from the Claimant’s employment
contract). As the concluding quote above makes plain, Mrs Knox believed that
the difficulties she and the Claimant were experiencing could be sorted out. We
therefore find that Mrs Knox’s reasons for sending the Claimant the probation
form were two-fold:

a) To get the Claimant thinking about possible appraisal targets; and

b) To get the Claimant’s focus back on her job, given there was a concern
that she had been distracted by seeking to advise the Respondent on
neurodiversity following the induction day.

The reason for sending the probation form was not disability, and therefore
Allegation 10 fails.

Allegation 11

138.

139.

140.

This allegation, that adverse comments made about the Claimant by Mrs Knox to
Mrs Cole amounted to direct disability discrimination, calls for the Tribunal to
determine the reason for the correspondence.

The Claimant says it was because of her dyslexia, the Respondent says the
reason for it was uncertainty about the Claimant’s working arrangements given
Mrs Knox’s recent realisation that the Claimant’s written contract was not a term-
time contract.

The Tribunal finds that the reasons for this correspondence were:

a) Mrs Cole was “swamped” with work, and Mrs Cole and Mrs Knox felt that
the Claimant was becomingly increasingly focused on the Respondent’s
neurodiversity approach after her discussion with Mr Allen during the
induction day, and she was not performing her work-related tasks. The

28 of 66



Case Number: 2305932/2023

combination of these matters was causing some frustration on their parts;
and

b) They genuinely considered that the Claimant’s approach had changed
quite significantly from the time period when she was engaged as a
freelancer, when there were clear issues with Adestra but otherwise the
Claimant’s attitude was to get on and do the other work she could do, and
the time when the Claimant was employed, when she seemed increasingly
focused on adjustments for her dyslexia, not limited to Adestra, which
meant she was regarded by them as doing much less of the tasks that fell
to be shared between her and Mrs Cole.

Allegation 12

141.

The Tribunal finds the reason for the adverse comments made about the
Claimant by Mrs Cole to Mrs Knox was the same as for Allegation 11.

The Claimant commenced a period of sick leave, 13 June 2023

142.

143.

144.

145.

146.

The Claimant commenced a period of sick leave on 13 June 2023 and never
returned to work. The reason identified for the Claimant’'s absence on her Fit
Notes was “stress”.

The Claimant wrote to Ms Wise, the Talent Director within the Respondent’s HR
team, on 13 June 2023, expressing an intention to raise a grievance about
various matters. The Claimant’s email to Ms Wise is accepted by the Respondent
as being a “protected act” for the purposes of section 27 of the 2010 Act
(victimisation), and is referred to as PA1 below.

Ms Wise was not the appropriate person to deal with this, and so it was passed
on to Ms Kitt, and Ms Wise told the Claimant she was doing that.

The Claimant then sent a WhatsApp message to Ms Kitt on 13 June 2023,
apologising for approaching the wrong person and seeking to set up a call to
discuss. Ms Kitt replied to say that she had emailed the Claimant, and asking
whether the Claimant would like her to forward that to the Claimant’s personal
email account, which the Claimant was grateful for. Ms Kitt then wrote, in
WhatsApp:

“Just sent through, let me know if you have any questions. If we could keep
communication in one place and via email that would be great.”

The Claimant replied:
“Great! Much appreciated.”

Ms Kitt emailed the Claimant on 14 June 2023, noting that the Claimant was
considering raising a grievance against Mrs Knox, and asking therefore that the
Claimant not contact Mrs Knox until the matter is resolved. Ms Kitt also informed
Mrs Knox of that, without giving Mrs Knox the details of the Claimant’s complaints.
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147. Ms Kitt also wrote Ms Toumba on 14 June 2023, informing her that the Claimant
was signed off sick and would not be attending the summer party.

148. The meetings scheduled between the Claimant and HR, and between the
Claimant and Mrs Knox, both on 14 June 2023, did not take place.

149. On 16 June 2023, some correspondence took place between Ms Kitt and Mrs
Knox:

a) Mrs Knox wrote to Ms Kitt: “Hi Ruby, | just wanted to check in on the Sophie
situation. Even though I've been told not to worry about it | can’t help but
be anxious as | don’t yet know the nature of the complaint and if it is against
me personally or the team or the company. Anything you can do to
alleviate these feelings would be greatly appreciated.”

b) Ms Kitt replied: “Hi Julie, | emailed Sophie regarding the matter asking to
solve it informally first... You are mentioned in the grievance however it is
more around the lack of support from the business | think and us not
accommodating her request to ensure she can carry out her role properly.
Please do not panic, we are here to support you too and we need to get
this sorted as her behavior’s not ok either. | would appreciate keeping this
totally confidential until we find out how she would like to proceed.”

150. The Claimant complains that this second message, from Ms Kitt to Mrs Knox,
amounted to detrimental treatment of her, and that it was done because she had
sent an email to Ms Wise raising concerns. This victimisation complaint is referred
to as Allegation 13.

WhatsApp correspondence between the Claimant and Ms Kitt on 26 June 2023

151. The Claimant avers that Ms Kitt's WhatsApp messages to her on this date
subjected her to detriment, and that this was done because the Claimant had
done a protected act, i.e., PA1.

152. The detriment that the Claimant describes these messages as subjecting her to
is three-fold:

a) Firstly, the Claimant had understood from Ms Kitt on 13 June 2023 that
their correspondence was to be confined to email, and Ms Kitt’'s WhatsApp
messages on 26 June therefore alarmed her;

b) Secondly, the time at which the last message was sent, being 20:20, and
outside working hours; and

c) Thirdly, the Claimant felt harangued by Ms Kitt’s last message, after the
Claimant had said that Ms Kitt should “leave it with [her]" to confirm
whether she could meet Ms Kitt in Herne Hill on the days Ms Kitt
suggested.
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This victimisation complaint is referred to as Allegation 14. The correspondence
between Ms Kitt and the Claimant is copied below. The Claimant’'s messages are
on the left hand side, and Ms Kitt's on the right hand side:

26 Jun 2023

Hi Sophie, hope you're well. Just reaching out
as your due to return from sickness tomorrow.
Be good to have a catch up with you in the
morning. When works best for you? 18308 &

Hi Ruby, I'm much better- still a bit twitchy

around technology though. Ah after receiving

your message and starting to reply the thought I
of sliding a meeting on teams completely threw

me and | just forgot to pick my son up! ‘
Whoops! Just got him. Can we catch up in '
person please? | can't make it to the Dartford

office without Tom to drive me - is it possible to

please meet at St Jude’s I can be there for

11:30 '

Herne Hill tomorrow but will be there
Wednesday and Thursday. If that works for you
at ali? $8:03 &

Hi Sophie, unfortunately can't make it into ‘

Hi Ruby, leave it with me, Tom is still in transit l
from Glastonbury so comms are down . ‘

Hi Sophie, just so you know | am at home

tomorrow, otherwise Herne Hill Wednesday and
Thursday. Happy to have a call via teams '
tomorrow or whenever suits you in Herne Hill. ’
Keep me posted. Have a good evening. 5.0 .«

This correspondence shows that Ms Kitt initiated the WhatsApp conversation on
26 June, after agreeing with the Claimant on 13 June that contact between them
would be in email, but it also shows that the Claimant did not object to it.

The Claimant emailed Ms Kitt to complain about the 20:20 WhatsApp on the
evening of 26 June, and Ms Kitt replied the next morning:

“l understand, however you was due to return to work today so wanted to inform
you | won’t be in Dartford today as didn’t want you heading in and me not being

there.”
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It is evident to the Tribunal that the reason why Ms Kitt sent the latest of the
messages in the chain was to check that the Claimant understood that Ms Kitt
would be working from home the next day. Ms Kitt had made that point clear in
her previous message, but the Claimant had not acknowledged that the only
options for meeting in person were on the Wednesday and Thursday, and the
Claimant had expressed that her thoughts had been a bit discombobulated (as
she forgot to pick her son up). It was understandable that Ms Kitt would not wish
for the Claimant to make a wasted journey.

The Tribunal finds that the reason for Ms Kitt's message was to try to ensure the
Claimant did not have a wasted journey. This is consistent with other
correspondence from Ms Conetta a few days later, where Ms Conetta is trying to
find a solution to the Claimant’s concerns. It would be inconsistent with that
approach for Ms Kitt to subject the Claimant to a detriment because she had sent
the 13 June email to Ms Wise (PA1).

Correspondence between the Claimant and Ms Conetta about amending the

Claimant’s contract of employment, July 2023

158.

In relation to these matters, the Claimant says:

a) The information given to her by Ms Conetta about her contract was
misleading, and by doing so Ms Conetta treated her less favourably than
she would have treated a hypothetical comparator, and the reason for that
difference in treatment was disability. This direct disability discrimination
allegation is referred to as Allegation 15. Specifically, the Claimant says
that:

(i) In her notes of her meeting with Mrs Knox on 7 July 2023, Ms
Conetta refers to the Claimant’s contract as a term-time contract;
and

(i) When Ms Conetta sent the Claimant a revised draft contract of
employment on 11 July 2023, the Claimant was only expecting that
contract to have a different start date (17 April 2023, because they
had agreed that they would treat her prior work as performed under
her previous freelancing arrangement), but the draft that came
through also described that the Claimant was a term-time employee
but Ms Conetta did not point that out;

b) By seeking to change her flexible working arrangement in this way, the
Respondent was looking to apply a PCP to her of requiring her to work
structured hours of five hours a day, four days a week. This, she contends,
put her at a substantial disadvantage compared to a person without her
dyslexia, in that she needs to retain her ability to work the hours she chose
and that were convenient for the business, without fixed hours, given that
she can experience overwhelm, which can result in her shutting down, and
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she needs to be able to take a break from work and then return to it when
that has become manageable again.

The Claimant therefore says that the Respondent was obliged to make
reasonable adjustments when seeking to apply this PCP to her, and that
it failed to do so. This is referred to as Allegation 16; and

c) The email sent to her by Ms Conetta on 12 July 2023 subjected her to
detriment, which the Claimant says Ms Conetta did because the Claimant
had made one or more protected acts. This victimisation complaint is
referred to as Allegation 17. That email contained the following:

As we have made progress in terms of your pay being sorted and hopefully you are in agreement with the revised
contract and the work schedule | prepared, it would be great to reach a resolution in terms of your role within the
Events Team within MA Business working with Julie, As mentioned when we met, there are no other alternative
roles within the business at the current time that we could move you into, therefore we really do anly have 2
options. First would be to resolve the issue between Julie and yourself and at the same time agree a plan of action
to ensure you receive the required training in terms of processes/systems used within your role. The main aim
being that you are confident in all aspects of your role to not only perform to our expectations but to meet your
expectations in the role that you are performing so that you can build a worthwhile career within the company.

If unfortunately, you feel that these issues cannot be resolved and because we do not have any other suitable roles
within the business, then | feel the only option would be for you to resign. Obviously, a decision that you need to

159. The Respondent accepts that this email was sent to the Claimant, but it resists
the victimisation complaint and says that it is important to see the email in the
context of seeking to resolve the Claimant’s concerns.

160. This email was clearly sent because the Claimant did PA1.

The Claimant raised a formal grievance, 19 July 2023

161. The Claimant raised a formal grievance on 19 July 2023, and sent it to Mr
Benson. This is accepted by the Respondent to be a “protected act” for the
purposes of section 27 of the 2010 Act, and is referred to as PA2 below.

Grievance hearing, 2 August 2023

162. Mr Benson met with the Claimant to hear her grievance on 2 August 2023.

163. At that meeting, Mr Benson committed to respond to the Claimant’s grievance
within seven days.

Grievance outcome, 10 Auqust 2023

164. The Claimant wrote to Mr Benson after working hours closed on 9 August 2023,
noting that Mr Benson and Ms Conetta had, in the grievance meeting, agreed to
respond to her within seven days, and that time had passed. Mr Benson, who
was abroad on holiday at the time. replied shortly afterwards that same day,
stating: “You will have the letter of response tomorrow; a few elements of the
investigation have taken longer than anticipated.”

33 of 66



165.

166.

167.

168.

169.

170.

Case Number: 2305932/2023

Mr Benson sent the Claimant the outcome of her grievance the next day, on 10
August 2023. The Claimant contends that the Respondent’s failure to respond to
her grievance within the stated time period subjected her to detriment, which she
says was done because she had done one or more protected acts (i.e., PA1
and/or PA2). This victimisation complaint is referred to as Allegation 18.

This allegation of victimisation requires the Tribunal to determine why Mr Benson
was late in responding to the Claimant’s grievance.

The Tribunal notes that Mr Benson’s grievance outcome letter was four pages of
dense text. It responded to six grounds of complaint, and clearly had taken some
work to put together. Mr Benson’s explanation to the Claimant and to the Tribunal
that it had simply taken longer than the seven days he had anticipated to
complete his work on that letter is entirely credible. It is also noteworthy that at
the time he sent it, he was abroad on holiday — it is very likely he would have
preferred to send it on time. There is no reason to suppose that the response was
later than planned because the Claimant had raised the grievance it responded
to (PA2), or because the Claimant had made the complaint to Ms Wise on 13
June 2023 (PA1). Allegation 18 therefore does not succeed.

Mr Benson did not uphold the Claimant’s grievance. His letter, which ran to four
pages of dense text, contained the following:

“l am saddened by the events that occurred which you feel have been dismissive,
on occasion ignored and viewed as discriminatory. Sophie, you have been
freelancing with the business from March 2022, we acknowledged the great work
that you had done and moved you to a permanent contract. A term-time contract
which no other employee in the business has.”

It is the last sentence of that excerpt that the Claimant cites when she says that,
in his grievance outcome letter, Mr Benson provided her with misleading
information about her contract of employment by referring to it as being a “term-
time contract’. This, she contends, was an act of direct disability discrimination,
i.e., it was less favourable treatment than a hypothetical comparator would have
received, and the reason for the difference in treatment was disability. This is
Allegation 19.

The Tribunal heard evidence from Mr Benson that he had never looked at the
Claimant’s contract of employment himself. He was relying on information
supplied to him by the Respondent’s Human Resources team. This makes it even
more surprising that the letter referred to the Claimant’s contract as being a term-
time contract, given Ms Conetta had sent the Claimant a draft term-time contract
a month previously due to the confusion over the actual operational arrangement
between them, and that draft written contract had not yet been signed and
returned by the Claimant. It seems, therefore, that the letter was describing the
Respondent’s understanding of how the employment relationship between it and
the Claimant operated in practice, rather than what was written in the contractual
documentation between them.
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There is no reason to suppose that this part of Mr Benson'’s letter was written so
as to mislead the Claimant (it would be an extremely surprising thing to do in a
grievance outcome letter), or that he wished to mislead her because of disability.
A far more plausible explanation is that this was considered by the Respondent’s
Human Resources team to describe the on-the-ground working arrangement that
applied between it and the Claimant, albeit that this could have been made clear
in the drafting.

We find that the reason the letter included this text is because Mr Benson
understood this to be accurate, and the Human Resources team considered it to
accurately reflect the working relationship between the parties.

The “reason why” was not disability, and so this Allegation 19 does not succeed
(Shamoon).

The Claimant appealed against the grievance outcome, 14 August 2023

174.

175.
176.

177.

178.

179.

Mr Benson’s letter had referred to the Claimant’s right to appeal the grievance
outcome to Mr Allen.

The Claimant did so on 14 August 2023, by email, at 4:25 pm.

Mr Allen sent an email to the Claimant in reply at 4:45 pm, also on 14 August
2023, in the following terms:

“Hi Sophie
Thank you for your email.

I am on annual leave from tomorrow until the end of August, so any meeting will
have to wait until early September.

In relation to obtaining a medical assessment, this must be done through your
NHS GP, who will be able to advise the most appropriate NHS health professional
to assess your requirements. Once we have that assessment, we can assess
whether any reasonable adjustments should be made.

I will be in touch on my return to the office.

Kind regards

Ben

The Claimant alleges that this email subjected her to detriment, and that it was
because the Claimant had done one or more protected acts (i.e., PA1 and/or
PAZ2). This victimisation complaint is referred to as Allegation 20.

Allegation 20 requires the Tribunal to reach a conclusion on whether Mr Allen’s
email subjected the Claimant and if so, whether that was because she had done
a protected act.

On the factual question, the email was evidently sent because the Claimant had
done a protected act — it was responding to the Claimant’s appeal against a
grievance outcome.
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Grievance appeal hearing, 28 September 2023

180.

A grievance appeal hearing took place between the Claimant and Mr Allen, with
a colleague in attendance on the Respondent’s side to take notes, on 28
September 2023.

Grievance appeal outcome, 6 October 2023

181.

Mr Allen did not uphold the Claimant’s appeal, and wrote to her with that decision
and explanation on 6 October 2023.

Subject access request response, March 2024

182.

183.

184.

185.

The Claimant made a data subject access request on 29 January 2024. The
Respondent (Ms Conetta) acknowledged that request on 31 January 2024, and
wrote:

“We are currently processing your request and aim to provide a full response
within the required timeframe i.e. 29" February 2024.

Please note that due to the nature and scope of your request, we may require
additional time to gather and review the relevant information. If this is the case,
we will inform you before the deadline, explaining the reasons for the delay and
providing an updated deadline for our response.”.

In response to a chaser email from the Claimant, the Respondent wrote to her on
29 February 2024, explaining that there would be a delay, mainly due to an issue
that the Claimant had raised with the sick pay she had received (which resulted
in a further payment to the Claimant). The response to the subject access request
was sent on 4 March 2024.

The Claimant says that the Respondent’s actions in missing the deadline for
responding to her subject access request subjected her to detriment, and was
done because she had done one or more protected acts (i.e., PA1 and/or PA2).
This victimisation allegation is referred to as Allegation 21 below.

Ms Conetta’s explanation, that:

a) The Respondent's Human Resources team was very stretched,
comprising only two members of staff for around 500 employees;

b) They had received an email from the Claimant querying the value of the
sick pay that had been paid to her, and they prioritised resolving that over
the Subject Access Request so as to ensure the Claimant was not out-of-
pocket for longer than she had been already; and

C) The Respondent at that time had two different HR systems, one for pay
and a different one for absence, which did not communicate with each
other and were, using Ms Conetta’s word, “abysmal’, and so checking the
sick pay sums that had been paid to the Claimant and those that should
have been paid to her was a time-consuming manual exercise,
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was not challenged by the Claimant.

The Tribunal finds that the reason for the Respondent’s delay in responding to
the Claimant’s Subject Access Request was its decision to prioritise resolving her
sick pay query in circumstances where it had inadequate HR resources. Any
detriment the Claimant suffered as a result of the delay (which was three business
days) was not because the Claimant had done a protected act.

Allegation 21 therefore does not succeed.

Are there any inferences of discrimination that should properly be drawn from

considering the totality of the primary facts?

188.

189.
190.

The Tribunal is conscious that, as observed by Neill LJ in King, direct evidence
of discrimination is unusual, but it does not mean that discrimination has not
occurred. The Tribunal therefore needs to consider, in light of the totality of the
primary facts (those agreed by the parties together with those found by the
Tribunal), whether it is appropriate for us to infer from those facts, and all the
circumstances of the case, that there was a disability ground for the acts the
Claimant complains of (Qureshi). We are also reminded that any inferences
drawn must be based on evidence, not by making use (without evidence) of a
verbal formula such as ‘institutional discrimination’ (Stockton on Tees BC v Aylott
[2010] ICR 1278).

We concluded that no such inferences should be drawn.
There were aspects of the factual matrix that gave us cause for concern:

a) Despite being a sizeable organisation, there were a number of instances
of mistakes and mishandling by the Respondent’s human resources team:

(i) The written contract for the Claimant was not a term-time contract,
despite that being the Respondent’s intention. This caused
confusion and ultimately distress. (More generally it is clear that the
contract was carelessly put together — e.g., despite removing the
clause on probationary period, it still referred to probationary period
in a number of places);

(i) There was no internal expertise or process on how to respond to
requests for reasonable adjustments or declarations of
neurodivergence;

(iii) The Claimant commenced a period of sickness absence for stress,
when she was communicating that stress derived from work, and
there was no referral by the Respondent to Occupational Health, or
request for medical information on the Claimant’s dyslexia (until the
grievance appeal process two months after that absence had
begun) (It appears that an Occupational Health referral was made,
but not until April 2024, some ten months after the Claimant’s
sickness absence commenced);
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(iv) There does not appear to have been any process for managing

sickness absence, such as an understood protocol of how to
communicate with a off-sick employee, and how to support them
back to work;

(v) When the Claimant did not want to return to work in Mrs Knox’s

department and refused the offer of mediation, she was told by the
Respondent's Human Resources team that the only option
available to her was to resign. This was shocking. The Claimant
could have been presented with a list of vacancies and those
vacancies explored with her, before in turn exploring whether the
line managers of those vacant posts could accommodate the
Claimant’s working pattern flexibility. It is entirely possible that had
the Respondent been in the possession of a sufficiently expert
occupational health report it could have better-understood the
Claimant’s needs, and that might have enabled the working
relationship between Mrs Knox and the Claimant to be salvaged;

(vi)At a more basic level, the human resources team should have

understood that communication between different neurotypes can
present challenges: neurotypical people can find it hard to
understand the difficulty/ies experienced by a neurodiverse
individual, and vice versa. This is where a subject-matter expert
comes in, and the Claimant already had a diagnosis that could have
helped the Respondent understand some of the difficulties she was
experiencing. Suitably expert occupational health can be another
valuable resource; and

(vii) A witness statement supplied by a former member of the

Respondent’'s Human Resources team who was not available for
oral evidence referred to the Claimant's “allegation of
neurodiversity”. This was crass and inappropriate language, and
greatly concerning coming from someone in Human Resources;
and

There was a casual approach by the Respondent to responding to the
Claimant’s known difficulties with Adestra. That resulted in distress for the
Claimant, which could have contributed to her perception of later events
as being tainted by discrimination or victimisation even though there was
a logical non-discriminatory explanation. This was avoidable if action had
been taken upfront to understand the Claimant’s strengths and challenges.

However, it is important to put these matters into their proper context when
considering whether they should form the basis for an inference of discrimination:

a)

It does appear that the mistakes made by the Respondent in its drafting of
the Claimant’s contract and its calculation of sick were the result of the
team being insufficiently skilled, under-resourced and overwhelmed.
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There is no indication that they were consciously or unconsciously
motivated by discrimination;

While the Claimant considered she was clear in her communications of
what she needed, she did not aways explain why she needed what she
was asking for, and so while the Respondent knew she is dyslexic, it did
not know with sufficient clarity how her dyslexia affected her in ways that
were relevant to how her work arrangements operated. The Claimant has
explained to the Tribunal, without the use of more than the 2004 diagnosis
she could have shown the Respondent, why she found things difficult. She
could have done that with the Respondent but did not;

Nor did the Claimant provide any medical evidence to the Respondent as
to how her dyslexia affected her. This is not always necessary, but where
the Claimant herself has failed, or is unable, to express why her dyslexia
means that she needs an adjustment, medical evidence could ‘step in’ and
communicate that why to the Respondent — but that did not happen in this
case. She had a 2004 report that would have helped, and which might
have prompted the Respondent to seek Occupational Health Advice; and

Most significantly, the Claimant did not appear to experience any
insurmountable problems when she worked for the Respondent as a
freelancer. We find this very, very significant. The only aspect of her work
that changed upon accepting the employed role was the need for her
Adestra. This was poorly-handled by the Respondent, but we also
consider that the Claimant’s attitude changed in a meaningful way upon
her being taken on as an employee by the Respondent. She became
increasingly fixated on the Respondent’s approach to neurodiversity and
less interested in doing her job. It was reasonable for the Respondent to
be greatly concerned by this, and to expect her to perform those parts of
her role that she could do without difficulty as a freelancer.

192. We consider that, looking at the evidence and all the circumstances of the case,

it is not appropriate to draw any inferences that there were the averred
discriminatory grounds for the acts complained of.

Direct discrimination

Section 13(1) of the 2010 Act describes the prohibited conduct of direct
discrimination as follows:

‘A person (A) discriminates against another (B) if, because of a protected
characteristic, A treats B less favourably than A treats or would treat others.”

. In other words, two conditions must be satisfied for a complaint of direct disability
discrimination to be made out:
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1. The employer must have treated the claimant less favourably than it
treated or would treat others; and

2. The reason for that difference in treatment is a protected characteristic.

The assessment of whether treatment is less favourable is an objective one, i.e.,
whether the tribunal finds it so, not whether the claimant perceived it as such
(Land Registry v Grant (Equality and Human Rights Commission intervening)
[2011] ICR 1390).

Section 13 involves the comparison of treatment afforded the claimant against a
named or hypothetical comparator (“than A treats or would treat others”), and
section 23(1) provides that:

“there must be no material difference between the circumstances relating to each
case” [i.e., there must be no material difference between the circumstances of
the claimant and the comparator].

Where there is no “real life” or “actual” comparator identified by the claimant, or
where the claimant’s selected comparator does not meet the conditions in section
23(1), the tribunal must construct one to determine the complaint.

Linden J in the EAT decision of Gould v St John's Downshire Hill [2020] IRLR
863 described the process of constructing a hypothetical comparator for this
purpose:

“Where a Tribunal does construct a hypothetical comparator, this requires the
creation of a hypothetical 'control' whose circumstances are materially the same
as those of the complainant save that the comparator does not have the protected
characteristic or has not taken the protected step. The question is then whether
such a person would have been treated more favourably than the claimant in
those circumstances.”

When answering the second question, the examination of the reason why the
decision-maker acted in the way that they did, the claimant need not show that
the protected characteristic was the sole reason, but it needs to have been a
“significant influence” (Lord Nicholls in Nagarajan v London Regional Transport
[1999] IRLR 572). It is not necessary that the decision-maker was conscious of
this significant influence.

It is, though, that person’s - the decision-maker’s - motivations which are to be
examined by the tribunal, not another person’s with the respondent organisation
(Reynolds v CLFIS (UK) Ltd [2015] ICR 1010). As Lord Nicholls in Nagarajan
observed that “the crucial question will call for some consideration of the mental
processes of the alleged discriminator. Treatment, favourable or unfavourable, is
a consequence which follows from a decision. Direct evidence of a decision to
discriminate on [protected] grounds will seldom be forthcoming. Usually the
grounds of the decision will have to be deduced, or inferred, from the surrounding
circumstances.”
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In many cases, the best approach to deciding whether the treatment was
“because of” a protected characteristic is to focus on the reason why the employer
acted as it did. As noted by Lord Nicholls in Shamoon v Chief Constable of the
Royal Ulster Constabulary [2003] ICR 337, the complaint may be answered by
posing the question: did the claimant, because of a protected characteristic,

Status of the Equality and Human Rights Commission Code

202.

An Employment Tribunal must take account of the Code of Practice on
Employment (2011), published by the Equality and Human Rights Commission
(the EHRC Code) where it considers it relevant (pursuant to paragraph 12 of Part
1 of Schedule 1 of the 2010 Act).

The duty to make reasonable adjustments

203.

204.

205.

206.

The duty to make reasonable adjustments is set out in section 20 of the 2010 Act,
and for the purposes of this case the relevant part of that duty is as follows:

“where a provision, criterion or practice of A’s puts a disabled person at a
substantial disadvantage in relation to a matter in comparison with persons who
are not disabled, [A is] to take such steps as it is reasonable to have to take to
avoid the disadvantage”.

This effectively involves four questions:

1. Did the respondent know (in fact, or by reason of knowledge being imputed
to them because they could reasonably be expected to know) that the
claimant was disabled at the relevant time?

2. If yes, did the respondent apply a PCP?

3. If yes, did that PCP cause the claimant (a disabled person) a substantial
disadvantage?

4. If yes, was there a step that could reasonably have been taken that had a
prospect of ameliorating the disadvantage?

The words “provision”, “criterion” or “practice” are not defined in the 2010 Act, but
they were considered by the Court of Appeal in the case of Ishola v Transport for
London [2020] IRLR 368. The Court concluded that a one-off act or decision is
capable of being a PCP, but only where there is a state of affairs indicating that
similar cases will be treated in a similar way. It is not necessary for the approach
to have in fact been applied to anyone else in order for it to amount to a PCP, but
there must be an indication that it will or would be done again in future if a
hypothetical similar case arises.

The future application could be confined to the Claimant alone and still amount
to a PCP (Carreras v United First Partners Research [2018] EWCA Civ 223). As
HHJ Beard put it in Ahmed v Department for Work and Pensions [2022] EAT 107,
“‘A PCP, simply put, is where the employer has an expectation of the employee,
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and either the same expectation is made of other employees or there is an
element of repetition in the expectation with the particular employee”.

The determination of whether the disadvantage is substantial (defined in section
212(1) of the 2010 Act as something that is “more than minor or trivial’) is made
by way of comparison with “persons who are not disabled”. In other words, the
application of the PCP must cause greater disadvantage to disabled people than
to non-disabled people. This necessarily means that the PCP applies, or is
capable of applying, to non-disabled people as well as to disabled ones. It may
not always be necessary to identify the non-disabled comparators if that is
obvious from the nature of the PCP, and if the disadvantage to the disabled
person is clear (Fareham College Corporation v Walters [2009] IRLR 991).

There must be some causative nexus between the claimant’s disability/ies and
the substantial disadvantage (Thompson v Vale of Glamorgan Council EAT
0065/20).

A “prospect’ of an adjustment removing a disabled employee's disadvantage
would be sufficient to make the adjustment a reasonable one, it need not be a
“real prospect” (Leeds Teaching Hospital NHS Trust v Foster UKEAT/0552/10).

Once the claimant has proven a prima facie case that the duty arose (i.e., steps
1 to 4 above), the burden then shifts to the respondent to show that the
adjustment was not a reasonable one for it to make (section 136 of the 2010 Act).

The assessment as to whether the adjustment (or “step”) is reasonable is an
objective one (Smith v Churchills Stairlifts plc [2006] ICR 524). Paragraph 6.28 of
the EHRC Code sets out some factors which might be taken into account when
deciding what is a reasonable step for an employer to have to take, those being:

a) Whether taking any particular steps would be effective in preventing the
substantial disadvantage;

b) The practicability of the step;

c) The financial and other costs of making the adjustment and the extent of
any disruption caused,;

d) The extent of the employer’s financial or other resources;

e) The availability to the employer of financial or other assistance to help
make an adjustment (such as advice through Access to Work); and

f) The type and size of the employer.

A significant consideration will be the effectiveness of the proposed step (whether
it would, or might, be effective in removing or reducing the disadvantage), but the
relevant considerations in a given case will depend on its particular
circumstances (paragraph 6.23 of the EHRC Code).
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213. The duty arises as soon as the employer can take reasonable steps to avoid the
relevant disadvantage (Abertawe Bro Morgannwg University Local Health Board
v Morgan [2018] ICR 1194).

Harassment related to disability

214. ‘Harassment’ is defined in section 26, which includes, in subsection (1):

“A person (A) harasses another (B) if—
(a) A engages in unwanted conduct related to a relevant protected
characteristic, and
(b) the conduct has the purpose or effect of—
(i) violating B's dignity, or
(i) creating an intimidating, hostile, degrading, humiliating or offensive
environment for B.”

215. In other words, there are three elements to this test:
a. There has been unwanted conduct;
b. That has the proscribed purpose or effect; and
c. That unwanted conduct relates to a relevant protected characteristic.

216. As for “purpose or effect’, the requisite threshold is high — intending to or causing
upset or offence is insufficient — the language used (e.g., “violating” and
“degrading”) points to purposes/effects which are serious and marked (Betsi
Cadwaladr University Health Board v Hughes EAT 0179/13). “Tribunals must not
cheapen the significance of these words. They are an important control to prevent
trivial acts causing minor upsets being caught by the concept of harassment’
(Elias LJ in Land Registry v Grant [2011] ICR 1390)).

217. Section 26(4) requires that:

“In deciding whether conduct has the effect referred to in subsection (1)(b), each
of the following must be taken account-

(1) the perception of B;
(2) the other circumstances of the case; and
(3) whether it is reasonable for the conduct to have that effect.”

218. This entails both subjective (the perception of B) and objective (whether it is
reasonable for the conduct to have that effect) assessments of the effect of the
conduct, as well as consideration of all the other circumstances of the case. The
objective assessment is particular to the claimant — was it reasonable for the
conduct to have the effect on that particular claimant?

219. The EHRC Code (at paragraph 7.18) indicates that the “other circumstances of
the case” could be matters such as the personal circumstances of the claimant,
such as their health, mental capacity, cultural norms, and previous experience of
harassment, as well as the environment in which the conduct takes place.
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The question of whether conduct “related to” a relevant characteristic is
determined by the Tribunal, not by:

a) The claimant’s perception (Tees Esk and Wear Valleys NHS Foundation
Trust v Aslam [2020] IRLR 495);

b) The respondent’s knowledge or perception of the claimant’s protected
characteristic, or by their perception of whether the conduct “relates to” the
claimant’s protected characteristic (Hartley v Foreign and Commonwealth
Office Services [2016] ICR D17).

It is an objective question.

When determining whether the act complained of “related to” a protected
characteristic, the tribunal must consider:

a) The relevant context (as Elias LJ putitin Grant, “it will generally be relevant
to know from whom a remark is made, in what terms, and for what
purpose’);

b) The wider connection test that applies to “related to” than applies to the
“because of” test for direct discrimination. So conduct can be “related to”
a protected characteristic even if it is not “because of’ it; and

c) The mental processes of the alleged harasser will be relevant to whether
the conduct “related to” the protected characteristic, but such evidence is
not essential to determine the issue. The tribunal will need to reach its
conclusion based on the evidence before it

(Bakkali v Greater Manchester Buses (South) Ltd (trading as Stagecoach
Manchester) [2018] ICR 1481).

Conduct can be “related to” a protected characteristic even if there is no
discriminatory intent on the part of the actor, e.g., idle gossip that is not ill-meant
may still be related to a protected characteristic (Grant).

Equally, an unpleasant and unacceptable remark may not be related to a
protected characteristic (Warby v Wunda Group plc UKEAT/0434/41).

The EHRC Code, at paragraph 7.9, observes that:

“Unwanted conduct ‘related to’ a protected characteristic has a broad meaning in
that the conduct does not have to be because of the protected characteristic”.

It gives the following example:

“A female worker has a relationship with her male manager. On seeing her with
another male colleague, the manager suspects she is having an affair. As a
result, the manager makes her working life difficult by continually criticising her
work in an offensive manner. The behaviour is not because of the sex of the
female worker, but because of the suspected affair which is related to her sex.
This could amount to harassment related to sex.”

44 of 66



Case Number: 2305932/2023

Victimisation

226.

227.

228.

229.

Section 27 of the 2010 Act sets out that:

“(1) A person (A) victimises another person (B) if A subjects B to a detriment
because—

(a) B does a protected act, or

(b) A believes that B has done, or may do, a protected act.
(2) Each of the following is a protected act—

(a) bringing proceedings under this Act;

(b) giving evidence or information in connection with proceedings under
this Act;

(c) doing any other thing for the purposes of or in connection with this Act;

(d) making an allegation (whether or not express) that A or another person
has contravened this Act.”

This can be summarised by way of a three-stage test:
a) Did the claimant do a “protected act™?
b) If yes, did the respondent subject the claimant to a detriment?; and

c) If yes, was the claimant subjected to that detriment because they either
did a protected act, or the respondent believed they had done or might do
a protected act?

“Detriment” is not specifically defined in the 2010 Act (although section 212(1)
provides that it does not include conduct which amounts to harassment), but the
EHRC Code (at paragraphs 9.8 and 9.9) suggests that:

“Generally, a detriment is anything which the individual concerned might
reasonably consider changed their position for the worse or put them at a
disadvantage. This could include being rejected for promotion, denied an
opportunity to represent the organisation at external events, excluded from
opportunities to train, or overlooked in the allocation of discretionary bonuses or
performance-related awards...

The case law shows that detriment is assessed from the Claimant’s point of view
(Chief Constable of West Yorkshire Police v Khan [2001] ICR 1065), subject to
that view being a reasonable one for a person in the claimant’s position to hold
(Shamoon v Chief Constable of the Royal Ulster Constabulary [2003] ICR 337).
An “unjustified sense of grievance” is not sufficient to amount to a detriment, but
whether a grievance is justified or unjustified is assessed taking account of the
particular circumstances of the claimant. The tribunal only needs to be satisfied
that a reasonable worker might take the view that the conduct was to the worker’s
detriment (Warburton v Chief Constable of Northamptonshire Police [2022] EAT
42).
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Whether the detriment was “because” the claimant did (or the respondent
believes the claimant did or might do) a protected act is a question of fact.

The doing of (or the belief that the claimant did or might do) the protected act
must be a conscious or subconscious reason for the respondent’s action or
inaction (similar to the “because of” element in section 15 complaints).

The protected act needs to be “a cause” (conscious or subconscious) of the
detriment, but need not be the sole cause (Khan).

The question to be asked is whether the fact that the claimant had brought
proceedings alleging, or made an allegation of, unlawful discrimination (etc.)
amounted to a “significant influence” on the employer’s decision-making resulting
in the detriment (Nagarajan v London Regional Transport [1999] IRLR 572) — an
influence which does not need to be of great importance but which needs to be
more than trivial (Igen Ltd (formerly Leeds Careers Guidance) and ors v Wong
and other cases 2005 ICR 931).

Time limits — reasonable adjustment complaints under sections 20 and 21 of the 2010

Act
234.

235.

236.

A complaint that there has been a failure on the part of an employer to discharge
its duty to make reasonable adjustments pursuant to section 20 of the 2010 Act
is subject to a time limit stipulated in section 123(1) of that Act, namely that such
a complaint:

“‘may not be brought after the end of—

(a) the period of 3 months starting with the date of the act to which the complaint
relates, or

(b) such other period as the employment tribunal thinks just and equitable.”

The three month period in section 123(1)(a) may be extended by the period of
early conciliation pursuant to section 140B of the 2010 Act to facilitate early
conciliation between the parties.

Where the complaint relates to a failure to do something:

a) Section 123(3)(b) provides that “failure to do something is to be treated as
occurring when the person in question decided on it’; and

b) When there was no decision not to do something, section 123(4) applies:

“In the absence of evidence to the contrary, a person (P) is to be taken to
decide on failure to do something-

(a) when P does an act inconsistent with doing it, or

(b) if P does no inconsistent act, on the expiry of the period in which P
might reasonably have been expected to do it’.
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237. The effect of these subsections is that there is no concept of a continuing
omission under the 2010 Act (Hull City Council v Matuszowicz [2009] ICR 1170).
Section 123(3) and (4) fix the date at which an omission ‘occurred’ to either:

a) The date on which a decision not to do something was taken (section
123(3)(b)); or

b) Where there was no decision, to a notional point in time at which the
respondent is “to be taken to decide” not to do something (section 123(4)).

238. The Court of Appeal in Matuszowicz acknowledged that, in instances of a
deemed decision, the exercise of determining the date at which this should be
treated as having been made may be somewhat of an artificial exercise, but it
is a necessary one for the purpose of assessing whether the complaint was
presented in-time.

239. HHJ Beard summarised the principles emerging from the case law in Fernandes
v Department for Work and Pensions [2023] EAT 114 as follows:

a) The duty to make a reasonable adjustment arises as soon as there is a
substantial disadvantage to the disabled employee from a PCP.

b) The failure to make the adjustment is a breach of the duty once it becomes
reasonable for the employer to have to make the adjustment.

c) Where the employer is under a duty to make an adjustment, limitation may
not begin to run from the date of breach but at a later notional date. As is
the case where the employer is under a duty to make an adjustment and
omits to do so there will be a notional date where time begins to run
whether the same omission continues or not.

d) That notional date will accrue if the employer does an act inconsistent with
complying with the duty.

e) If the employer does not act inconsistently with the duty the notional date
will accrue at a stage where it would be reasonable for the employee to
conclude that the employer will not comply, based on the facts known to
the employee.

Inferring discrimination

240. As has been acknowledged in the case law:

“it is unusual to find direct evidence of racial discrimination. Few employers will
be prepared to admit such discrimination even to themselves. In some cases the
discrimination will not be ill-intentioned but merely based on an assumption that

7N

‘he or she would not have fitted in’.

Neill LJ in the Court of Appeal decision in King v Great Britain-China Centre
[1992] ICR 516)
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As described by the EAT in Qureshi v Victoria University of Manchester [2001]
ICR 863, in relation to disputed facts in discrimination cases:

“The function of the tribunal in relation to that evidence was therefore twofold:
first, to establish what the facts were on the various incidents alleged by [the
claimant] and, secondly, whether the tribunal might legitimately infer from all
those facts, as well as from all the other circumstances of the case, that there
was a racial ground for the acts of discrimination complained of.”

This approach was confirmed in Igen: after the primary facts have been
determined, tribunals must consider what, if any, inferences are appropriate to
draw from those primary facts seen in their totality (Qureshi), so as to determine
what facts it is proper to infer. After the primary facts have been determined and
the consideration of whether it is proper to draw any inferences of secondary
facts, the question of whether the claimant has established a prima facie case of
discrimination can then be answered. If a prima facie case has been made out in
relation to any of the complaints, the burden of proof then shifts to the respondent
to demonstrate that the respondent’s actions were in no sense whatsoever on
the protected ground.

Inferences must have a basis in the facts agreed by the parties or found by the
tribunal. “A mere intuitive hunch, for example, that there has been unlawful
discrimination is insufficient without facts being found to support that conclusion”
(Chapman v Simon [1994] IRLR 124).

Drawing inferences must be based on evidence, not by making use (without
requiring evidence) of a verbal formula such as ‘institutional discrimination’ or
‘stereotyping’ (Stockton on Tees BC v Aylott [2010] ICR 1278).

Examples of matters that may be relevant to the consideration of whether
inferences of discrimination can properly be drawn may include:

a) Whether there is a non-discriminatory explanation for the behaviour, and
if so, the weight of that explanation;

b) The tribunal’s assessment of the parties and their witnesses, and of the
alleged discriminatory ‘actor’, including of their credibility, reliability and
motives, tested by reference to objective facts and documents, possible
motives and the overall probabilities;

c) The relationship between the parties (e.g., if it is one of hostility and there
is nothing else to explain it);

d) If the respondent behaved badly towards the claimant, whether that is
consistent with the respondent’s treatment of other people who do not
have the claimant’s protected characteristic (the ‘generally-badly-behaving
employer’);

e) Whether there is a pattern of behaviour;

f) If there is a surprising lack of documents in evidence on a matter;
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g) If there has been adherence to or a failure to follow applicable policies and
procedures; and

h) Whether the claimant’s response to the behaviour is reasonable. An
justified sense of grievance cannot amount to a detriment for the purposes
of less favourable treatment.

Application to the claims here

Allegation 1: That the Respondent failed to comply with the duty to make reasonable
adjustments in respect of its requirement that staff use Excel and Adestra

246. These really are two separate PCPs, and they are considered separately below.

247. As noted above, the relevant questions derived from the legislation and case law
are:

a) Did the respondent know (in fact, or by reason of knowledge being imputed
to them because they could reasonably be expected to know) that the
claimant was disabled at the relevant time?

b) If yes, did the respondent apply a PCP?

c) If yes, did that PCP cause the claimant (a disabled person) a substantial
disadvantage?

d) If yes, was there a step that could reasonably have been taken that had a
prospect of ameliorating the disadvantage?

Excel

248. The Respondent agrees that it had a PCP of requiring certain staff, which
included the Claimant, to use Excel.

249. The Tribunal accepts the Claimant’s evidence that her dyslexia, causing her
difficulties with processing, put her at a substantial disadvantage when using
Excel compared to persons who are not disabled, because the spreadsheet
either needed the user to be able to code, or to copy information across from
numerous places to others in the spreadsheet.

250. However, we find that the Respondent did not know, and nor could it reasonably
have been expected to know, that the Claimant was likely to be placed at that
substantial disadvantage. The Claimant had successfully used Excel for more
than a year before commencing employment with the Respondent, and there was
no change to the expectations the Respondent had of her in this regard. While
the Claimant has cited the case of Gallop v Newport City Council [2014] IRLR
211 as authority for the proposition that a respondent can be found to have
constructive knowledge of the facts constituting disability, here we do not think
that the Respondent should rightly be fixed with constructive knowledge that the
Claimant was placed at a substantial disadvantage by Excel, given she had been
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using it, apparently successfully, for the year that she worked as a freelancer for
the Respondent.

In relation to the project management aspect of the spreadsheet, the Claimant’s
evidence was that a robustly-implemented traffic light system would have met her
needs, and that could have been applied to the Excel spreadsheet had she and
Mrs Cole adhered to that system. The Tribunal is not satisfied that the project
management aspect of the Excel spreadsheet used by the Respondent put the
Claimant at a substantial disadvantage — it could have worked if the Claimant and
Mrs Cole had adhered to that traffic light system.

Moreover, in order for the adjustment to be a reasonable one, it would need to
be one that had a prospect of ameliorating the disadvantage the Claimant
suffered (Foster). The Respondent (Mrs Knox) had asked the Claimant for an
explanation of what Monday.com gave the Claimant that Excel did not, and that
explanation had not been provided. The Respondent’s lack of appreciation of the
benefits of Modnay.com (because the Claimant had not explained them) was
relevant to whether this was a “reasonable” adjustment for the Respondent to
make (paragraph 6.23 of the EHRC Code). The Claimant objected to Mrs Knox
expecting her to be able to justify the cost of the license fee to the Respondent’s
IT team (the Claimant was of the view that cost should not be a consideration if
the adjustment was needed), but the case law is clear that cost is can be a
relevant consideration in the reasonableness of an adjustment (Smith).

Even if it would have been reasonable for the Respondent to make an adjustment
by way of licensing Monday.com, we find that it did not fail to do so — it had not
reached a decision on that request from the Claimant, because the Claimant had
failed to say why Monday.com assisted her over-and-above the tools available to
her in Excel.

This aspect of Allegation 1 — that the Respondent failed in its duty to make
reasonable adjustments in respect of the Claimant in relation to its requirement
that she use Excel — does not succeed. The Claimant has failed to establish that
the Respondent knew that she was placed at a substantial disadvantage
compared to non-disabled people, and failed to establish that the Respondent
failed to take the reasonable adjustment she contends it should have made by
licensing Monday.com.

Adestra

255.

256.

The Respondent agrees that it operated a PCP in respect of the Claimant that
she was required to use Adestra.

The Tribunal has already found that that PCP placed the Claimant at a substantial
disadvantage compared to non-disabled people, as Adestra requires the user to
take a number of steps to complete tasks such as the creation of marketing
emails, and the Claimant’s processing difficulties made this extremely difficult for
her.
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The Respondent was fully aware that the Claimant could not use Adestra from
the outset of her freelancing arrangement in March 2022, and Mrs Knox knew
that when the Claimant commenced employment with the Respondent in April
2023, Mrs Cole had tried again to show the Claimant how to use Adestra and that
had not been successful. Mrs Knox also knew that the Claimant had been asking
for external training on Adestra, albeit that Mrs Knox did not consider that training
would assist.

The Tribunal considers that the arrangements that Mrs Knox was considering on
9 June 2023, of asking Aimee to give the Claimant some more training, or asking
Chris Jones to give the Claimant training, should have been acted upon far
sooner than they were. The Respondent knew that the Claimant was going to
need to use Adestra in her employed role, knew she struggled with it and was
conscious that it needed to find the right way to make that training “stick”.

In light of these conclusions, the Tribunal finds that the Respondent was duty-
bound to make reasonable adjustments in respect of the substantial
disadvantage to which she was put by Adestra at the outset of her employment,
in April 2023 (i.e., the Claimant was put at the substantial disadvantage at that
time).

The Respondent breached that duty at the time when it became reasonable for it
to make that adjustment. We find that it would reasonably have taken a few weeks
from the start of the Claimant’s employment, and engaging with the Claimant
about the nature of the substantial disadvantage to which she is put by aspects
of Adestra (which she tried again to get to grips with at the outset of her
employment when Mrs Cole showed her the "cheat method”), for it to be
reasonable for the Respondent to have to make an adjustment.

The question then arises as to whether the Claimant presented this complaint
within the time period prescribed by section 123 of the 2010 Act, and therefore
whether the Tribunal has jurisdiction to determine it.

We have found that there was no decision taken by the Respondent not to make
an adjustment, so section 123(3)(b) does not apply, which means that the
Tribunal needs to determine a notional date from which the limitation period in
section 123(1) started to run, in accordance with section 123(4).

We also do not consider that there was an act inconsistent with making an
adjustment, as the Respondent was still thinking about whether Ms Lucas or Mr
Jones could provide a solution that “stuck”, or whether another approach was
needed. (While Mrs Knox had decided not to ask Adestra to give the Claimant
training, that was because she did not think it would work, so it was not a decision
not to make an adjustment.)

The notional date therefore (and pursuant to section 123(4)(b)) is a date when it
would be reasonable for the Claimant to conclude that the Respondent will not
comply with its duty, based on the facts known to the Claimant. We find that date
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to be 6 October 2023, when the Claimant received the outcome of her grievance
appeal, which included a conclusion that the Respondent had not breached its
duty to make reasonable adjustments. The limitation period for the Claimant to
bring Allegation 1 therefore began to run from this date, and when the Claimant
presented her Claim on 25 October 2023 it was therefore in-time, and the Tribunal
has the jurisdiction to consider it.

265. This part of Allegation 1 is well-founded and succeeds.
Allegation 2: That the Respondent failed to comply with the duty to make reasonable

adjustments in respect of its requirement that staff might be expected to attend back-
to-back meetings without a break

266. The Claimant has failed to demonstrate that the Respondent operated a PCP of
this kind, and so this complaint does not succeed.

Allegation 3: The Respondent failed to comply with the duty to make reasonable
adjustments in respect of its requirement that staff attended the summer party

267. The Respondent agrees that it had a PCP of requiring staff to attend the summer
party, and that it applied to the Claimant.

268. The Tribunal accepts the Claimant’s evidence that the requirement to socialise
for 11 hours without a separate space to decompress if she became
overwhelmed put the Claimant at a substantial disadvantage compared to people
without her dyslexia. The Claimant’s medical evidence about her dyslexia did not
convey this, but we accepted the oral evidence from the Claimant on this point.

269. The Respondent knew this, because the Claimant told them about it in her email
on 9 June 2023 to Ms Toumba, copied to the Claimant’s line manager, Mrs Knox.

270. We have heard no evidence from either party about whether it was feasible to
accommodate this at the summer party venue, and so the complaint cannot
succeed — the Claimant has not done enough to establish a prima facie case that
the duty arose.

271. More significantly, though, the reason the Respondent did not explore the
Claimant’s requested adjustment, or alternatives, was because the Claimant
went on sick leave and failed to make it clear that she could be fit to return to
work with adjustments within the period her Fit Note stated she would not be fit
to return to work.

272. Consequently, we find that the Respondent did not fail to take steps to explore or
implement reasonable adjustments — it did not appreciate that the Claimant would
suffer a substantial disadvantage, because it did not expect the Claimant to
attend the summer party. Allegation 3 does not succeed.
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Allegation 4: That, from approximately 1 April 2023 until 9 June 2023, the Respondent
reduced her contact with other teams in the business, which was less favourable
treatment because of disability

273. The Tribunal is not satisfied that this occurred as a matter of fact, and so
Allegation 4 does not succeed.

Allegation 5: That, in the period May 2023 to 9 June 2023, the Claimant was directly
discriminated against on the ground of disability when she was provided with
misleading information about her contract of employment by Mrs Cole, Mrs Knox and
Ms Kitt

274. The reason the information was shared, or not shared in the cases of Mrs Knox
and Ms Kitt, was not disability, and nor was disability a “significant influence” on
the actions of Mrs Cole, Mrs Knox or Ms Kitt (Nagarajan). Allegation 5 does not
succeed (Shamoon).

Allegation 6: That Ms Toumba directly discriminated against the Claimant on the
ground of disability when she ignored the Claimant’s written request of 9 June 2023 for
a reasonable adjustment at the summer party

275. As noted in the Facts section above, we find that neither Ms Toumba nor the
Respondent more generally ignored the Claimant’'s request. It was not
unreasonable for Ms Toumba to not respond on 9, 12 or 13 June, and by 14 June
Ms Toumba understood that the request was no longer applicable due to the
terms of the Claimant’s Fit Note. The Claimant was not treated unfavourably (or
less favourably than another person would have been treated).

276. Moreover the reason for Ms Toumba’s inaction was not disability (Shamoon) —
she understood, from the email to her from Ms Kitt on 14 June 2023, that the
previously-requested adjustment was no longer needed.

277. Allegation 6 does not succeed.

Allegation 7: That Mrs Knox directly discriminated against the Claimant on the ground
of disability when she told the Claimant in the team meeting on 9 June 2023 that the
Claimant should not have put a request for a reasonable adjustment in writing on 9
June 2023

278. As described in the Facts section above, we find that Mrs Knox was telling the
Claimant that her reasonable adjustment request was unlikely to be responded
to by the means by which she had sent it (in writing to Ms Toumba), and that it
would have been better for the Claimant to have raised it with Mrs Knox.

279. Whether Mrs Knox’s guidance included words to the effect that the request
should not have been “in writing”, it is plain to the Tribunal that the reason for Mrs
Knox saying what she did was not disability — it was to guide the Claimant to get
the response the Claimant needed to the query she had made. We do not
consider that disability played any part in that decision. As per the Shamoon case,

53 of 66



280.

281.

Case Number: 2305932/2023

this non-discriminatory reason for Mrs Knox’s actions means that Allegation 7
does not succeed.

Looking at it from another angle, we consider that a hypothetical non-disabled
member of Mrs Knox’s team who needed a private break-out space at the party
to take an important telephone call and who had emailed Ms Toumba as the
Claimant had done would have been guided in similar terms by Mrs Knox.

Allegation 7 does not succeed.

Allegation 8: That in the team meeting on 9 June 2023 Mrs Knox harassed the

Claimant related to disability when Mrs Knox put a stop to a discussion about

reasonable adjustments, saying that they were not “work-related”

282.

This factual basis for this allegation is not made out, and therefore it does not
succeed.

Allegation 9: That in the team meeting on 9 June 2023 Mrs Knox harassed the

Claimant related to disability when Mrs Knox said to the Claimant (and a

neurodivergent colleague, JS) words like they should “stop being all outside the box”

283.

284.

285.

286.

287.

288.

We have found that Mrs Knox said to the Claimant and JS words along the lines
of “get back in your work box”.

This was unwanted conduct — it clearly distressed the Claimant greatly, as shown
by her WhatsApp to her husband when she was still thinking about, and was very
distressed about, it two days later.

It did relate to disability — Mrs Knox was trying to get the Claimant and JS to stop
talking about reasonable adjustments for the summer party, and switch back into
“‘work mode”.

We find that Mrs Knox’s purpose was very far from seeking to violate the
Claimant’s dignity, or create an intimidating, hostile, degrading, humiliating or
offensive environment for her — it was to try and get her, and JS, to get on with
their work, and to bring the team meeting to a close to enable others to do so as
well.

However, we do find that it had the proscribed effect. The Claimant is
neurodivergent and, she says, has rejection sensitivity dysphoria. Being
effectively told that she was “outside the box” in discussing reasonable
adjustments was understandably triggering for her. This was not a “trivial [act]
causing minor upset’ (Grant).

As noted by section 26(4), the Claimant’s perception is not the only consideration
as to whether it was reasonable for the conduct to have the proscribed effect.
The Tribunal should also take account of:

a) The other circumstances of the case; and

b) Whether it is reasonable for the conduct to have the effect.
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We consider the other relevant circumstances to be:
a) The Claimant is neurodiverse;

b) The Claimant had been expressing concern about the Respondent’s
response to neurodivergence on an organisation-wide basis, and had felt
sufficiently strongly about that to raise it with the CEO in her induction
meeting;

C) The Claimant was anxious about whether the reasonable adjustment
requested for the summer party could be accommodated; and

d) The Claimant was already highly distressed about adjustments that she
felt had not been adequate in relation to the requirement that she work
with Adestra, and the slow response to that from Mrs Knox.

In light of those considerations, we find it was reasonable for the conduct to have
the proscribed effect. This Allegation 9 succeeds.

Allegation 10: That Mrs Knox directly discriminated against the Claimant on the ground

of disability when Mrs Knox sent the Claimant a probation form on 9 June 2023

291.

292.

As noted in the Facts section above, the reasons Mrs Knox sent the Claimant the
probation form were:

a) To get the Claimant thinking about possible appraisal targets; and

b) To get the Claimant’s focus back on her job, given there was a concern
that she had been distracted by seeking to advise the Respondent on
neurodiversity following the induction day.

The form was not sent because of disability, and nor do we find that disability was
a significant influence on Mrs Knox’s decision to send the probation form to the
Claimant - and therefore Allegation 10 does not succeed.

Allegation 11: That Mrs Knox made adverse comments about the Claimant in

correspondence with Mrs Cole on 9 June 2023, and that this amounted to direct

disability discrimination

and

Allegation 12: That Mrs Cole made adverse comments about the Claimant in

correspondence with Mrs Knox on 9 June 2023, and that this amounted to direct

disability discrimination

293.

294.

Direct disability discrimination occurs when, “because of a protected
characteristic, [the respondent] treats [the claimant] less favourably than the
respondent treats or would treat others” (section 13(1) of the 2010 Act).

Allegations 11 and 12 relate to correspondence between Mrs Knox and Mrs Cole
that the Claimant was never part of, and did not see until she received the results
of her data subject access request. It is questionable whether that
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correspondence could amount to treatment of the Claimant in those
circumstances.

In any event, as the Shamoon case makes clear, if the reason for any treatment
is not because of the Claimant’s disability, these direct discrimination complaints
will not succeed.

For the reasons given in the Facts section above, the Tribunal finds that the
reasons for Mrs Knox and Mrs Cole corresponding about the Claimant in the
terms they did were:

a) Their perception of the Claimant’s lack of work on her job; and

b) Their perception of the Claimant’s change of attitude towards her work
since becoming an employee of the Respondent,

mean that the comments were not made “because of’ disability.

A hypothetical comparator who was not doing their day-to-day tasks (or was
thought not to be by Mrs Knox and Mrs Cole) because they were focused on
something not disability-related, such as organising the team Christmas party,
and whose attitude seemed to have changed from “can do” to otherwise, would
have received the same treatment.

Consequently neither Allegation 11 nor 12 succeeds.

Allegation 13: That the Claimant was victimised when Ms Kitt sent a Teams message

to Mrs Knox on 16 June 2023 in which Ms Kitt referred to the Claimant’s behaviour as

“not ok’

299.

300.

301.

Ms Kitt clearly did write that she considered that the Claimant’s behaviour was
“not ok”, but the message was never sent to the Claimant, and nor was the
Claimant ever taken through any kind of misconduct process. The Claimant has
simply said that it should not have happened, but she has not described any
detriment that she suffered as a result, and so the Tribunal cannot conclude that
the Claimant suffered one.

Moreover, the Tribunal has been offered no explanation for what the comment
meant, or why the comment is said by the Claimant to have been made because
the Claimant had done PA1. It is clear that Ms Kitt wrote those words following
PA1, and in the context of seeking to reassure Mrs Knox about PA1, but it is not
clear that the behaviour thought not to be okay was the bringing of PA1.

Allegation 13 does not succeed.

Allegation 14: That the Claimant was victimised when Ms Kitt sent the Claimant

multiple WhatsApp messages on 26 June 2023

302.

As described in the Facts section above, Ms Kitt did contact the Claimant by
WhatsApp on 26 June 2023, and did so after she and the Claimant had agreed
that their contact would all take place via email.
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While the Claimant made it plain in evidence to us, and in the email she sent Ms
Kitt on 26 June 2023, that the last WhatsApp message sent by Ms Kitt at 20:20
was unwanted, it is not clear that the previous two WhatsApp messages were
unwanted.

The WhatsApp messages did not relate to disability, they related to the Claimant’s
impending return to work after a period of sickness absence.

They did not have the purpose of violating the Claimant’s dignity, or creating an
intimidating, hostile, degrading, humiliating or offensive environment for the
Claimant — Ms Kitt's purpose was (as found above) to check that the Claimant
understood that Ms Kitt would be working from home the next day.

If the WhatsApp messages had that effect, the Tribunal finds it was not
reasonable for them to have done so. The Claimant could have replied to Ms
Kitt’s first message and said that she preferred to stick to their agreed mode of
communication, so it appears that WhatsApp messages of themselves did not
have the proscribed effect. Far from haranguing her, Ms Kitt was concerned to
ensure that the Claimant did not have a wasted journey into the office, which no
doubt would have caused the Claimant more frustration and stress at a sensitive
time. It is regrettable that a message was sent so late, but that message sent at
that time did not violate the Claimant’s dignity, or create an intimidating, hostile,
degrading, humiliating or offensive environment for the Claimant.

Allegation 14 does not succeed.

Allegation 15: That in July 2023 the Claimant was directly discriminated against on the

ground of disability when she was provided with misleading information about her

contract of employment by Ms Conetta

308.

309.

There are two instances where Ms Connetta is alleged to have provided the
Claimant with misleading information about her contract:

a) In Ms Conetta’s meting with Mrs Knox of 7 July 2023 — but the Claimant
was not in attendance at that meeting, and so no information was provided
to her in it. This part of Allegation 15 does not succeed; and

b) When Ms Conetta sent the Claimant a revised draft contract of
employment containing a term-time working provision which Ms Conetta
had not made the Claimant aware of. The Claimant’s evidence was that
she was only expecting the contract to change the start date of her
employment, and the Respondent did not contradict this. Sending the
Claimant, who has moderate-to-severe dyslexia, a draft 15-page contract
of employment which included a significant change to her existing written
terms and conditions without pointing out that change was misleading
information.

However, the Tribunal finds that Ms Conetta did not send the contract without
explanation of the term-time working change because of disability, but because
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Ms Conetta genuinely believed that the agreement the parties had previously
reached was for term-time working, and she was seeking to correct an error in
the earlier contract. Allegation 15 therefore does not succeed (Shamoon).

Allegation 16: That the Respondent failed to comply with its duty to make reasonable

adjustments in respect of its requirement that the Claimant work structured hours of

five hours a day, four days a week, as opposed to her flexible working arrangement

310.

311.

312.

As noted in the Ishola case, it is not necessary for an alleged PCP to have in fact
been applied to anyone else in order for it to amount to a PCP, but there must be
an indication that it will or would be done again in future if a hypothetical similar
case arises in order for it to be a PCP.

This Allegation 16, and fourth complaint that the Respondent failed to make
reasonable adjustments in respect of the Claimant, cannot succeed because the
PCP the Claimant contends the Respondent was going to apply to her could
never have applied to anyone else — it was particular to disapplying the Claimant’s
flexible working arrangement — it was not a PCP.

Allegation 16 therefore does not succeed.

Allegation 17: That the email sent to the Claimant by Ms Conetta on 12 July 2023 was

an act of victimisation

313.

314.

315.

316.

317.

The Respondent agrees that this email was sent, and the Tribunal has found that
it was clearly sent in response to PA1.

The key question as to whether this complaint succeeds or fails is therefore
whether the email subjected the Claimant to detriment. Detriment is assessed
from the Claimant’s point of view (Khan), but it needs to be reasonable for a
person in the Claimant’'s position to regard the treatment as detrimental
(Shamoon).

Whilst the Claimant had expressed an unwillingness to either return to work in
Mrs Knox’s team, or to try to find a mediated solution that would enable them to
work together, there were other options to the Respondent save for resignation,
and so the Respondent’s suggestion that resignation was the only option was
detrimental.

The Respondent made an assessment that there were no alternative roles within
the business that she could be moved to, but no explanation was provided as to
whether there were any alternative roles at all, regardless of whether the Claimant
was suitable for them. It is unclear how the Respondent made that assessment,
and therefore the Claimant could not have understood it, when potentially she
may have been in a position to correct an error made or to challenge a belief that
there was a role she was not capable of doing.

Significantly, the Respondent should have taken steps to try to understand the
Claimant’s needs more so as to meaningfully engage with her about how she
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could return to work, whether she needed additional software or other things, and
how her work could be managed to meet the Respondent’s needs without putting
inappropriate pressure or expectations on the Claimant. The issues between the
Claimant and Mrs Knox could not be resolved without understanding the
difficulties the Claimant faced with the existing way of working, because Mrs Knox
had so far not taken sufficient steps to ameliorate the disadvantage the Claimant
was put to by his dyslexia in using Adestra.

It was detrimental treatment to effectively invite the Claimant to resign rather than
do that work of understanding what was involved in providing her with an
appropriate system of work. Allegation 17 therefore succeeds.

Allegation 18: That Mr Benson'’s failure to respond to the Claimant’s grievance within

the stated time period was an act of victimisation

319.

320.

The Tribunal has already found that Mr Benson’s grievance outcome letter, being
one day later than he had told the Claimant she would receive it, and being sent
when Mr Benson was abroad on holiday, was not sent late because the Claimant
had done a protected act.

Allegation 18 does not succeed.

Allegation 19: That Mr Benson directly discriminated against the Claimant on the

ground of disability when he provided her with misleading information about her

contract of employment when, in the terms of his grievance outcome letter, Mr Benson

referred to the Claimant as working on a term-time contract

321.

322.

As set out in the Facts section above, the “reason why” (Shamoon) Mr Benson’s
letter contained a reference to the Claimant working pursuant to a term-time
contract was not disability, it was because the letter reflected the Respondent’s
Human Resources’ team’s understanding of the way the contract operated in
practice.

Allegation 19 therefore does not succeed.

Allegation 20: That the terms of Mr Allen’s email to the Claimant on 14 Auqust 2023

was an act of victimisation

323.

324.

The Respondent agrees the email was sent, and it was clearly sent because the
Claimant had done a protected act (it arose out of PA2). The key question as to
whether this complaint is made out is whether the email was detrimental.

The Claimant says this reply was detrimental for four reasons:

a) Firstly, she says that she had made a formal appeal, and she expected a
formal response, and “Hi Sophie” did not accord with that.

b) Secondly, she says that the reply did not appreciate the time pressure that
applied to resolving the matter, as the Claimant wanted to have things
resolved before her scheduled return to work on 1 September 2023;
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c) Thirdly, she says that Mr Allen’s response showed a lack of appreciation
for the stress she was under; and

d) Fourthly, she says Mr Allen knew that she did not have a GP diagnosis of
her neurodivergence, which she had already told him, and his letter made
her feel that her explanation had been completely ignored.

The Tribunal disagrees with the Claimant that, in the context of a family-owned
corporate that prides itself on its family-values approach to running its business,
the opening of Mr Allen’s email so as to address the Claimant by “Hi Sophie” was
inappropriate. There was nothing detrimental about that. The Claimant had
opened her appeal by “Dear Ben”, which is barely more formal. As per the case
law, an unjustified sense of grievance will not suffice to amount to a detriment.

On the second point, Mr Allen was prioritising his family holiday over scheduling
a meeting with the Claimant for the two week duration of that holiday, but that
was not unreasonable. Mr Allen gave evidence that the demands of his job makes
time off with family rare and precious. The Tribunal thinks his commitment to meet
“early September’ showed that he regarded meeting with the Claimant as very
important, upon his return to work, which was reasonable. If the Claimant suffered
detriment by this, it was by reason of Mr Allen’s family holiday, not because the
Claimant had done a protected act.

As for the Claimant’s third point, there is nothing in Mr Allen’s response that
shows a lack of appreciation for the stress the Claimant was under. He was polite
and courteous, and sought to set in train the practical step that he considered
needed to be completed before they could meet — obtaining a medical
assessment of the Claimant’s dyslexia. His reply was received within 20 minutes
of the Claimant’s appeal, and it explained why the meeting could not take place
until early September, rather than simply saying that it couldn’t. The email was
not detrimental on this asserted basis.

On the fourth of the Claimant’s criticisms, the Tribunal thinks it was necessary for
the Respondent to have an understanding of the Claimant’s dyslexia and how it
affected her in the context of her work. Seeking to have the benefit of expert
advice was absolutely appropriate. Mr Allen was not telling the Claimant that she
already had such an assessment that she should send to him (which would have
ignored the Claimant’s explanations that she had none), and nor was he saying
that the Claimant's GP practice should carry out the assessment (as her
submissions sugges). As Mr Allen’s email made plain, obtaining the assessment
should be done through the Claimant’s GP, “who will be able to advise the most
appropriate NHS health professional to assess your requirements’, i.e., refer the
Claimant to an Educational Psychologist or other appropriate expert in the field.
This did not subject the Claimant to detriment — this was the gateway through
which the Respondent could try to understand what the Claimant needed and
then consider whether it could, and was reasonable, to accommodate those
needs.
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329. The Tribunal finds that Mr Allen’s email did not subject the Claimant to any
detriment on three of the four grounds the Claimant contends. On the second
ground, that the two-week wait subjected the Claimant to detriment, if it did so it
was not because the Claimant had done a protected act. (In any event, it was
highly likely that the medical assessment sought by Mr Allen would have taken
longer than that two week period, and so it is unlikely that Mr Allen’s unavailability
in fact subjected the Claimant to any detriment.)

330. Allegation 20 does not succeed.

Allegation 21: That the Respondent’s actions in missing the deadline for responding to
the Claimant’s subject access request was an act of victimisation

331. The Tribunal has found that the reason for the Respondent’s delay in responding
to the Claimant’s subject access request was not because the Claimant had done
a protected act, and therefore Allegation 21 does not succeed.

Conclusions

332. The Claimant’s complaints that:

a) The Respondent failed to comply with the duty to make reasonable
adjustments in respect of its requirement that staff use Adestra (part of
Allegation 1);

b) In the team meeting on 9 June 2023 Mrs Knox harassed the Claimant
related to disability when Mrs Knox said to the Claimant words to the effect
that she should get back in her work box (Allegation 9); and

c) That the email sent to the Claimant by Ms Conetta on 12 July 2023 was
an act of victimisation (Allegation 17),

succeed.

333. The Claimant’s remaining complaints are not well-founded and are dismissed.

Employment Judge Ramsden
Date 24 September 2025
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Public access to employment tribunal decisions

Judgments and reasons for the judgments are published, in full, online at www.gov.uk/employment-
tribunal-decisions shortly after a copy has been sent to the claimant(s) and respondent(s) in a case.

Recording and Transcription

Please note that if a Tribunal hearing has been recorded you may request a transcript of the recording,
for which a charge may be payable. If a transcript is produced it will not include any oral judgment or
reasons given at the hearing. The transcript will not be checked, approved or verified by a judge. There
is more information in the joint Presidential Practice Direction on the Recording and Transcription of
Hearings, and accompanying Guidance, which can be found here:

https://www.judiciary.uk/guidance-and-resources/employment-rules-and-legislation-practice-directions/
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List of issues from the Orders of EJ Siddall on 11 July 2024, as amended on 12
September 2024

1.

Direct disability discrimination (Equality Act 2010 section 13)

1.1

1.2

1.3

1.4
1.5

The respondent accepts that the claimant is and was at all material times a
person with a disability under the Equality Act 2010, namely that she is
neurodivergent and has dyslexia.

Did the respondent do the following things:
1.2.1 [Intentionally left blank after amendment on 12 September 2024]

1.2.2 Reduce the claimant’s contact with other teams in the business for
the period 1 April 2023 (approximately) until 9 June 2023 (inclusive)

1.2.3 Provide her with misleading information about her contract via Angie
Cole, Julie Knox, Ruby Kitt, John Benson and Lizzie Conetta in the
period 25 May 2023 (approximately) to 9 June 2023

1.2.4 Tell the claimant not to put a request for a reasonable adjustment in
writing on 9 June 2023

1.2.5 Make adverse comments in an email from Julie Knox to Angie Cole
on 9 June 2023

1.2.6 Make adverse comments in an email from Angie Cole to Julie Knox
on 9 June 2023

1.2.7 Send the claimant a probation form on 9 June 2023

1.2.8 Ignore the claimant’s written request, made on 9 June 2023 to Katrina
Toumba, for a reasonable adjustment at the summer party on 23
June 2023

Was that less favourable treatment?

The Tribunal will decide whether the claimant was treated worse than
someone else was treated. There must be no material difference between
their circumstances and the claimant’s.

If there was nobody in the same circumstances as the claimant, the Tribunal
will decide whether they were treated worse than someone else would have
been treated.

The claimant says they were treated worse than Angie Cole.
If so, was it because of disability?

Did the respondent’s treatment amount to a detriment? The tribunal is likely
to consider whether some of these alleged actions came to claimant’s
attention.
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2. Reasonable Adjustments (Equality Act 2010 sections 20 & 21)

2.1

2.2

2.3

24

2.5

2.6
2.7

Did the respondent know or could it reasonably have been expected to know
that the claimant had the disability? From what date?

A “PCP” is a provision, criterion or practice. Did the respondent have the
following PCPs:

2.2.1 Staff had to use Excel and Adestra

2.2.2 Staff might be expected to attend back-to-back meetings without a
break

2.2.3 Staff were expected to attend the work summer party on 23 June
2023

2.2.4 The claimant was required to work structured hours of 5 hours a day,
4 days a week as opposed to her flexible working arrangement.

Did the PCPs put the claimant at a substantial disadvantage compared to
someone without the claimant’s disability?

Did the respondent know or could it reasonably have been expected to know
that the claimant was likely to be placed at the disadvantage?

What steps could have been taken to avoid the disadvantage? The claimant
suggests:

2.5.1 Providing additional training on Excel and Adestra

2.5.2 Use of a project management tool, Monday.com

2.5.3 Making sure that there were breaks between meetings

2.5.4 Providing a safe space at the work summer party

2.5.5 Permitting the claimant’s flexible working arrangement to continue.
Was it reasonable for the respondent to have taken those steps?

Did the respondent fail to take those steps?

3. Harassment related to disability (Equality Act 2010 section 26)

3.1

Did the respondent do the following things:

3.1.1 Julie Knox telling the claimant on 9 June 2023 ‘stop being all outside
the box’

3.1.2 Julie Knox telling the claimant on 9 June 2023 that a discussion of
reasonable adjustment was ‘not work related’

3.1.3 Ruby Kitt sending multiple Whatsapp messages to the claimant on
26 June 2023.
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If so, was that unwanted conduct?
Did it relate to disability?

Did the conduct have the purpose of violating the claimant’s dignity or
creating an intimidating, hostile, degrading, humiliating or offensive
environment for the claimant?

If not, did it have that effect? The Tribunal will take into account the
claimant’s perception, the other circumstances of the case and whether it is
reasonable for the conduct to have that effect.

Victimisation (Equality Act 2010 section 27)

4.1

4.2

4.3
4.4
4.5

Did the claimant do a protected act as follows:

4.1.1 Email the HR department raising concerns on 13 June 20237
4.1.2 Raise a formal grievance on 19 July 20237

Did the respondent do the following things:

4.2.1 Ruby Kitt's email on 16 June 2023

4.2.2 Ruby Kitt contacting the claimant by Whatsapp on 26 June 2023
4.2.3 Lizzie Conetta’s email of 12 July 2023

4.2.4 Fail to respond to the grievance within the stated time period
4.2.5 Ben Allen’s email of 14 August 2023

4.2.6 Miss a deadline for a SAR request on 4 March 2024

By doing so, did it subject the claimant to detriment?

If so, was it because the claimant did a protected act?

Was it because the respondent believed the claimant had done, or might
do, a protected act?

Remedy for discrimination or victimisation

5.1

5.2
5.3

5.4
5.5

Should the Tribunal make a recommendation that the respondent take steps
to reduce any adverse effect on the claimant? What should it recommend?

What financial losses has the discrimination caused the claimant?

Has the claimant taken reasonable steps to replace lost earnings, for
example by looking for another job?

If not, for what period of loss should the claimant be compensated?

What injury to feelings has the discrimination caused the claimant and how
much compensation should be awarded for that?
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5.6 Has the discrimination caused the claimant personal injury and how much
compensation should be awarded for that?

5.7 Is there a chance that the claimant’'s employment would have ended in any
event? Should their compensation be reduced as a result?

5.8 Did the ACAS Code of Practice on Disciplinary and Grievance Procedures
apply?
5.9 Did the respondent or the claimant unreasonably fail to comply with it?

5.10 If sois it just and equitable to increase or decrease any award payable to
the claimant?

5.11 By what proportion, up to 25%7?

5.12 Should interest be awarded? How much?

What was the name of the Claimant’s employer?
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