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Overview

Section 6 of the Standard Crime Contract Specification requires that Duty Solicitors
undertake specific compliance requirements. These requirements address the issue
of ‘ghost’ Duty Solicitors and ensure a meaningful connection between individuals
used by legal aid firms to obtain Duty Slots and the Office those Slots are allocated
against. The requirements followed complaints of certain organisations seeking to gain
an unfair competitive advantage by expanding their own share of Duty Slots by using
Duty Solicitors that were not delivering criminal defence work.

The purpose of this document is to provide clarification on the operation of Section 6
of the Specification, in particular the Engaged requirements for Duty Solicitors, as set
out in Paragraphs 6.21 — 6.23 of the Specification.

Duty Solicitor requirements

All Duty Solicitors must either hold CLAS (Criminal Litigation Accreditation Scheme) or
be a previous member of a Duty Scheme under a previous Contract (Clause 1.1 of the
Standard Terms).

Duty Solicitors may be either employees or self-employed persons or seconded from
another organisation etc, however, they must in all cases be Engaged by the Provider
that obtains Duty Slots in their name.

Engaged requirements

There are five parts to the Engaged requirements, which are set out at 6.21 to 6.23 of
the Specification:

Professional development requirements.

Police Station attendances.

Court attendances

Police Station Duty Solicitor attendances or Duty Slots in the Duty Solicitor's name.
The 50 hours’ requirement.

Professional development requirements

Paragraph 6.21(a) of the Specification sets out that a Duty Solicitor must continue to
meet any professional development requirements of their Relevant Professional Body
on issues relevant to the law, practice and procedure in the Police Station or
magistrates’ courts.

Police Station Advice and Assistance cases over a rolling 12-month period

Paragraph 6.21(b) of the Specification sets out that a Duty Solicitor must undertake a
minimum of 6 Police Station Advice and Assistance cases (of which no more than two
can be Police Station Telephone Advice where there is no subsequent Police Station
attendance) in each rolling 12-month period.

Police Station Advice and Assistance cases include both Duty cases and Own Client
cases, but not privately funded cases. Police Station Advice and Assistance cases
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may be for attendances at Police Stations both inside and outside of the Duty
Scheme(s) on which the Duty Solicitor is a member.

Representations over a rolling 12-month period

Paragraph 6.21(c) of the Specification sets out that a Duty Solicitor must undertake in
each rolling 12-month period:

(i) @ minimum of 20 magistrates’ court Representations and advocacy (which may
include Representation of a Client during a magistrates’ court Duty session with one
session counting as one Representation only); or

(i) a minimum of 10 magistrates’ court Representations and advocacy and five Crown
Court Representations and advocacy;

Representations and advocacy may be a mix of legal aid and private work. Where a
Duty Solicitor includes a magistrates’ court Duty Slot where they represented at least
one Client as a Representation, it only counts as 1 Representation irrespective of the
number of Clients represented during the Slot.

Police Station Duty Solicitor attendances or Duty Slots in a rolling 3 month period

Paragraph 6.21(d) of the Specification sets out that a Duty Solicitor must continue to
undertake Duty Solicitor work by, in each rolling 3-month period, undertaking at least
one Police Station Duty Solicitor attendance (excluding telephone advice) or one Duty
Slot allocated by us in that Duty Solicitor's name.

If a Duty Solicitor swaps a Duty Slot with another Duty Solicitor via the DSCC (Defence
Solicitor Call Centre) and undertakes a Police Station Duty Solicitor attendance
(excluding telephone advice) on that swapped Slot, that Police Station Duty Solicitor
attendance counts towards this rolling 3-month period requirement. Swaps can also
apply to court Duty work and where the court Duty Solicitor acts as back up, where at
least 1 Client was represented.

50 hours’ requirement

Paragraphs 6.22 & 6.23 of the Specification sets out that a Duty Solicitor must
undertake a minimum of 50 hours per calendar month for the Provider that obtains
Duty Slots in their name. The 50 hours per calendar month:

e must be Criminal Defence Work.

e is measured on a Rolling three-monthly basis.

e must be undertaken from the Office for which the Duty Slots have been
obtained.

Criminal Defence Work

Criminal Defence Work for the purposes of the 50 hours’ requirement is defence work
performed for clients in relation to a criminal investigation, criminal proceedings, or
prison law matter.

It includes the following types of funding:

e Contract Work, including the Litigators Graduated Fee Scheme (LGFS) and Prison
Law.

e The Advocates Graduated Fee Scheme (AGFS).

e Criminal Very High-Cost Cases (VHCCs).
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e The Armed Forces Legal Aid Scheme for criminal military cases in England and
Wales.

e Privately funded work on the same types of matter that would be funded under
criminal legal aid save for the client not meeting the relevant means eligibility
criteria or choosing to pay privately.

o Work paid out of Central Funds for cross-examining a witness under section 38 of
the Youth Justice and Criminal Evidence Act 1999.

It includes the following types of defence work:

preparation and attendance.

advocacy.

litigator attendance at court.

travel and waiting (irrespective of whether it is claimable under the appropriate
criminal legal aid fee).

o file reviews conducted by a Supervisor, as required by the Contract (Paragraph
2.18 of the Specification), where advice is given which progresses the Client’s
case.

It excludes (this is a not an exhaustive list):

general supervision.

general file reviews that do not progress the case.

appraisals.

billing.

costs appeals and time spent corresponding with the Legal Aid Agency (LAA) on
compliance issues.

e time spent on Police Station Rota standby.

¢ time spent on any internal Own Client standby rota set up by the Provider.

Rolling three monthly basis

The 50 hours’ requirement is measured on a rolling three monthly basis to provide
flexibility in accommodating different working patterns.

A Duty Solicitor may have a working pattern where on some calendar months they do
less than 50 hours’ Criminal Defence Work and some calendar months where they do
more than 50 hours’ Criminal Defence Work, provided it averages out at a minimum of
50 hours’ Criminal Defence Work per calendar month for each and every rolling 3-
month period.

Office for which the Duty Slots have been obtained

The 50 hours per calendar month must be undertaken from the Office for which the
Duty Slots have been obtained. We include in this:

e Any attendance at a Police Station linked to the Duty Scheme(s) from which the
Slots have been obtained.

¢ Any attendance at a magistrates’ court, Crown Court, or prison, provided the
case(s) originated from the Office and Scheme(s) from which the Slots have been
obtained (e.g. arepresentation order issued from the Scheme’s magistrates’ court).

¢ Any Criminal Defence Work undertaken at home, provided the case(s) originated
from the Office and Scheme(s) from which the Slots have been obtained.

¢ Any Criminal Defence Work undertaken at another Office, provided the case(s)
originated from the Office and Scheme(s) from which the Slots have been obtained.
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Maternity/Parental Leave and Sick Leave

Paragraph 6.24 of the Specification confirms that a Provider may retain Duty Slots
allocated to Duty Solicitors who are absent because of maternity or parental leave (up
to twelve months) or because of sick leave (up to a maximum of six months). Providers
must be aware of the requirements to notify the LAA in such circumstances, as set out
in Paragraph 6.28 (b) and (c) of the Specification (also see section 3 of this guidance
for more information). Paragraph 6.32 of the Specification confirms that where a Duty
Solicitor is absent because of maternity/parental leave or sick leave, the LAA will
remove all Duty Slots allocated in respect of that Duty Solicitor at the conclusion of that
specified period in accordance with Paragraphs 6.45 to 6.47 of the Specification.

Records of compliance with the Duty Solicitor/Engaged requirements

Providers are required to ensure that the COLP' (Compliance Officer for Legal
Practice) within their organisation declares upon submission of a CRM12 that their
Duty Solicitors meet the requirements of the Standard Crime Contract.

Providers must also maintain a Record of evidence of ongoing compliance to maintain
Duty Solicitor status (Paragraph 6.15 & 6.26 of the Specification). Accurate records of
compliance with the Engaged requirements will, in most cases, be essential in allowing
Providers to demonstrate compliance with the Contract and it is of upmost importance
that Providers are aware of their obligations in this respect.

The LAA will ask how the COLP satisfies themselves that compliance is maintained
and may request to view a sample of such Records. The LAA considers best practice
to be for the COLP to regularly review the Records to monitor that the Provider’'s Duty
Solicitors remain compliant throughout the Rota period and the Records should be
capable of being used by the Provider to immediately notify the LAA where a Duty
Solicitor ceases to meet the Engaged requirements.

There is no prescribed format for evidencing this work, other than it must meet the
requirement at Clause 8.3(n) of the Standard Terms that you maintain “true, accurate
and complete records.” Work performed for clients under either LGFS or AGFS must
be sufficiently documented for it count towards the 50 hours’ requirement, even though
the work may not need to be recorded for the LGFS or AGFS claim itself. For any
privately funded work that is used towards the 50 hours’ requirement, it is the
Provider’s responsibility to ensure that they can disclose sufficient evidence of the work
done to the LAA, including obtaining any necessary Client permissions. Where
Providers are unable to disclose such evidence, the work cannot count towards the 50
hours’ requirement.

LAA reviews of compliance with the Duty Solicitor/Engaged requirements

The LAA expects full compliance with the Engaged requirements. This because of the
commercial advantage a Provider, which has obtained Duty Slots in respect of Duty
Solicitors who have not met the Engaged requirements, may derive over other
Providers on the Duty Scheme(s).

" The CRM12 should be signed by the Head of Legal Practice (HOLP) where the organisation is
authorised by the BSB.



2.25 At the same time, the LAA recognises that there may be some circumstances that
result in a Duty Solicitor/s being unable to meet the Engaged requirements and where
the LAA should exercise its discretion not to take remedial action (including the
application of Sanctions) in respect of the failure to comply. This is in line with the
LAA’s responsibility to act reasonably and proportionately, considering all aspects of
the contract and the individual circumstances, applying measures only where
necessary and proportionate to the situation.

2.26 The LAA cannot provide an exhaustive list of all situations when remedial action
(including the application of Sanctions) might not be taken in respect of a failure to
comply with the Engaged requirements. A couple of illustrative situations are listed
below, but each case will be judged on its own merits and different decisions may be
reached in each of the situations depending on the individual circumstances of the
case:

o if there is insufficient Duty Solicitor work in a particular area for a particular period
that prevents Duty Solicitors in that Scheme from complying with the Duty Solicitor
requirements (this would exclude situations where a Provider has a significant
number of Duty Solicitors compared to other Providers on that Scheme and their
Duty Solicitors cannot meet the requirements).

o where a Duty Solicitor from time to time is unable to fully meet the Engaged
requirements because of a protected characteristic they have.

2.27 The LAA would also not take remedial action (including the application of Sanctions)
where a Duty Solicitor has not met the Engaged requirements because of reasonable
annual leave. Where the LAA applies its discretion not to take remedial action, the
Duty Solicitor is not expected to subsequently “make up” the shortfall on the Engaged
requirements.

2.28 The LAA’s general approach when considering compliance with the Engaged
requirements is not to make a Duty Solicitor's performance against the 50 hours’
requirement the only consideration, but to use it as a gateway to look at the factual
position in any individual case. The LAA may also take account of a wider period of
time than the rolling three monthly period if necessary.

2.29 In return, the LAA expects Providers to approach notification in an open and honest
way, reflective of the aim of working in good faith and partnership with the LAA in
delivering a public service. A proactive approach by Providers to notification in cases
where, for example, there may be genuine difficulties for an individual Duty Solicitor in
meeting the Engaged requirements, provides the LAA with a greater opportunity (and
the information needed) to consider how the contract should be applied.

3. Notification requirements for a change in a Duty Solicitor’s
circumstances

3.1 Paragraph 6.28 of the Specification sets out specific notification requirements for
Providers in respect of Duty Solicitors, which are discussed further below. In addition
to the specific notification requirements, Clause 21.9 of the Standard Terms requires
a Provider to notify the LAA within 21 days of any significant changes in a Provider’s
personnel deployed in Contract Work and of any other changes affecting a Provider
such as might reasonably be expected to significantly affect a Provider’s ability to
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perform Contract Work. Clause 21.14 of the Standard Terms also requires a Provider
to notify the LAA immediately (and provide details) if it becomes aware of any event
which would entitle the LAA to terminate the Contract and/or to apply a Sanction. The
requirement of Providers (and the LAA) to act in good faith (under Clause 2.3 of the
Standard Terms) may be relevant when a Provider is considering whether a notification
should be made to the LAA in respect of Duty Solicitors (or any other matter). Proactive
notification is essential to the concept of working in good faith and partnership with the
LAA.

Paragraph 6.28 (a) of the Specification requires a Provider to tell the LAA immediately
when a Duty Solicitor ceases or is to cease being Engaged by the Provider as a Duty
Solicitor. If a Duty Solicitor ceases to be Engaged during a Rota period, under
Paragraph 6.31 of the Specification the Provider retains the Duty Solicitor Slots until
the end of the current Rota period.

Where a failure to immediately notify the LAA under Paragraph 6.28 (a) to (f) results
in additional Duty Slots being allocated to a Provider, the LAA may consider applying
Paragraph 6.29. Where a Provider’s failure to immediately notify the LAA of a change
in circumstances is at Paragraph 6.28 (a) — (c), the LAA will consider applying
Paragraph 6.25 or Paragraph 6.29, or both, as appropriate to the specific
circumstances.

A Provider must notify the LAA immediately when a Duty Solicitor commences
maternity or parental leave, and when it is known that a Duty Solicitor will be absent
because of maternity or parental leave for a period of greater than 12 months from the
date of first absence (Paragraph 6.28 (b) of the Specification). Should the Provider fail
to notify the LAA once 12 months of leave have elapsed and the Duty Solicitor has not
returned to work, the LAA will consider applying either Paragraph 6.25 or Paragraph
6.29, or both, as appropriate to the specific circumstances.

Similarly, Paragraph 6.28 (c) requires a Provider to notify the LAA a Duty Solicitor is
absent because of sick leave for at least 2 months and for any period more than 6
months from the date of first absence. Should the Provider fail to notify the LAA once
6 months of leave have elapsed and the Duty Solicitor has not returned to work, the
LAA will consider applying either Paragraph 6.25 or Paragraph 6.29, or both, as
appropriate to the specific circumstances.

Where a failure to notify the LAA results in additional Duty Slots being allocated to the
Provider to the detriment of other Providers, the LAA will ordinarily apply Paragraph
6.29 and make an equivalent reduction in the Duty Slots allocated to the Provider on
a future Rota.

For the avoidance of doubt, a Provider cannot rely upon the submission of their CRM12
for the next Rota to notify the LAA that a Duty Solicitor will cease to be Engaged nor
wait until the next Contract Management visit. Neither constitute notification.
Notification should be by email to a Provider's Contract Manager.

Applying Sanctions and Suspending Duty Solicitors

Section 6 of the Specification provides the LAA with various measures which can be
taken against a Provider whose Duty Solicitor/s do not meet the Engaged
requirements. The measure taken will depend on the specific circumstances, including
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the length of any delay in notifying the LAA, for example, by waiting to the next Contract
Management visit. In all cases, the LAA will (and does) take a holistic view, and the
LAA will only apply a Sanction to the extent that it is proportionate to the circumstances,
having regard to any wider concern that the LAA may have as to a Provider's
compliance with the Contract (Clause 24.4 of the Standard Terms). As set out in the
above section on LAA reviews of compliance with the Duty Solicitor/Engaged
requirements (2.24 to 2.29), the LAA must, however, be mindful of the impact on other
Providers on a Scheme, where a Provider has obtained Duty Slots in respect of Duty
Solicitors who have not met the Engaged requirements, and the commercial
advantage which may have been derived as a result.

Where a Duty Solicitor does not meet the Engaged requirements (Paragraphs 6.21 to
6.23 of the Specification), the LAA may suspend or exclude that Duty Solicitor from
any Duty Solicitor Work (as per Paragraph 6.42 of the Specification) and remove the
Duty Slots issued in their name (under Paragraph 6.43 of the Specification, subject to
Paragraphs 6.30 and 6.31).

Paragraph 6.25 of the Specification also allows the LAA to consider non-payment of
work conducted under Duty Slots allocated for a Duty Solicitor who does not meet the
Engaged requirements, except where retention of Duty Slots is permitted in
accordance with Paragraph 6.31 of the Specification.

Under Paragraph 6.29 of the Specification, the LAA may consider removing Duty Slots
allocated to a Duty Solicitor from future Rotas.

When the LAA is considering suspending or excluding any Duty Solicitor for failing to
meet the Engaged requirements, the LAA will have regard to Paragraph 6.44 of the
Specification, which confirms that the LAA should not suspend or exclude a Duty
Solicitor where there is a reasonable justification for not meeting the Engaged
requirements. As discussed previously, the LAA will always consider the specific
circumstances in the round and will act reasonably and proportionately when
considering any remedial action.

As indicated at Paragraph 6.25 of the Specification, Clause 24 of the Standard Terms
allows the LAA to apply Sanction No. 6 (suspend or remove your Rota Allocation)
where a Provider persistently fails to comply with the Duty Solicitor requirements.

In general, the LAA will consider “persistent failure” to mean a failure to comply with
the Engaged requirements over a number of rolling three monthly periods.

Sanction No. 6 allows the LAA to suspend or remove Duty Slots from relevant Rotas.
These may be historic Rotas and the equivalent number of Slots may be removed from
future Rotas and/or the LAA may treat any claims for such Slots as overpayments
(Paragraph 6.25 of the Specification).

Where a Duty Solicitor ceases to be Engaged during a Rota period, Paragraph 6.31 of
the Specification allows the Provider to retain the Duty Slots allocated in that Duty
Solicitor’'s name until the end of the current Rota period. Paragraph 6.31 does not apply
where a Duty Solicitor ceased to be Engaged in a previous Rota period. If there has
been a breach by a Provider in failing to notify the LAA that a Duty Solicitor has ceased
to be Engaged, the LAA may remove from the Provider under Sanction No. 6 some or
all of the Duty Slots allocated to them in the relevant Rotas.
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General Operation of Duty Schemes

Registered Duty Solicitors

For a Provider to have at least one Duty Solicitor registered on each Duty Scheme of
which they are a member, each Duty Solicitor must meet the “Engaged” requirements
at Paragraphs 6.21 to 6.23 of the Specification.

Allocation of Duty Slots

Duty Slots are allocated to Providers based on the number of Duty Solicitors whom
they Engage (Paragraph 6.4 of the Specification).

Each Duty Solicitor can only be allocated Duty Slots for one Office and for one Provider
(Paragraph 6.7 of the Specification). A Provider will be allocated Slots for any Schemes
they are eligible for at that Office location.

It remains the obligation of the Provider to cover any Duty Slots allocated to them on
any Scheme rather than that of the individual Duty Solicitor (Paragraph 6.1 of the
Specification).

Swapping Duty Slots

Paragraph 6.3 of the Specification confirms that should a Provider be unable to meet
their obligations to cover a Duty Slot, then they must notify the LAA who will consider
any arrangements to cover these Slots or reallocate to other Providers as appropriate.

For the avoidance of doubt, the LAA is content for Providers to continue to swap
individual Duty Slots amongst themselves if they are unable to cover specific times
due to other commitments. Any swaps can only be with other Providers who are eligible
for that Scheme.

Paragraph 5.40 of the Specification confirms that Agents may not be used for Court
Duty work.

CRM12s from multiple Providers for the same Duty Solicitor

Paragraph 6.7 of the Specification confirms that a Duty Solicitor may only be a member
of Duty Schemes from a single Office for a single Provider. Where more than one
Provider submits a CRM12 or seeks to obtain Duty Slots for the same named Duty
Solicitor, the LAA will consider, on the balance of probabilities, for which Provider the
Duty Solicitor will be Engaged as at the commencement of the relevant Rota. Following
the allocation of the Duty Slots and the commencement of the relevant Rota, the LAA
may conduct verification activity to confirm that the Duty Solicitor in question was in
fact Engaged by the relevant Provider at the commencement date, and continued to
be so Engaged, and take any remedial action which is reasonable and proportionate
in the circumstances.

Where the LAA has not allocated any Duty Slots in respect of a named Duty Solicitor,
it will consider any appropriate remedial action in respect of the Provider who is able
to demonstrate that the Duty Solicitor was in fact Engaged by them at the start, and
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throughout, the relevant Rota period. Any remedial action taken by the LAA will be
dependent upon the individual circumstances in each case and may take the form of
allocating the Provider additional Duty Slots on a subsequent Rota.

Paragraph 6.31 of the Specification confirms that where a Duty Solicitor moves from
being Engaged with one Provider to another Provider during a Rota period, the
Provider who has already been allocated Duty Slots for that Duty Solicitor may retain
them for the remainder of that Rota period. Duty Solicitors may not take any Duty Slots
allocated in their name with them during a Rota Period when they move to a new
Provider. Paragraph 6.1 of the Specification confirms it is the obligation of the Provider,
not the individual Duty Solicitor, to cover any allocated Duty Slots.

Joining or amending Provider Duty Scheme membership after
the Contract Start Date

Existing 2025 Crime Contract Holders

Existing 2025 Crime Contract holders may apply to join or amend their Duty Scheme
membership after the Contract Start Date, subject to the conditions outlined in
the Application Guide (see section 6) and the 2025 Crime Contract (see clause 21.11
of the Standard Terms, paragraphs 2.49-2.54, and section 6 of the Specification).
This guidance provides a summary; the Application Guide and Crime Contract take
precedence.

Office moves

2025 Crime Contract holders must notify their Contract Manager of any proposed
Office move as soon as reasonably practicable. If the new location falls outside the
postcode area(s) listed in a provider's Schedule, they must give their Contract Manager
at least 3 months’ notice before the move.

Before notifying their Contract Manager of an Office move, 2025 Crime Contract
holders should check the Duty Solicitor Postcode Tool (Annex D of the Application
Guide) to see if the move affects Duty Scheme eligibility. If it does, they must also
complete the Additional Services/Offices Request form at Crime Contract 2025 Tender
- GOV.UK and email it to crime.contracts@)justice.gov.uk so their Contract Schedule
can be updated to show the new Duty Scheme eligibility.

As with the 2022 Crime Contract, a 2025 Crime Contract holder will be removed from
membership of any Duty Schemes they are no longer eligible for by virtue of their new
Office address immediately the Office move is completed.

Unlike the 2022 Crime Contract, 2025 Crime Contract holders may submit a CRM12
to join new Duty Schemes linked to their new Office address. This can only be done
after crime.contracts@justice.gov.uk confirms the Contract Schedule has been
updated. If submitted by the CRM12 deadline and the new Office verification checks
are complete, the holder will join at the next available Rota.

New Offices

To add an Office after the Contract starts, 2025 Crime Contract holders must complete
the Additional Services/Offices Request form at Crime Contract 2025 Tender -
GOV.UK and email it to crime.contracts@justice.gov.uk. Once notified that their
Contract Schedule has been updated with the new Office and the Duty Scheme(s)
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linked to its address, they may submit a CRM12 to join the Duty Scheme(s). If
submitted by the CRM12 deadline and the new Office verification checks are complete,
the provider will join the new Duty Scheme(s) at the next available Rota.

Other requests

Any other changes a provider wants to make to Duty Scheme membership after the
2025 Crime Contract has started (as set out in the Application Guide or the 2025 Crime
Contract), must be directed to crime.contracts@)justice.gov.uk using the Additional
Services/Offices Request form at Crime Contract 2025 Tender - GOV.UK and to the
provider's Contract Manager. This includes changing from Own Client to Duty
Schedules, or re-joining a Duty Scheme a provider has previously left.

Under the 2022 Crime Contract, providers who left a Duty Scheme could not re-join it.
Under the 2025 Crime Contract, providers may re-join a Duty Scheme after leaving.

Once authorised by crime.contracts@justice.gov.uk, 2025 Crime Contract holders
should submit a CRM12 to join the Duty Scheme(s). Membership will start from the
next available Rota period, provided the CRM12 is submitted by the Rota deadline.

Providers that do not hold a 2025 Contract

Organisations without a 2025 Crime Contract must first apply for one to join a Duty
Scheme. After their tender is verified, they will be invited to nominate Duty Solicitors
via a CRM12 application. Their Duty Solicitors will join eligible Schemes at the next
Rota period, if the CRM12 is submitted by the deadline.

For application details, see: Crime Contract 2025 Tender - GOV.UK.
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