Case Numbers: 2204235/2021 and 2204238/2021

EMPLOYMENT TRIBUNALS

Claimants: (1) Mr M Heinl
(2) Ms H Laikko

Respondents: (1) Moving Brands Limited
{2 Year15 Limited
(3) Mr B Wolstenholme
(4) Mr G Wolstenholme
(5) Mr J Toppin
(6) Ms C-A Kyosti

Heard at: London Central
On: 8,9,12,13, 14, 15 and 16 May 2025 and
29 May 2025 (in chambers)

Before: Employment Judge Joffe
Mr A Adolphus
Ms S Campbell
Appearances

For the claimants: Mr J Susskind, counsel
For the third and fourth respondents: Mr P Strelitz, counsel
For the first respondent: No appearance or representation

RESERVED REMEDYJUDGMENT

1. The first respondent shall pay the following sums to the first claimant:
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a. Basic award for unfair dismissal: £9520.

The first, third and fourth respondents shall pay the following sums to the first
claimant:

a. Compensation for injury to feelings: £27,000;

b. Aggravated damages: £15,000.

The first respondent shall pay the following sums to the second claimant:
a. Basic award for unfair dismissal: £9792;
b. Compensatory award for unfair dismissal: £89,493.

The Tribunal made the following findings relevant to the calculation of
compensation:

a. The claimants are each entitled to the sum of £500 for loss of statutory
rights;

b. There is a 30% chance that the claimants’ employment would have
terminated by the end of 2021. Had it done so, there is a 50% chance
that this would have been by way of mutual agreement and a 50%
chance it would have been by way of dismissal,

c. There is a 70% chance that the claimants’ employment would have
continued until at least the end of 2022 and ended in the context of a
sale of Moving Brands Limited or a buyout of the claimants’ shares;

d. Inthe event of a mutual termination / buyout, the claimants’
shareholdings would have been purchased at a discount of 27.5% of
full value for the first claimant’s shares and 30% for the second
claimant’s shares;

e. In the event of a mutual termination at the end of 2021, there would
have been the following further terms of the agreement:

i. The claimants would have been paid in lieu for their notice
periods;
ii. They would have received sums for outstanding bonuses;
iii. They would have received sums for unpaid / untaken TOIL;

f. There is a 20% chance that Moving Brands Limited would have been
sold around the end of 2022 and an 80% chance that there would have
been a buyout of the claimants’ shares;

g. Had there been a sale of Moving Brands Limited, the claimants’
employment would have continued until the end of 2024,

h. Had there been a buyout of the claimants’ shares at the end of 2022,
they would have remained in employment by Moving Brands Limited
until the end of June 2023;
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i. The first claimant is entitled to compensation for his shares calculated
as the difference between what he would have received for the shares
in the scenarios above and the current value of the shares;

j-  The first claimant is entitled to compensation for his historical shares;

k. The first claimant would have received salary rises as follows for every
year he remained in employment:

i. 2021:£203,040;
ii. 2022:£216,034;
ii. 2023: £229,860;
iv. 2024: £244,571.

I.  The second claimant would have received salary rises as follows for
every year she remained in employment:

i. 2021:£172,584;

ii. 2022: £183,629;

iii. 2023: £195,381;
iv. 2024: £207,885.

m. The claimants would not additionally have received directors’ fees;

n. The claimants would have been paid yearly bonuses of 20% of their
salaries in each year of employment apart from 2020 and would have
been paid their deferred 2018 bonuses;

o. Apart from in scenarios where there was an agreed termination
between the claimants and Moving Brands Limited, the claimants
would not have received sums for accrued but untaken TOIL;

p. The claimants are entitled to employer pension contributions at a rate
of 4% per annum;

g. The claimants are entitled to the costs of private healthcare. The rate
for the first claimant is £4000 per annum,;

The claimants are not entitled to compensation for life assurance;

s. The first claimant is not entitled to compensation for his mobile phone;

t. The first claimant is not entitled to compensation for loss of investment
returns;

u. The claimants are entitled to £10,613.93 for the costs of setting up their
business, Inventress.

REASONS

Claims and issues

1. This was a hearing to determine what compensation should be awarded to the
claimants. They were in substantially different positions since Mr Heinl had
pursued and succeeded in whistleblowing and victimisation claims and Ms
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Laikko had only brought an unfair dismissal claim. Her losses fairly quickly ran
up to the relevant statutory cap so

2. The major issues we had to determine were as follows:

a) How long the claimants would have remained in employment of Moving
Brands Limited had they not been unfairly dismissed;

b) What the circumstances of their leaving would have been; hence what
would happen to Mr Heinl’s shares in Year 15 Limited;

c) Related issues about what would have happened in the counterfactual
world:

a. Would there have been a sale of the business?
b. Would the claimants have sold their shares back to the business? If
so, would there have been a minority discount? How much?

d) Can Mr Heinl claim for losses relating to shares he still owns?

e) Can Mr Heinl only claim for shares already vested or can he also claim for
shares which were to be granted, the ‘historical shares’? Mr Heinl no longer
maintained earlier claims for what were called ‘further shares’ and ‘Jim Bull
shares’;

f) Would there have been salary rises, and, if so, how much?

g) Would there have been bonuses? In what sum?

h) What pension loss have the claimants sustained?

i) Would the claimants have been paid directors’ fees?

j) Are the claimants entitled to compensation for accrued but untaken TOIL?

k) Can the claimants claim the costs of setting up a new business?

[) Are the claimants entitled to sums for loss of other benefits?

m) Is Mr Heinl entitled to loss of investment income?

n) What award of injury to feelings is Mr Heinl entitled to?

o) Should there be an award of aggravated damages to Mr Heinl; if so, in what
amount?

p) Should there be an Acas uplift? In what amount?

g) What interest is payable on the compensation?

r) By what amount should the claimants’ compensation be grossed up to take
account of tax?

Findings
The hearing

3. We had the following documents:
a. Aremedy bundle running to 4572 pages;
b. A supplementary remedy bundle from third and fourth respondents
running to 162 pages;
c. Inter partes correspondence bundles;
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d. Opening submissions from the claimants and an authorities bundle;

e. A skeleton argument from the third and fourth respondents and an
authorities bundle;

f.  Written closing submissions from both representatives and
supplementary authorities.

We were also asked to look at some documents from the original trial
bundles.

We had witness statements from and heard oral evidence from both
claimants and both of the third and fourth respondents.

We spent the first two days of the hearing reading and also considering
submissions about compliance with an unless order made by Employment
Judge Emery which related to the report of the joint expert forensic
accountant. We concluded that there had been material non compliance with
that order but set it aside. The remainder of the hearing was spent hearing
evidence and submissions.

The relevant facts

7.

It is convenient to set out our findings thematically .

The relationship between Mr Heinl and Mr Ben Wolstenholme / other respondents

8.

10.

This was a subject on which the Tribunal had already had to make extensive
findings. | set out here passages and a summary of findings from the Liability
Judgment which were particularly relevant when the Tribunal was examining
the question of what would have happened had there not been unfair
dismissals of the claimants.

We recorded at paragraphs 67 — 79 of the Liability Judgment tensions
created by the negotiations for the claimants to enter the shareholding of the
business, which tensions were nonetheless underpinned by a relationship of
‘like and respect’.

On further tensions between the parties in 2020:
Paragraph 151:
On 4 April 2020, Mr Heinl made some notes for his own use:

Spoke with Peter Heinl [Mr Heinl’s father, a psychiatrist]
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He believes Ben is classic narcissist. Psychiatric condition. Likely to be
jealous. Likely to want to destroy if he cannot control.

Advised to engage high powered lawyer who is expert in the field.
Advised to keep healthy - good diet, good sleep.

Paragraph 153: The strains in the relationship at the time are reflected in
emails between Mr Heinl and Ben Wolstenholme on 5 April 2020. We saw a
long email from Ben Wolstenholme following on from a phone call between
the two. It appeared from this that a significant issue had been a discussion
about the extent of the chair’s role and also the pay Ben Wolstenholme
received as chair. He referred to a difficult call they had had two weeks
previously:

We are in this together, and my goal is to get back to that understanding - and
to look at this together. | can imagine you may feel that's easy for me to write
and not a really accurate statement as | am not on-the-ground with you in the
way you are. That is fair, but we all have a lot committed to MB and YR and |
do believe we're all in this together. (and on a wider note the world is all in this
together of course).

To keep with the big stuff, | came away gutted about many things from our call
- but in the end | wondered what it is that would make things better? - it seems
clear to me there is an 'imbalance'in my role in the business, whether that be
my role as chair, my wage as chair, the size of my shareholding, my share of
dividend... perhaps it cuts across all. Each is it's own topic - but at the high
level i want to ask what will re-dress this imbalance? ... | don't mind opening
this up fully in conversation when we get a chance, I'd like to. From a creative
and entrepreneurial stand point - we're great - but there are times where | feel
my involvement is deeply frustrating to you. I'd be really pleased to know
where that line is - it might be ownership, roles, remit, something... if we call it
out then we can see if we can get there or a long way towards it.

1564. The email goes on to address a number of topics, including the chair role
and pay and a large number of financial topics. Inter alia Ben Wolstenholme
was concerned about the cash burn and that shareholders were being asked
to contribute. He referred to the possibility of winding the business down.

1565. Mr Wolstenholme said in cross examination that he still believed Mr Heinl
had the capacity to lead the company through the pandemic but he wanted to
get ‘round a table’ with him.

156. In his reply of 7 April 2020, Mr Heinl was positive about the two working
together. He agreed that they should engage Mr Eldridge. He suggested they
continue with Mr Toppin’s finance project and then review filling an FD/CFO
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role with his help and that of Mr Eldridge. He asked if they should commission
another study on the issue of what the chair’s pay should be.

162. Pausing to summarise the Tribunal’s conclusions about the state of
affairs between the claimants and Ben Wolstenholme at this stage, we
considered that there were tensions but they were relatively new and
appeared to be rectifiable. It was understandable that the claimants were
concerned about the issue of the chair’s pay and that Ben Wolstenholme was
concerned about his own financial situation. These issues were very much
intensified by the pandemic.

There was evidence and we found that the issue of chair pay was of great
importance and concern to Ben Wolstenholme, as recorded in the 6 May 2020
email we quoted at paragraph 182 of the Liability Judgment.

Our findings about summer 2020 included:

197. On 10 June 2020, Ben Wolstenholme sent an email to the other
shareholders in the context of emails about expanding the shareholding to
other in the management team:

My note is to write down my perspective on the conversation today.

Most important - | want to convey - as email can be clear, but also rather tone
deaf - that | am extremely grateful to the four of you for the results you've
achieved and feel very fortunate that we're working together. | believe | have
some appreciation for what an immense amount of work and commitment it is
to achieve what you are achieving for the company and i really sincerely
appreciate it and frequently marvel at it. This overall sentiment can be in
danger of getting lost. As leaders of the company | firmly believe you should
be earning further into the shareholding. Same is true for Matt and Christian
and others key people, that's very important to me

So first and foremost, thank you, and I'm very glad we're doing this work.

There followed sessions between Ben Wolstenholme, Mr Heinl and Eva
Eldridge:

204. On the subject of whether these sessions were in fact ‘mediation’
between him and Ben Wolstenholme, Mr Heinl was challenged in cross
examination about what he said in his submission later to the disciplinary
process:

By July, the interactions between myself and Ben had become increasingly
challenging. At Ben's behest we partook in mediation, led by Eva Eldridge.
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During these sessions, in which we were encouraged to be frank to one
another, Ben and | vocalised a lot of previously unspoken thoughts about
each other and how we felt each of us was viewed by the other. Ben
described me as hostile, “competitive with me”, defensive, rude and
condescending (all of which | refute) but at the same time ranked me "5 out of
5" in my capability as CEO, my benevolence to the company, and my integrity.

As we said at paragraph 230:

On 8 July 2020 Ben Wolstenholme sent an email to Ms Eldridge in
preparation for their session:

| planned to answer these [questions] as if at the end of last year - end of
2019 - at that point | felt an unshakeable foundation was in place that we
could always build on top of - a foundation of mutual respect and values. This
year i really feel I've really lost my bearings and calibration as a lot of those
aspects have been shaken.

| have spent a big chunk of this year trying to understand what is happening in
the dynamic between Mat and |. We don't have to agree on everything of
course - I’'m sure we can both live with that... but this feels different -
aggressive, defensive, disrespectful, frankly rude and unnecessary.

My anchor thinking has always been that Mat (and Hanna btw) are extremely
capable and talented individuals, with excellent values. They're big picture
people and will grow - both themselves - everyone around them - and the
company.

I'm not feeling that growth, outlook and perspective from Mat. | feel fear,
diminishment, condescension, antagonism... it seems we're in competition.

Can that lead the system effectively going forward? Is this just a window of
extreme fear in the world - an eeriness that obscures the normal judgement?
hope so.

| hope Mat will continue to lead the company, it's vision and it's distinct place
in the world. | also hope to work with Mat long term and conquer many fronts -
either within MB or multiple companies and journeys. It is most often a
powerful combo, when it's good it's remarkable.

Personally | feel unseen, undermined and woefully undervalued - not fun. |
wonder if others feel the same.

And | can't honestly abide by the disrespectful behaviour in the group, it
rocked me, mainly because | never expected it from Mat, it's below him. |
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know it was noticed as Guy called me that evening to say what a strange
feeling he got and how spurned he'd felt as well. (I can't remember in 23 years
Guy ever calling me like that).

In our conclusions, we said:

689. For reasons we have outlined above we did not accept the respondents’
account that there were any serious issues before 2019. We did not accept
Ben Wolstenholme’s evidence that the deterioration started in 2018 in ways
which were poorly particularised in his witness statement and not supported
by documentary evidence. That account was inconsistent with the
documentary evidence of what occurred during the earlier period, including
the welcoming of the claimants into the shareholding on 26 October 2019,
which was itself inconsistent with serious fractures in the relationships. We
considered that there was much in Mr Eldridge’s description of 30 December
2020:

Given the prior seven years relaxed approach to running MB, and the
apparent acceptance by the board of the performance, what changed in 2019
(the company’s best ever year)? What has caused the recent and rapid
collapse in the Chair/CEOQO relationship?

690. At that point, even Ben Wolstenholme was not saying that issues arose
earlier than early 2019 and he was ascribing them to the ‘Chair benchmarking
point’.

691. It appeared to the Tribunal that issues between the claimants and Ben
Wolstenholme developed as he sought to become more involved in the
business again and to justify his salary as chair. These tensions were
apparent certainly by April 2020, when the pandemic and the financial threat
that presented both to the business and to individuals such as Ben
Wolstenholme would have been apparent. This is evident from Ben
Wolstenholme’s email to Mr Heinl of 5 April 2020 when he wrote:

To keep with the big stuff, | came away gutted about many things from our call
- but in the end | wondered what it is that would make things better? - it seems
clear to me there is an 'imbalance’ in my role in the business, whether that be
my role as chair, my wage as chair, the size of my shareholding, my share of
dividend... perhaps it cuts across all. Each is it's own topic - but at the high
level | want to ask what will redress this imbalance?

692. The note that Mr Heinl made about consulting his father about Ben
Wolstenholme on 4 April 2020 shows that this was a moment of considerable
strain on the relationship at a period which predates the disclosures.

693. These issues seemed to us to be intensifying into the summer period,
hence the involvement of Ms Eldridge in facilitated conversations. The issues
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certainly revolved around what role Ben Wolstenholme should perform in the
business and how much he should be paid for it. Ben Wolstenholme seems to
have begun to see resistance to him having the level of input he had begun to
desire as disrespect by Mr Heinl.

694. At the same time, however, the claimants were working to navigate the
business through the pandemic and Ben Wolstenholme was (at the time) full
of praise for their efforts, On 10 June 2020 he was writing to the claimants in
positive terms and indicating that he wanted them to earn further into the
shareholding.

On the claimants’ alleged failure to deliver the 5 year business plan, we found:

706. We accepted the evidence of Mr Heinl that Ben Wolstenholme
significantly changed the originally discussed plan (to work through a number
of possibilities) to a plan with a limited number of firmer proposals. We accept
that the documentary evidence shows that Ben Wolstenholme was not happy
with the proposals, although we are in no position to comment on them as
business proposals.

707. We note that by November 2020, Ben Wolstenholme was more generally
aggrieved with the claimants and would not have been approaching their work
in a positive frame of mind

we accept, for example, that Ben Wolstenholme was not happy ultimately with
the business plan - but too many other parts did not survive for the first
respondent to establish its case as to the substantial reason for the
dismissals. We accepted that Ben Wolstenholme’s desire to have a greater
role in the business and his perception of resistance to that desire, formed
some part of the reason for dismissals but there were clearly other factors,
including, as we find below, the protected disclosures / protected act.

We considered Ben Wolstenholme’s account to Ms Eldridge on 8 July 2020 of
how he saw Mr Heinl’'s involvement in the business going forward:

Up to end of 2019 this was easier. Now i'm really not sure at all.

To end of 2019 | felt that Mat and | were a very strong Creative and
intellectual combo - our weeklys were something to look forward to, when we
were on anything strategic, positioning, competitor landscape, client needs -
even future products and services.. all super strong productive and rewarding
conversations - i believe on both sides.

We also have over recent years sketched out the desire to work as a group of
people above and beyond the confines of MB, we started a group holding
company Year 15, we started a company for investment within that called X. -

10



18.
19.

20.

21.

Case Numbers: 2204235/2021 and 2204238/2021

with equal shareholding, i've asked Mat in frequently about Madefire as he
has an immense capacity for solving complexity...

Overall | felt our journey as a group of 5 would move beyond MB over time...

Now i feel we're wrestling within it, limiting the parameters of our conversation.
In this meta 'truth’ or intent of working as a 5 - i felt almost anything was
possible, now i am fearing for the appetite and perception of people's worth.
Personally | feel unseen, undermined and woefully undervalued - not fun. |
wonder if others feel the same.

And i can't honestly abide by the disrespectful behaviour in the group, it
rocked me, mainly because i never expected it from Mat, it's below him. |
know it was noticed as Guy called me that evening to say what a strange
feeling he got and how spurned he'd felt as well. (I can't remember in 23 years
Guy ever calling me like that)

| have considered what it would take to get back to the previous mode. I've
even wondered - and i've told Mat this also - whether 'if i gave Mat all my
Shares and took no wage, and left the company... whether he'd be happy?'...
and my energy told me no, not sure that'd even do it... that was a baffling
conclusion (and may be wrong!) ...most of the time recently i feel he just
wants me out - and out of the way.

| would imagine this is because he himself feels unseen, under valued, under
supported. When | open that line of conversation up to encourage a real
conversation | am told to stop and to not project onto him. It is a closed
conversation and currently i feel isolated and unable to help.

In this regard i go back to my first point, | don't believe i know what Mat wants,
and | now wonder if Mat himself knows what he wants.

We heard further evidence about the relationship at the remedy hearing.

Mr Heinl accepted in cross examination that he thought Ben Wolstenholme’s
salary as chair should come down and Mr Wolstenholme thought it should go
up. Mr Heinl said that he thought it was unnecessary for Ben Wolstenholme

to have had an elevated salary not commensurate with his role for a decade.
He was disappointed Mr Wolstenholme had not adjusted it himself.

Mr Heinl disagreed that he had not wanted Ben Wolstenholme to become
more involved in the business. He felt Ben Wolstenholme was not doing the
chair role to an adequate level but said that this was Mr Wolstenholme’s own
assessment and that they agreed that Ben Wolstenholme did not understand
the basics of the chair role.

Mr Heinl in evidence still described Eva Eldridge’s role as ‘facilitation’ rather
than mediation. He said that the interactions between himself and Ben
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Wolstenholme were increasingly challenging during that period but denied
there was a breakdown. He said that the work with Ms Eldridge was a
process which allowed them to say direct and blunt things to each other.

Ben Wolstenholme’s evidence at the remedy hearing was that until the end of
2019 he had genuine affection, admiration and respect for Mr Heinl’s abilities
and was happy to have entered the original Shareholders’ Agreement but that
as at June 2020, when he agreed the increased shareholding for the
claimants, he was in two minds. He accepted in cross examination that the
pandemic was a huge factor in adding stress, commercial pressure on the
business and pressure on both himself personally and the claimants.

It was put to Ben Wolstenholme that he and Mr Heinl could have sorted things
out by ‘getting in a room’ together but he said he did not feel that would have
sorted out the respect issue. He felt that his role in the business was not
valued and understood.

He did not think the relationship had around 18 months to run, as was put to
him in cross examination: “You trust someone until you don’t and trust was
running out ... it felt territorial.” He said because of the crisis with cash, he
would not have let Mr Heinl remain without input from him. He felt extreme
urgency.

Evidence about the financial position of Moving Brands Limited and the value of the
claimants’ shareholding in Year 15 Limited

25.

26.

We had a report dated 28 April 2025 from the single joint expert forensic
accountant, Ms Fiona Hotson Moore.

We note the following from the report of Ms Hotson Moore:
From my analysis of this information | make the following key observations:

i) Turnover reduced significantly from £10.75 million in FY19 to £5.88 million
in FY20. This is taken to be a direct impact of the Covid-19 pandemic which
began in March 2020 and therefore would have impacted approximately 6
months of FY20.

On this basis, | have concluded that FY20 is exceptional due to Covid-19 and
have excluded it from the remainder of my analysis.

In FY21 turnover increased to £7.56 million which was a marked improvement
from FY20 but still some way below FY19. This is assumed to be a post-Covid
recovery period with an improvement in turnover tempered by the impacts of
the pandemic which were still ongoing for the duration of 2021.

A further improvement was recognised in FY22 with turnover of £12.27 million
for the 15-month period, equivalent to £9.82 million when annualised on a pro
-rata basis.

12
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In FY23 and FY24 performance deteriorated with a reduction in turnover to
£6.96 million in FY23 and further to £4.28 million in FY24.

We note also that there was an improving cash position in the period leading
up to and postdating the claimants’ termination and to the end of 2021 and
that in subsequent periods profits were hard hit by exceptional costs including
the legal costs of this litigation.

The value of the claimants’ shares at the various points was summarised by
Ms Hotson Moore as follows:

At 8/9 June 2021:
8/9 June 2021 Valuations
Mr Heinl Ms Laikko
Shareholding o VEIUEE VEIUEE % Value - Value -
o undiscounted discounted ' undiscounted discounted

Claimants' 1 10.72% 839,407 377,733 7.80% 610,478 244,191
Claimants' 2 12.48% 976,485 439,418 9.01% 705,187 282,075
Watts Gregory 1 10.72% 839,407 377,733 7.80% 610,478 244,191
Watts Gregory 2 12.98% 1,015,867 457,140 8.93% 698,844 279,538

At 31 December 2022:

31 December 2022 Valuations

Mr Heinl Ms Laikko
Shareholding Value - Value - Value - Value -
undiscounted discounted + undiscounted discounted
Claimants' 1 10.72% 1,164,223 523,900 7.80% 846,708 338,683
Claimants' 2 12.48% 1,354,343 609,455 9.01% 978,066 391,226
Watts Gregory 1 10.72% 1,164,223 523,900 7.80% 846,708 338,683
Watts Gregory 2 12.98% 1,408,965 634,034 8.93% 969,268 387,707

At 28 February 2025:

28 February 2025 Valuations

Mr Heinl Ms Laikko
Shareholding o Value - Value - o Value - Value -
S0 i)
undiscounted discounted undiscounted discounted
Claimants' 1 10.72% 15,550 6,998 7.80% 11,309 4,524
Claimants' 2 12.48% 18,090 8,140 9.01% 13,064 5,225
Watts Gregory 1 10.72% 15,550 6,998 7.80% 11,309 4,524
Watts Gregory 2 12.98% 18,819 8,469 8.93% 12,946 5,178

13
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Evidence about ‘historical shares’

29.

We heard evidence about the ‘historical shares’, which was a second grant of
shares, the genesis and history of which was summarised uncontroversially
in the claimants’ letter setting out the share claim:

16. In the meantime, the Claimants were promised a second grant of shares
in recognition of their service since 2017. The promise was that they would be
retrospectively granted shares (not options) which would vest over three years
(from 1 January 2017) and be deemed fully vested by 31 December 2019.

17. Negotiations regarding the amount and terms of these "Historical Shares"
were concluded in July 2020 (i.e. after the shares were deemed to have fully
vested). The discussions were concluded in parallel with discussions about
bringing additional key people into the shareholding of Y15, which would
involve Y15 issuing new shares at an approved valuation. .

18. On 1 July 2020, Ben Wolstenholme finally agreed the terms of the
"Historical Shares" under which Mr Heinl would (following a sub-division of
shares) receive an additional 1,795 ordinary shares and Ms Laikko 1,257 (‘the
Historical Shares Agreement’). In an email to our clients and the other
shareholders, Ben Wolstenholme stated [17]:

"Having given this all a lot of thought i'd like to move forward and | accept your
suggested proposal for how we resolve the HISTORICAL share grant as
outlined to year end 2019 - also as per my suggestion, | discount myself from
that historical share consideration (as per proposal). | really hope this fairly
acknowledges all the work and helps to show my appreciation.”

19. On 30 July 2020, Ben Wolstenholme reiterated the Historical Shares
Agreement and sought advice from the board's new Non-Executive Director
(Murray Eldridge) as to the process (our emphasis):

"3 b) Historical Shareholding Grant

This Historical grant has been agreed and needs to be put into motion.
Murray, to check process here: is this a case of documenting the agreement
as Shareholders, then actioning with [Y15's UK accountants and tax advisers,
Watts Gregory] and recording with Companies house?" [19-20]

20. In order for the Claimants to formally receive the Historical Shares (and for
them (and other employees) to receive further awards, including the Further
Shares discussed below), the board passed a resolution to sub-divide Y15's
shares. The resolution was passed on 27 August 2020 [21-23] and filed with
Companies House on 15 October 2020. This sub-divided the 718 ordinary
shares that had been issued by that point into 71,800 shares with a nominal
value of £0.01 per share. This recapitalisation increased the Claimants'’
ordinary shareholdings in Y15 from 77 and 56 to 7,700 and 5,600. This sub-
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division would then enable Mr Heinl and Ms Laikko to receive the 1,795 and
1,257 Historical Shares (and the 1,730 and 865 Further Shares — to which we
refer below), respectively.

We had provided to us the written resolution to subdivide the shares signed
by shareholders, preparatory to the shares being granted. We saw
correspondence from August and September 2020 with the accountants about
valuing the shares. We saw a share valuation report dated 3 November 2020.

Ben Wolstenholme gave evidence on this issue. He said that in May 2020,
there was a plan to issue ‘historical shares’ to Mr Bull, Guy Wolstenholme and
the claimants. The claimants wanted share grants not options. Ben
Wolstenholme said that this had US and UK legal and tax implications for the
company and the individuals. In August 2020, he sought advice from a
solicitor, Mr Postlethwaite, on changes to the Shareholders’ Agreement and
Articles.

Ben Wolstenholme said that as well as the ‘tax and legal challenges’ posed by
making share grants, the ‘perilous financial and cash position’ of the company
and the lack of trust in the claimants by the other shareholders meant the
share grant was never implemented.

In cross examination, Ben Wolstenholme accepted that there was a difference
between the ‘go forward’ or future shares which had been discussed and the
‘historical shares.” He had agreed the latter. The ‘go forward’ shares were
more complicated and involved an expansion of the shareholding to include
other senior staff, Mr Wade and Mr Davies.

They had sent the matter to Anne Smith, accountant, for valuation. He
accepted the process was well under way by the time the board signed a
resolution to divide the shares. After the valuation took place, it was put to him
in cross examination, all that needed to happen was for share certificates and
form SHO1 to be prepared and signed. Mr Wolstenholme continued to say that
they had to work out the tax and legal implications in the US and UK. It was
put to him that there were no US tax implications of granting shares to the
claimants who were based in the UK. Mr Wolstenholme said he did not know
that; that was why he was seeking advice. He did not know how long that
advice would have taken; it was about two jurisdictions. He agreed it would
not take two years to get tax and legal advice about Mr Bull’'s and Mr Guy
Wolstenholme’s shares.

Ben Wolstenholme said in his withess statement that the cash position of the
business played a role in the share issue but he put in his statement, as if it
were correct, a graph illustrating the Moving Brands Limited cash position.
This showed a negative position from November 2020 and carrying on until
September 2021. However a graph taken from an actual update in November
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2021 in the remedy bundle showed that in fact the cash position had steadily
and sharply improved from late 2020 through mid 2021. We were not able to
accept Ben Wolstenholme’s evidence that the cash position was a reason for
not making the share grants given the misleading graph he had produced in
support of that evidence.

Events postdating the claimants’ dismissals

36.

37.

38.

On 8 June 2021, the respondents instructed accountants Graham Paul to do
a valuation of the claimants’ shares as per the shareholders’ agreement.

On 23 August 2021, Graham Paul produced the valuation. They said as to the
fact that they were valuing a minority shareholding:

Conversely, as in this case where the minority holdings under review have no
significant influence over the control of the company, then a substantial
discount should be provided for in determining the value of any shares held.

Article 16.4 specifically requires the size of shareholding to be taken into
account.

6.4 For an uninfluential (less than 25%) minority shareholding in a trading
company, H M Revenue and Customs may accept discounts of anything up to
90%. (Discounts for interests in investment companies tend to be somewhat
less, although much depends on the facts of each case.) Taking into account
all of the factors and present circumstances, we believe that an appropriate
discount for the minority holdings under review would range from 75% to 80%.

6.5 A straight pro rata value for the shares, taking the midpoint of the range
set out at paragraph 6.1 above, would be valued at £49.79 per share as
follows:

6.6 We are also required to value shareholdings firstly assuming total ordinary
shares of 76,109 and secondly total ordinary shares of 86,488. Dealing with
the first of these, a straight pro rata value for the shares, taking the midpoint
of the range set out at paragraph 6.1 above, would be valued at £46.97 per
share as follows: ...

On 21 October 2021, the claimant objected to the share valuation. On 12 April
2022, Year 15 Limited rejected the claimant’s objection to the share valuation
In a letter from the respondents’ then solicitors, the claimants were informed
that their shares had not been offered for sale due to the board's workload. No
indication was given as to when this would take place and in fact nothing
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further has been done at any time by the respondents to seek to effect a sale
of the claimants’ shares. In evidence, Ben Wolstenholme said that he was not
sure that Year 15 Limited had the money to buy back the shares.

As to the subsequent fortunes of Moving Brands Limited, Ben Wolstenholme
said that a new 5 year plan was implemented in October 2021. He said that
the new strategy led to a strong growth in revenue and profits in 2022. The
Employment Tribunal hearing in late 2022 led to a decline in the fourth quarter
of 2022, he said. The market became more volatile at the same time, due to
the continued conflict in Ukraine and disruptive Al being implemented by
clients. Interim management support from Via Talenta Group reduced to
support from Ms Kyosti at this time and they started looking into fundraising
options with a corporate finance advisory organisation, Price Bailey.

Ben Wolstenholme said that at the beginning of 2023, Moving Brands
Limited’s financial position declined significantly and it required support from
other group companies. In February 2023, it entered into business support
with Barclays. In July 2023, it left business support but by 7 January 2024,
Ben Wolstenholme approached Price Bailey’s insolvency practice to get
advice. On 11 June 2024, Moving Brands Limited commissioned insolvency
advice and by 1 July 2024 the board commissioned Price Bailey to assist
consideration of insolvency.

On 25 July 2024, the Liability Judgment was promulgated and on 5 August
2024 Mr Wolstenholme said that the Year 15 Limited board decided it could
not continue to support Moving Brands Limited financially and agreed to put it
into creditors voluntary liquidation, which occurred on 4 September 2024.

The Shareholders’ Agreement

42.

The following extract was relevant:

Bad Leaver: means a Shareholder on the first date when he is no longer a
director or employee of the Company or any Group Company, where:

(a) they are not a Good Leaver and the reason for them no longer being a
director or employee is the termination of their employment by the company
which has employed them for reasons of misconduct, lack of capability or any
reason which would not be considered as giving rise to unfair dismissal within
the meaning of the Employment Rights Act 1996; or

(a) they are within twelve months (or such lesser period as the chairman of
the Company may consider appropriate) of the date of cessation of their
employment found to be in breach of any of the Relevant Clauses or to have
been in such breach before date of cessation.
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4. EVENTS OF DEFAULT

4.1 A Shareholder is deemed to have served a Transfer Notice under article
16 of the Articles immediately on any of the following events or dates, unless
Ben Wolstenholme in his discretion otherwise determines:

(a) his death; or

(b) a bankruptcy order being made against him, or an arrangement or
composition being made with his creditors, or where he otherwise takes the
benefit of any statutory provision for the time being in force for the relief of
insolvent debtors; or

(c) the date when he is no longer a director or employee of the Company or
any Group Company; or

(d) he fails to remedy a material breach by him of any obligation under this
agreement within twenty five Business Days of notice to remedy the breach
being served by all the other Shareholders; or

(e) if he holds Shares as a result of a transfer to him under article 16.12(b) of
the Articles, the person who transferred those Shares to him is no longer a
director or employee of the Company or any Group Company.

4.2 The deemed Transfer Notice has the same effect as a Transfer Notice,
except that:

(a) the deemed Transfer Notice takes effect on the basis that it does not
identify a proposed buyer or state a price for the shares and the Sale Price
shall be:

(i) subject to clause 4.2(a)(ii) below, the Fair Value of those shares,
determined under article 16 of the Articles; or

(i) if the Shareholder is a Bad Leaver (or the person who transferred the
Shares to the Shareholder under article 16.12(b) of the Articles is a Bad
Leaver), the lower of Fair Value determined under article 16 of the Articles
and the price paid the Shareholder when he originally acquired the Sale
Shares.

(b) the Sale Shares shall first be offered to the Company by such date as it
considers appropriate, which shall be allowed thirty Business Days to
complete the purchase of the Sale Shares (or any of them) and to defer
payment of the Sale Price for a period of up to three years pursuant to clause
4.2 (d). To the extent that the Company does not purchase the Sale Shares,
they shall then be offered to other Shareholders in accordance with article
16.2 of the Articles, and the provisions of article 16 of the Articles shall be
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amended as necessary to reflect that the Sale Shares have first been offered
to the Company.

(c) the Seller does not have a right to withdraw the Transfer Notice at any
point.

(d) the Company or any Shareholder who purchases Sale Shares may defer
payment in whole or part for up to three years following the Event of Default
which gave rise to the deemed Transfer Notice and/or may deposit some or
part of the purchase money some or part of the purchase money in whole or
part in an escrow account, in whole or part in an escrow account, on terms
that if on the purchase price requires adjustment under clause 4.2(e) terms
that if the purchase price requires adjustment under clause 4.2(e) below the
Seller shall receive a reduced amount (and any remaining below the Seller
shall receive a reduced amount (and any remaining amount in the escrow
account shall be returned to the purchaser(s)).

Although the claimants remained shareholders as their shares were not put
up for sale or sold, they were not invited to shareholders meeting or otherwise
treated like shareholders. On 1 January 2023, Ms Kyosti wrote to Price
Bailey:

Quick answers. Guy is the UBO and has been since 2016. That is correct.

Mat and Hanna are listed until the conclusion of the Tribunal. They are
technically according to the Articles and SHA ‘cancelled’.

What would have happened if the claimants had not been dismissed

44,

45.

46.

47.

Both the claimants and the respondents gave evidence on this inevitably
speculative question.

Mr Heinl considered that he and Ben Wolstenholme would have repaired their
relationship in their own interests and that of the business. He considered that
he would have continued as CEO until 31 December 2022. At that point, he
considered that the most likely outcome would have been the shareholders
selling the business.

It was his own desire to sell out by the end of 2022 and explore other career
options. Further he said that the topic of selling the whole company was on
the shareholders’ agenda for several years. He said that there had been
credible approaches from other companies over the years.

In 2014, there had been an approach from a company called Prophet and
one from Landor. He said that by 2016 a sale was being actively explored as
a strategic option. Discussions included Mr Bamford and Mr Toppin as
advisors.
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He said that in 2019 there was a lot of activity related to a sale of the
company. There were exploratory conversations with a large design house,
Imagination, and Mr Heinl met with the CEO and founder. We saw some
messages on a Slack channel about the discussions happening. Mr Bull said
‘No concerns from me’ and Guy Wolstenholme said ‘| am cool with this’ in
June 2019. Ben Wolstenholme accepted in cross examination that Moving
Brands Limited was open to acquisition if the right buyer and right price came
along.

Moving Brands Limited also explored opportunities with investors and the idea
of selling the company to a network of similar design businesses. We saw
some text messages between Ben Wolstenholme and Mr Heinl about this
possibility from February 2020.

There was no further movement after February 2020; the pandemic
intervened and the search for a sale was not revived before the claimants’
dismissals. Mr Heinl said they would have picked it up again when the
business came out of the pandemic.

‘Indie network’ was another Slack channel which Mr Heinl said was started in
the first third of 2019 although the idea of joining a network went back several
years before that. Mr Heinl said there was a strategy paper about this
although no board paper or heads of terms.

Mr Heinl said that Mr Bull was keen to leave the business by 2025 at the
latest and that Ben Wolstenholme was focussed on realising value from his
shareholding.

Mr Heinl said that there was a consensus around this plan. The founders
wanted freedom to pursue their other interests and to extract the value from
the business. In summer 2020, at a shareholder session with Murray Eldridge,
the five shareholders agreed to pursue a sale of the company.

In a note of the 23 July 2020 ‘Murray Eldridge Shareholder Expectations’
meeting, the following was recorded:

All the shareholders expressed an expectation that MB should follow a growth
strategy. This was expressed in various ways resulting in overall guidance
based upon a mixture of profit, revenue, valuation multiples and gross
valuation figures. As a summation of all five shareholders views this may be
shown as follows ...

Note: The point was made that profit is more important than revenue

Valuation multiples were discussed and expressed in various ways. The
consensus reached during discussion was to use EBITDA and to seek to
achieve a multiple in the range of 8x to 10x EBITDA. This was recognised as
ambitious but achievable given MB’s business model and positioning
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In a discussion on what valuation (or prospective offer) would become
‘interesting’ to shareholders a range of £20m-£25 seemed to cover all five
shareholders views.

Possibility of a sale or partial sale was discussed and some shareholders
expressed a desire for sale or personal exit in the future.

In a different note of this meeting, it was said that a range of £15m- £25m
seemed to cover all shareholders’ views as to what would be interesting: ‘Any
formal offer over £15m would trigger a discussion between shareholders’. In
cross examination, Ben Wolstenholme said that the shareholders agreed that
anything over £15 million would have been worth looking at. Mr Heinl said
that this was a capture of one discussion and that all shareholders had
expressed an interest in sale in some way.

It was put to Mr Heinl that he said this about 2019 in his representations
about his dismissal:

At the same time, however, Jim was pushing a sale of the company leading to
numerous conversations with potential acquirers (with Watts Gregory valuing
the company at a conservative £15 million). And Ben was simultaneously
trying to persuade the shareholders to invest in Madefire which we
subsequently agreed to(through Moving Brands Inc). There seemed to be no
cohesive plan for MB. Hanna and | were doing our best for the company but
everybody else had their eyes on other, often conflicting, projects. It was a
chaotic period but we pushed through.

Mr Heinl’'s own handwritten notes of the 23 July 2020 meeting seem to
suggest there was a range of views at that time. There is a blank space next
to Guy Wolstenholme’s name and he was not cross examined on this
meeting. Mr Heinl said that Mr Bull was very clear that he would be prepared
to sell for £15 million as he saw that as a realistic figure which would facilitate
a sale more quickly. Mr Heinl said that it was agreed that he would field
opportunities on behalf of shareholders and would seek professional advice
with a view to engaging specialists to support them through a sale. After that
there was a very busy period getting new business and managing costs. In
early 2021, when there were signs of a turnaround, Mr Heinl made enquiries
and arranged meeting with a head of M & A at Ernst and Young. We saw
some messages setting up a meeting. It was put to Mr Heinl that this was not
about Moving Brands Limited but he said that it was and we could not see
what else it would have been about. The Wolstenholmes do not appear to
have been aware of the meeting. Mr Heinl had not made any notes to suggest
he had discussed it with them and there were no emails. He said it was
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shortly before the claimants’ dismissals and lots of things were going on at
the time

Mr Heinl said that there had also been discussions about a potential tie-in with
another independent agency. He said that this was more difficult to achieve
but he gave a number of examples where it had occurred in their sector.

Ben Wolstenholme said in evidence there were never any concrete terms for
the Imagination deal and there were concerns about cultural fit and vision. By
early 2020 the idea lost momentum. He said that Moving Brands Limited had
losses and red level cash as it went into the pandemic.

Mr Heinl said that Moving Brands Limited’s financial situation was improving
markedly in the first quarter of 2021 and would have continued to do so.
There was new hiring, a quarter of profits behind them and a buoyant sales
pipeline. If he had not been dismissed, he would have continued discussions
with Ernst and Young about the sale process. There would have been a
defined approach by summer 2021 and he then estimated it would have taken
18 months to get to an agreement at the end of 2022. They would have had
two post pandemic reporting periods and the convention was to ignore
company performance during the pandemic when looking at financial
performance.

Mr Heinl named some possible buyers in cross examination: WPP, Omnicron,
IPG. He accepted that the claimants had not produced evidence about other
companies’ acquisition profiles, board statements or acquisition criteria or a
market analysis by an expert of some kind. There was no written plan for sale
and it was not set out in the five year plan.

Guy Wolstenholme’s’ evidence was that there was no intention to sell any
part of the group.

Buyback scenario

62.

63.

Mr Heinl said that if no sale were agreed, he would still have looked to exit
Moving Brands Limited at the end of 2022. The work done to try to achieve a
sale would have produced a detailed analysis of the value and prospects of
the company. In this scenario the claimants would have been good leavers
and entitled to a fair valuation of their shares. The company had bought out
shareholders before and the respondents were familiar with the process. Year
15 Limited could have afforded to buy out the shares, particularly as it would
not have incurred the large number of additional costs caused by the
litigation.

There would have been a good leaver hierarchy of who could buy the shares
(from the Shareholders’ Agreement):
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o The company
o Other shareholders
o Someone else.

Mr Heinl anticipated that in this scenario, the claimants and Moving Brands
Limited would either have completed the buyback deal in December 2022 and
immediately parted ways or the claimants would have continued in post for a
transition period of most likely twelve months. This would probably have been
a handover to Ben Wolstenholme stepping back into the CEO role after the
collapse of his other company, Madefire, by February 2021.

In cross examination he thought that scenario 1, ie a sale of the whole
company, was more likely due to the sheer volume of discussions about sale
and the meetings with third parties.

There was an issue between the parties as to what price would have been
paid for the shares had there been a buyout of the claimants.

Ben Wolstenholme’s evidence as to whether there would have been a
reduction in the share price offered to buy out the claimants was that he would
stick with what the Shareholders’ Agreement and Articles said. They were
thin on cash in December 2022. He was pretty sure the company would not
have had cash reserves.

He said that he would not have wanted the claimants to stay on for a year or
two after any buyout with the issues there were between the parties.

He did not agree that the respondents would have reached a commercial
agreement for the claimants to leave the business with shares being for paid
without a discount in exchange for covenants about non disparagement and
so forth.

Minority discount

70.

71.

The dispute between the parties was as to whether a minority discount should
be applied to the shares and, if so, in what amount.

The instruction to the expert was:

29. The parties do not agree on how you should approach the question of
minority discount. Please identify which party’s approach you have adopted,
and your reasons for doing so:

29.1. The Claimants request that you proceed on the assumption that your
valuations should not include a minority discount to the value of Mr Heinl’s or
Ms Léikké’s shareholdings (as any such discount will be a matter for the
Tribunal, based on facts that you are unable to determine on the material
provided), but that your valuations may refer to (i) the competing factors that
may or may not justify the application of a minority discount to the value of Mr
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Heinl's or Ms Léikkd’s shareholdings; and (ii) the potential impact of that
discount on your calculations.

29.2. The Respondents contend that there should be a minority discount
applied and included in the valuations, and request that you proceed on the
assumption that your valuations should set out the reasons for not including
any minority discount to the value of Mr Heinl’s or Ms L&ikké’s shareholdings if
you adopt that route.

Ms Hotson Moore wrote:
5.2 Minority discount

5.2.1. As part of my valuations it is necessary to consider whether a minority
discount is applicable. This is ultimately a decision for the Tribunal but | have
reviewed the Shareholders’ Agreement dated 24 September 2019 (“the
Shareholders’ Agreement”) and Articles of Association (“the Articles”) of Year
15 to confirm whether these indicate that a discount is or is not applicable.

5.2.2. The relevant points to note from my review of these documents are:

i) Paragraph 4.2 of the Shareholders’ Agreement states that the fair value of
the shares is determined under article 16 of the Articles;

ii) Paragraph 16.4 of the Articles states that (my emphasis in bold): The Fair
Price shall be determined on the basis of the fair value of the Shares on the
basis of a sale as between a willing vendor and a willing purchaser of the
entire issued Shares which, if then carrying on a business as a going concern,
shall be assumed to continue to do so and taking into account all such factors
as the Accountants deem relevant including, but not by way of limitation, the
latest available results of the Company, any offer in writing for the Shares, the
trading conditions then current to the Company's prospects and taking into
account the size, influence and liquidity of the holding comprising the
Sale Shares. The Accountants shall act as experts and not as arbitrators and
their determination shall, in the absence of manifest error, be final and binding
on the Shareholders.

5.2.3. The bold text identified above suggests that a minority discount would
be applicable as the size and influence of the shares should be taken into
account.

5.2.4. Whilst this is the case, it is my experience that in shareholder disputes
such as this matter the Court (or in this case, the Tribunal) will often opt to
apply no discount so as not to unfairly disadvantage the minority shareholders
who may been subject to unfair prejudice by the Group.

5.2.5. On the basis of the above, | am unable to conclude definitively whether
a minority discount would be applicable. | have therefore set out both
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positions and note that the application of such a discount ultimately remains a
decision for the Tribunal.

5.2.6. There is limited published guidance for determining the size of any
minority discount should the Tribunal determine that one is applicable. | have
considered the ACCA Technical Factsheet 167 (Exhibit 7) which suggests a
guideline discount of 45% to 55% for interests of 10% to 25% and a discount
of 60% to 75% for interests of less than 10%.

5.2.7. On the basis of the above | have determined that a reasonable discount
for Mr Heinl’s interest of between 10% and 13% would be in the region of 55%
and for Ms Laikko’s interest of between 7% and 9% would be in the region of
60

Exceptional costs

73.

Mr Heinl gave evidence about the effect of ‘exceptional costs’ on the
respondents which would have affected the value of the business. These
costs included over £1.3 million on legal fees defending the Tribunal
proceedings, over £1.6 million to Via Talenta Group, Ms Kyosti’s family
business, and smaller but nonetheless significant sums such as Ben
Wolstenholme’s relocation costs of £85,000. Mr Heinl alleged that money was
deliberately drained from the business: “The company has been burgled by its
own leadership.’

What salaries would the claimants have received had they not been dismissed?

74.

75.

76.

Mr Heinl’'s salary at the date of dismissal was £180,000 per annum. He had
not received a pay rise since 2019. Mr Heinl argued that he would have had a
salary rise to £238,050 on 1 July 2021 and to £275,000 on 1 January 2023,
following a sale agreement.

Ms Laikko gave evidence that there was a defined pay structure at Moving
Brands Limited which followed market benchmarks and established bands
between roles. Salaries were reviewed against the framework yearly although
not always raised.

Mr Heinl said that the level of salary claimed would be consistent with the
framework at Moving Brands Limited; otherwise his pay would have been out
of alignment with what others in the business were paid. He produced some
tables in his witness statement which showed the pay of senior leadership at
and after the time of the claimants’ dismissals. Mr Davies, Mr Wade and Mr
Bull in the US were each paid £200,000 - £220,000. After the dismissal there
were large payments to Via Talenta Group which did not go to a single
individual. In 2023, Ms Kyosti received £211,200. Mr Ben Wolstenholme,
based in the UK, received £295,000 and Mr Guy Wolstenholme, also in the
UK, received £180,000.
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Ben Wolstenholme’s evidence was that the £666,000 paid to Via Talenta
Group in 2021 and 2022 was divided up amongst a number of people
including Mr D Eveleigh-Evans, global MD, Tung Wong, head of user
experience, Mr F Condolo, Acting CTO. Ms Kyosti acted as chief strategy
officer and COO. When it was just Ms Kyosti engaged in the latter period she
received £211,000. Ben Wolstenholme said she was a consultant and not
employed by the business. Ben Wolstenholme said much of his remuneration
($300,000 or £240,000) was received by him as president of the US entity,
although he continued to receive this sum after a US MD was in post at the
end of 2022.

Mr Wolstenholme said this was a different structure, there was no CEO role.
They were more board run. People in the US always earned more because of
the higher cost of living.

Mr Heinl calculated his initial salary rise by reference to the increased salaries
of the rest of the leadership team from 2021 onwards. The increase to
£275,000 was on the basis that his pay would be in accordance with the pay
structure of the new owners. He said industry benchmarks showed a range
between £225,000 and £325,000 for his role. His decade of experience would
put him at the higher end of the scale.

It was argued that Ms Laikko’s salary would have increased proportionately
but allowing for a 15% cushion between her role and Mr Heinl’s role. She
argued for a salary of £207,000 per annum from 1 July 2021.

Directors’ Fees

81.

82.

83.

84.

The claimants considered that they would also have received directors’ fees
had they not been dismissed. Mr Heinl said that as part of the move from
paying the founders dividends through their preference shares to being paid
salaries, directors’ fees were introduced to pay them for their board roles. He
said that Ms Kyosti, Mr Eldridge, Mr Ben Wolstenholme and Mr Toppin had all
received directors’ fees. He estimated these fees as £24,000 per annum from
1 July 2021.

Mr Heinl said he believed that the £55,000 per annum Ben Wolstenholme was
receiving from Moving Brands Limited was classified by Ms Kyosti as a
director’s fee but accepted that Mr Wolstenholme did not receive a salary and
director’s fee whilst the claimants were employed and nor did anyone else.

Ben Wolstenholme’s evidence was that he received a salary in the US and a
salary in the UK, not directors’ fees as well. Only Mr Toppin got director’s fees
but he received no salary.

The Tribunal’s attention was drawn to a number of the invoices submitted by
Ms Kyosti which made reference to ‘board fees’ and ‘board services’. Ben
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Wolstenholme was unable to cast much light on what that meant but in
essence said that the business had become board led; there was no CEO or
MD.

Bonuses

85.

86.

81.

Mr Heinl pointed out that he and Ms Laikko were still owed their 2018
bonuses at the time of their dismissals. Had he not been dismissed, he would
have authorised payment of these bonuses. The bonuses had been withheld
by the respondents for the purposes of ‘horsetrading’. Ms Laikko estimated
her 2019 bonus at 20% of her salary, £33,000

The claimants accepted that there would not have been any bonuses in 2020
due to the effects of the pandemic. Ms Laikko said that by 2021 the claimants
had reduced costs and sales and the forecast were good, so there would
have been bonuses of at least 20%, which was the typical amount,
sometimes it had been less and sometimes more. Ms Laikko would have
received £37,324.04 for 2021 and £41,400 for 2022.

On a similar basis, Mr Heinl believed he would have been paid £36,000 for
2019, £41,973.59 for 2021, £47,610 for 2022 and £55,000 for each of 2023
and 2024.

The respondents’ evidence was that no one had been paid a bonus since the
claimants’ dismissals.

During the pandemic, the claimants had worked five days a week whilst being
paid for four and accruing time off in lieu (‘TOIL’). By the time of his dismissal,
Mr Heinl had accrued 43.25 days of TOIL. He said that if the claimants had
stayed in employment they would have been able to redeem their TOIL in the
second quarter of 2021. Given how busy they were and the growth occurring
in the company, they would have redeemed the cash value of the TOIL:
£29,942 for Mr Hein and £39,187.78 for Ms Laikko (61.75 days of TOIL).

In cross examination Mr Heinl said that they would have looked to be paid
when the company was in a position to do so. He had been flexible about
payment from the company in the past and would have been flexible about
this.

Ben Wolstenholme continued to maintain in evidence that the respondents
had been outraged by the claimants’ TOIL arrangements and that this was a
reason for dismissing them. It was put to Mr Heinl that the TOIL policy
introduced by the company after the claimants’ dismissals only allowed a
maximum of five days TOIL to be accrued. Mr Heinl said that his claim
preceded the change to the TOIL policy.
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Pension

82. There was no dispute that employer contributions for the claimants were set
at 4% of salary.

Loss of investment returns

83. Mr Heinl told the Tribunal in evidence that it had been his practice to invest a
portion of his salary in an investment portfolio. This was to provide for his
children and a dependent sister. He generally invested 45% of his gross
salary and received an average rate of return of 8% per year. He said that,
had he not been dismissed, he would have continued to invest at a minimum
of this rate over the ensuing four years. He claimed a loss of 8% of 45% of his
gross salary for the four years: £35,926.

84. No documentary evidence was produced by Mr Heinl about his investments.
He said in evidence that he felt it would have been a pretty hefty technical
exercise to pull together all of that; he said that he prioritised other matters
and used his time judiciously.

Loss of benefits

85. Mr Heinl claimed £4000 per annum, which he said was the cost to the
business of a private healthcare policy which covered Mr Heinl and his and
Ms Laikko’s two children.

86. Mr Heinl said in evidence that the claimants had taken out private healthcare
but no documentary evidence was provided to the Tribunal.

87. He made a claim for life assurance at £2400 per annum. The claimants had
not paid for replacement life assurance.

88.  Mr Heinl claimed a sum of £3080 for a replacement phone, number and
contact but provided no documents about the replacement phone.

Costs of setting up Inventress Limited

89.  The claimants set up their own consultancy company in order to mitigate their
losses. The setup costs claimed were £10,613.93.

Polkey

90. Ben Wolstenholme gave some further evidence about what would have
happened but for the dismissals. Insofar as he sought to give further evidence
about what had happened in respect of the TOIL issue and the respondents’
attitude to it, we were of course bound by our previous findings, which were
not subject to appeal. He continued to suggest that the dismissals had been
fair. Mr Guy Wolstenholme similarly gave evidence about the relationship and
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incidents which had happened during the claimants’ employment which
sought to go behind the Tribunal’s findings in the Liability Judgment.

Mitigation

91.

The respondents did not argue that the claimants had not acted reasonably to
mitigate their losses. Mr Heinl had obtained work at Channel 4 and had
helped Ms Laikko set up Inventress Limited. She had concentrated on setting
up the new business.

Injury to feelings

92.

93.

94.

Mr Heinl gave evidence about the effect on him of the various detriments the
Tribunal found the respondents liable for. He set out the anxiety caused by the
initial meetings at which the claimants were dismissed, the sham
investigation, the Toppin report, the sham grievance process, the sham
appeal. He described himself as having become less trusting and worrying
more about security. There was a period of months when the claimants were
put through unfair processes and then found to have committed gross
misconduct. That label, Mr Heinl felt, posed a great threat to his career:

Their goal was to inflict maximum damage on me by obliterating my career
opportunities and taking away the opportunity to continue working in the field |
love and the level I'm suited to.

The imposition of bad leaver status removed what the claimants had viewed
as their retirement fund:

To be told that all of the value that we had generated in the business, and all
the years of hard work and sacrifice were to be taken from us in one fell
swoop was nothing short of heart breaking. It was clear that this was the plan
all along.

Mr Heinl gave evidence about the effect that the loss of income had had on
him and his family. They had had to cut their outgoing and downsized their
home. As a result of loss of the company’s medical insurance policy he had
not had surgery for an injury and was suffering mobility issues. As to his
mental state:

| also suffered a great deal of distress and anxiety after the dismissal. This
affected my self-esteem, appetite, ability to sleep and made me
uncomfortable in work and social situations. | felt unlike myself and fearful of
the future. These symptoms are highly unusual for me as | am a positive
person who very much enjoys working in teams. Due to the effect this was
having on me, | decided to seek professional therapy. | received several
consultations which | had to pay for personally due to the fact that my
insurance had been removed by the Rs. Despite the obvious need | had for
this therapy, | felt very guilty spending money on myself rather than my family.
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He referred to his sense of the respondents’ seeming desire to see the
claimants financially incapacitated and to ‘snuff out our careers’ and
described the respondents’ behaviour: ‘[they] have repeatedly bent and
broken the rules to fight us with as much aggression as possible, with the
clearly stated aim to bleed us dry and wear us down.’

Acas Code uplift

96.

Law

We made findings about the procedures in our Liability Judgment.

Polkey reductions

97.

98.

99.

Section 123(1) ERA 1996 provides that

‘...the amount of the compensatory award shall be such amount as the
tribunal considers just and equitable in the all the circumstances having
regard to the loss sustained by the complainant in consequence of the
dismissal in so far as that loss is attributable to action taken by the employer.’

A tribunal will be expected to consider making a reduction of any
compensatory award under section 123(1) ERA where there is evidence that
the employee might have been dismissed if the employer had acted fairly (see
Polkey v AE Dayton Services 1988 ICR 142; King and ors v Eaton (No.2)
1998 IRLR 686).

The authorities were summarised by Elias J in Software 2000 Ltd v Andrews
and ors [2007] ICR 825, EAT. The principles include:

- in assessing compensation for unfair dismissal, the employment
tribunal must assess the loss flowing from that dismissal, which will
normally involve an assessment of how long the employee would have
been employed but for the dismissal;

- if the employer contends that the employee would or might have
ceased to have been employed in any event had fair procedures been
adopted, the tribunal must have regard to all relevant evidence,
including any evidence from the employee (for example, to the effect
that he or she intended to retire in the near future);

- there will be circumstances where the nature of the evidence for this
purpose is so unreliable that the tribunal may reasonably take the view
that the exercise of seeking to reconstruct what might have been is so
riddled with uncertainty that no sensible prediction based on the
evidence can properly be made. Whether that is the position is a matter
of impression and judgement for the tribunal;
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- however, the tribunal must recognise that it should have regard to any
material and reliable evidence that might assist it in fixing just and
equitable compensation, even if there are limits to the extent to which it
can confidently predict what might have been; and it must appreciate
that a degree of uncertainty is an inevitable feature of the exercise. The
mere fact that an element of speculation is involved is not a reason for
refusing to have regard to the evidence;

- a finding that an employee would have continued in employment
indefinitely on the same terms should only be made where the
evidence to the contrary (i.e. that employment might have been
terminated earlier) is so scant that it can effectively be ignored.

As Elias J said in Software 2000:

‘The question is not whether the tribunal can predict with confidence all that
would have occurred; rather it is whether it can make any assessment with
sufficient confidence about what is likely to have happened, using its common
sense, experience and sense of justice. It may not be able to complete the
jigsaw but may have sufficient pieces for some conclusions to be drawn as to
how the picture would have developed. For example, there may be insufficient
evidence, or it may be too unreliable, to enable a tribunal to say with any
precision whether an employee would, on the balance of probabilities, have
been dismissed, and yet sufficient evidence for the tribunal to conclude that
on any view there must have been some realistic chance that he would have
been. Some assessment must be made of that risk when calculating the
compensation even though it will be a difficult and to some extent speculative
exercise.’

In Contract Bottling Limited v Cave UKEAT/0100/14/DM, the EAT said:

A Polkey decision is part, but part only, of a complex assessment of the
losses which arise as a result of dismissal. Prima facie, what a dismissal
causes an employee to suffer is the loss of their job and their income which
comes from that job. On the face of it, this loss is open-ended and at the full
amount of the pay which that employee was receiving. This prima facie
position is, however, almost always moderated in practice by two major
assumptions. The first is that at some stage in the future after dismissal the
employee has a chance of obtaining another job. Indeed, if it is shown that the
employee has acted unreasonably in failing to obtain such a job by the time of
the Tribunal hearing by the Respondent's evidence, they may be said to have
failed to mitigate their loss. The second assumption, implicit in the calculation,
is they would have remained in receipt of the same income from the same job.

14. As to the first of those assumptions, the questions which arise are
whether any new and substitute job would be at the same rate in real terms,
and secondly, when, if ever, the new substitute job would be obtained.
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15. As to the second question, whether the employee would have kept their
existing job at its existing rate of pay, there are two principal matters which
are likely to affect that. It is impossible to be prescriptive of all the
circumstances, but it may be said that the first factor are the general
circumstances. These arise without the choice of either employer or
employee. They are such as ill-health; retirement; in the case of a migrant
worker the expiry of their leave to remain; in the case of workers in some
industries regulatory restrictions which might affect their continued
employment. It is plain that the list can be a considerable one, in respect of
which a Tribunal is always likely to need special evidence produced by one
party or the other.

16. The second broad range of factors telling upon the question whether an
individual would have kept the same job at the same rate is that of choice.
This again can be subdivided. The employee's own choice should not be
forgotten. The employee may be someone who would seek and gain
promotion to another job elsewhere. They may be someone who would follow
a partner if that partner was likely to obtain a job elsewhere or was likely to
have a peripatetic lifestyle, as for instance someone in military service.

17. There are lifestyle choices which will heavily influence whether someone
remains in the same work. In many cases which come before this Tribunal, it
might be thought that the lack of having a congenial environment in which to
work might affect the choice of an individual to remain at that particular
workplace with those particular work colleagues. Once again, the
circumstances are many and various, and | have indicated only a few to show
what | have in mind. If not the employee's choice, the choice might be that of
the employer. This is likely to arise either because of the circumstances with
which the employer is faced, or by reason of the decision of the employer to
restructure, or to cease to use the services of the individual concerned for
good reason. The question here is the prospect of there being a fair dismissal.
The question of whether a deduction should be made, conventionally called a
Polkey deduction, is limited to this last category. It is important to see its
context as part, but part only, of the overall decision as to compensation.

In Britool Lid v Roberts and ors 1993 IRLR 481, EAT, the EAT considered the
burden of proof in respect of Polkey deductions and stated that while it is for
the employee to show what loss he or she has suffered as a result of the
dismissal, this is not a heavy burden since the fact that there has been an
unfair dismissal in itself creates a prima facie loss. If the employee can put
forward an arguable case that he or she would have been retained were it not
for the unfair procedure, the evidential burden shifts to the employer to show
that the dismissal might have occurred even if a correct procedure had been
followed.

In Virgin Media Ltd v Seddington and anor EAT 0539/08 Underhill J said: ‘In
the field of compensation in particular, there may often be uncertainty as to
precisely who has to prove what, and in what degree of detail, before the
burden shifts to the other party. Parties would be well advised to make clear
well in advance of any hearing what their case is on any point of importance,
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irrespective of the burden of proof, and be prepared to adduce appropriate
evidence (and, if necessary, seek appropriate disclosure). It is not right that
tribunals should have to consider the [Polkey] issue on the basis of
inadequate evidence — or, in extreme cases, decline to decide it at all —
because the parties have failed to anticipate it or because each has thought
that the burden was on the other.’

Law on causation of loss

Whistleblowing
104. Section 49 of the Employment Rights Act 1996 provides:

(1) Where an employment tribunal finds a complaint...well-founded, the
tribunal—

(a) shall make a declaration to that effect, and

(b) may make an award of compensation to be paid by the employer to the
complainant in respect of the act or failure to act to which the complaint
relates.

(2) Subject to subsections (5ZA), (5A) and (6) the amount of the
compensation awarded shall be such as the tribunal considers just and
equitable in all the circumstances having regard to—

(a)the infringement to which the complaint relates, and

(b)any loss which is attributable to the act, or failure to act, which infringed the
complainant’s right.

(3)The loss shall be taken to include—

(a)any expenses reasonably incurred by the complainant in consequence of
the act, or failure to act, to which the complaint relates, and

(b)loss of any benefit which he might reasonably be expected to have had but
for that act or failure to act.

(4)In ascertaining the loss the tribunal shall apply the same rule concerning
the duty of a person to mitigate his loss as applies to damages recoverable
under the common law of England and Wales or (as the case may be)
Scotland.

(5)Where the tribunal finds that the act, or failure to act, to which the
complaint relates was to any extent caused or contributed to by action of the
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complainant, it shall reduce the amount of the compensation by such
proportion as it considers just and equitable having regard to that finding.

In Wilson’s Solicitors LLP v Roberts [2018] EWCA Civ 52 it was held that the
word ‘attributable’ in the whistleblowing context ‘does import the common law
concept of ‘but for’ causation.’

Victimisation

106.

107.

108.

Compensation for victimisation is governed by sections 119 and 124 Equality
Act 2010. We have power to grant any remedy which could be granted by the
High Court in proceedings in tort.

A claimant is to be put so far as possible in the position he or she would have
been in but for the unlawful act: Ministry of Defence v Wheeler [1998] IRLR
23,CA. The type of loss need not be reasonably foreseeable: Essa v Laing
Limited [2004] ICR 746. A respondent cannot rely on its own subsequent
wrongdoing as a novus actus: Beart v HMPPS [2005] EWCA 467.

Where the act complained of is a discriminatory dismissal, the tribunal will
have to decide whether the complainant would have been dismissed in any
event if there had been no discrimination (Abbey National plc v Chagger
[2009] ICR 624). 52. The duty to mitigate loss applies.

Future loss

109.

We were assisted by the summary of principles in Secretary of State for
Justice v Plaistow UKEAT/0016/20/VP, per Eady J:

‘When considering compensation for loss of earnings, the ET is not making a
determination of fact, as such; rather, it is required to make its best
assessment as to what the position would have been, but for the unlawful
conduct, having regard to all the material available (see Cannock at p 951). In
Vento v Chief Constable of West Yorkshire Police (No. 2) [2003] ICR 318, the
Court of Appeal explained the exercise thus to be undertaken by the ET, as
follows: “33. ... this hypothetical question requires careful thought before it is
answered. It is a difficult area of the law. It is not like an issue of primary fact,
as when a court has to decide which of two differing recollections of past
events is the more reliable. The question requires a forecast to be made
about the course of future events. It has to be answered on the basis of the
best assessment that can be made on the relevant material available to the
court. ...

So, when assessing future losses, the ET is required to focus on the degree
of chance; it is not engaged upon a determination on the balance of
probabilities (see Abbey National plc v Chagger [2010] ICR 397, CA at
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paragraphs 76-78). In carrying out that assessment, the weight to be given to
the material available will be for the ET, and will inevitably be case-specific. In
Cannock, the EAT placed some emphasis on the statistical material available;
in Vento (No.2), the Court of Appeal agreed such evidence could be relevant
but also allowed that an ET might be “plainly and properly influenced by the
impression gained by it in seeing [the Claimant] give evidence at the lengthy
liability and remedies hearings” (paragraph 40, Vento (No.2)). In any event,
where an ET properly undertakes the assessment required of it, its decision
will not be susceptible to challenge unless it can be shown to be perverse: an
appellate tribunal will not be entitled to interfere with the ET’s conclusion
simply on the basis that it would itself have reached a different conclusion on
the same materials (see paragraph 38, Vento (No.2)).

Further guidance as to the approach to be adopted in assessing future loss of
earnings was provided by the Court of Appeal in the case of Wardle v Credit
Agricole Corporate and Investment Bank [2011] ICR 1290 (see the Judgment
of Elias LJ, with whom the other members of the Court agreed). In
submissions in the present case, both parties have referred to the summary of
that guidance as set out in Harvey on Industrial Relations and Employment
Law Division L [881.01], as follows: “(1) where it is at least possible to
conclude that the employee will, in time, find an equivalently remunerated job
(which will be so in the vast majority of cases), loss should be assessed only
up to the point where the employee would be likely to obtain an equivalent
job, rather than on a career-long basis, and awarding damages until the point
when the tribunal is sure that the claimant would find an equivalent job is the
wrong approach; (2) in the rare cases where a career-long-loss approach is
appropriate, an upwards-sliding scale of discounts ought to be applied to
sequential future slices of time, to reflect the progressive increase in likelihood
of the claimant securing an equivalent job as time went by; (3) applying a
discount to reflect the date by which the claimant would have left the
respondent's employment anyway in the absence of discrimination was not
appropriate in any case in which the claimant would only voluntarily have left
his employment for an equivalent or better job; and (4) in career-long-loss
cases, some general reduction should be made, on a broad-brush basis (and
not involving calculating any specific date by which the claimant would have
ceased to be employed) for the vicissitudes of life such as the possibility that
the claimant would have been fairly dismissed in any event or might have
given up employment for other reasons.’

Cases on loss of a chance in other jurisdictions

110. The respondents referred to a variety of authorities in other spheres:
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- Law Debenture Trust Corp Plc v Elektrim SA which Mr Strelitz characterised
as a company / commercial case. He quoted Arden LJ: ‘[the] dangers of
extending it [i.e. the loss of a chance doctrine] to commercial cases,
especially valuation cases where permutations may be almost infinite’. He
relied on this in respect of the share claims;

- Mr Strelitz directed us to section 994 Companies Act 2006 which provides a
cause of action in the High Court for minority shareholders who consider their
interests have been unfairly prejudiced. He said that the usual order pursuant
to section 996 CA 2006 is an order for a buyout by the company / majority in
return for the minority transferring its shareholding to the purchaser;

- Authorities on assessment of chance in other types of civil case: Mr Strelitz
relied on Wellesley Partners LLP v Withers LLP [2015] EWCA Civ 1146 for the
proposition that claimants have to prove their hypothetical actions on the
balance of probabilities. He relied on the following passage from McGregor on
Damages for the proposition that the claimants also had to prove on the
balance of probabilities what the respondents’ relevant actions would have
been:

“As a matter of principle, the same reasoning must also apply to the
hypothetical behaviour of defendants. This is especially because the
defendant is exposed to the “full rigours of the litigation regime” and is likely to
have led evidence on the counterfactual. No parties to an action are entitled to
fall back on chance when it comes to ascertaining what they would or would
not have done. It is true that nothing is said in Allied Maples Group Ltd about
the defendant’s position but this is probably because the defendant’s conduct
usually has little to do with loss of a chance; one is not really concerned with
what the defendant would or would not have done in the aftermath of the
commission of a wrong. Still, loss of a chance apart, a defendant’s actions
must pass the balance of probability test, as is shown by Bolitho v City and
Hackney Health Authority, where the House of Lords was quite clear that the
doctor at fault in not attending a child patient had to show, to avoid liability,
that she would not have intubated had she attended, not merely that there
was a chance that she would not have done so.

We note that that authority is about a defendant proving what it would have
done on the balance of probabilities in order to avoid liability; no authority was
cited to us that showed a claimant has to prove what a defendant would have
done on the balance of probabilities to establish recovery on a loss of a
chance basis.

Claims for loss of value of an asset because owner is unable to dispose of it due to
defendant’s tort

111.  Mr Susskind relied on several examples of civil cases where recovery was
allowed in such cases, eg Barrow v Arnaud 8 QB 604 (1846) and Glenbrook
Capital LP v Hamilton [2014] EWHC 2297 (Comm).

36



Case Numbers: 2204235/2021 and 2204238/2021

Joint and several liability

112.

Where two tortfeasors are responsible for same indivisible damage as either
joint tortfeasors (same act) or tortfeasors who separately contribute to same
damage, each is liable for the whole of the damage. No question of
apportionment arises: LB Hackney v Sivanandan and ors [2013] ICR 672.

Injury to feelings

113.

114.

115.

116.

The tribunal has the power to award to compensation to an employee for
injury to feelings resulting from an act of discrimination by virtue of sections
124(5) and 119(4) of the Equality Act 2010.

The purpose of the award is to compensate the complainant for the anger,
upset and humiliation caused by the discrimination.

As set out in Prison Service v Johnson [1997] IRLR 162:

- Awards should be compensatory and just to both parties;

- Awards should not be too low as this would diminish respect for the
antidiscrimination legislation;

- Awards should bear some broad general similarity to the range of awards in
personal injury cases;

- In exercising their discretion tribunals should remind themselves of the value
in everyday life of the sum they had in mind by reference to purchasing power
or earnings and should bear in mind need for public respect for the level of
awards made.

In determining the amount of the award, we are required to follow the Vento
guidelines in place at the date of presentation of the claims. These were:

Lower band: £900 — £9,100;
Middle band: £9,100 — £27,400;
Upper band: £27,400 — £45,600.

Injury to feelings in whistleblowing cases

117.

118.

Injury to feelings awards (and awards of aggravated damages) are available
in claims for whistleblowing detriment: Virgo Fidelis Senior School v Boyle
[2004] IRLR 268, [2004] ICR 210, EAT.

Mr Strelitz argued that this decision was impliedly overruled by Santos
Gomez v Higher Level Care Ltd [2018] EWCA Civ 418, [2018] IRLR 440 in
which the Court of Appeal concluded that awards for injury to feelings are not
available in claims for breaches of the Working Time Regulations 1998: ‘the
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phrase “just and equitable” does not confer a general power on tribunals to
award what they think ought to be awarded in a form of “palm tree justice”. As
Lord Steyn made clear in Dunnachie, that phrase simply addresses the fact
that, in the relatively informal setting of an employment tribunal, it may not be
appropriate to expect an unrepresented litigant to produce a detailed schedule
of loss of the type that might be expected in ordinary civil litigation. That
phrase is not broad enough to confer jurisdiction to award compensation for
injury to feelings, as the Employment Appeal Tribunal appears to have thought
in Brassington v Cauldon Wholesale Ltd [1978] ICR 405. If it were that broad,
there would be jurisdiction to make such an award in unfair dismissal cases,
which Dunnachie holds authoritatively that there is not.” [per Singh LJ]

119. The Court of Appeal in Timis and another v Osipov (Protect intervening)
[2019] ICR 655 was not asked to consider the point and proceeded on the
basis that Virgo Fidelis Senior School v Boyle was correctly decided in this
respect.

Aggravated damages

120. We were much assisted by guidance in Commissioner of Police of the
Metropolis v Shaw UKEAT/0125/11/ZT:

Criteria. The circumstances attracting an award of aggravated damages fall
into the three categories helpfully identified by the Law Commission: see para
16(2) above. Reviewing them briefly:

(a) The manner in which the wrong was committed. The basic concept here is
of course that the distress caused by an act of discrimination may be made
worse by it being done in an exceptionally upsetting way. In this context the
phrase “high-handed, malicious, insulting or oppressive” is often referred to
(as it was by the tribunal in this case). It derives from the speech of Lord Reid
in Broome v Cassell & Co Ltd [1972] AC 1027 (see at p 1087G), though it has
its roots in earlier authorities. It is there used to describe conduct which would
justify a jury in a defamation case in making an award at ‘the top of the
bracket’. It came into the discrimination case law by being referred to by May
LJ in Alexander v Home Office [1988] ICR 685 as an example of the kind of
conduct which might attract an award of aggravated damages. It gives a good
general idea of the territory we are in, but it should not be treated as an
exhaustive definition of the kind of behaviour which may justify an award of
aggravated damages. As the Law Commission makes clear an award can be
made in the case of any exceptional (or contumelious) conduct which has the
effect of seriously increasing the claimant’s distress.

(b) Motive. It is unnecessary to say much about this. Discriminatory conduct
which is evidently based on prejudice or animosity or which is spiteful or
vindictive or intended to wound is, as a matter of common sense and common
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experience, likely to cause more distress than the same acts would cause if
evidently done without such a motive say, as a result of ignorance or
insensitivity. That will, however, only of course be the case if the claimant is
aware of the motive in question: otherwise it could not be effective to
aggravate the injury: see Ministry of Defence v Meredith [1995]IRLR 539, 543,
paras 32—33. There is thus in practice a considerable overlap with head (a).

c) Subsequent conduct. The practice of awarding aggravated damage for
conduct subsequent to the actual act complained of originated, again, in the
law of defamation, to cover cases where the defendant conducted his case at
trial in an unnecessarily offensive manner. Such cases can arise in the
discrimination context: see Zaiwalla & Co v Walia [2002] IRLR 697 (though NB
Maurice Kay J’s warning at para 28 of his judgment (p 702)) and Fletcher
[2010] IRLR 25. But there can be other kinds of aggravating subsequent
conduct, such as where the employer rubs salt in the wound by plainly
showing that he does not take the claimant’s complaint of discrimination
seriously: examples of this kind can be found in Armitage, Salmon and British
Telecommunications plc v Reid [2004] IRLR 327.

23 How to fix the amount of aggravated damages. As Mummery LJ said in
Vento v Chief Constable of West Yorkshire Police [2003] ICR 318,331—332,
paras 50—51,’translating hurt feelings into hard currency is bound to be an
artificial exercise’ Quoting from a decision of the Supreme Court of Canada,
he said: ‘The award must be fair and reasonable, fairness being gauged by
earlier decisions; but the award must also of necessity be arbitrary or
conventional. ‘Since there is no sure measure for assessing injury to feelings,
choosing the ‘right’ figure within that range cannot be a nicely calibrated
exercise’. Those observations apply equally to the assessment of aggravated
damages, inevitably so since, as we have sought to show, they are simply a
particular aspect of the compensation awarded for injury to feelings; but the
artificiality of the exercise is further increased by the difficulty, both conceptual
and evidential, of distinguishing between the injury caused by the
discriminatory act itself and the injury attributable to the aggravating elements.
Because of that artificiality, the dividing line between the award for injury to
feelings on the one hand and the award of aggravated damages on the other
will always be very blurred, and tribunals must beware of the risk of
unwittingly compensating claimants under both heads for what is in fact the
same loss. The risk of double-counting of this kind was emphasised by
Mummery LJ in Vento; but the fact that his warnings not always heeded is
illustrated by Fletcher. The ultimate question must be not so much whether
the respective awards considered in isolation are acceptable but whether the
overall award is proportionate to the totality of the suffering caused to the
claimant.
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24 Relationship between the seriousness of the conduct and the seriousness
of the injury. It is natural for a tribunal, faced with the difficulty of assessing the
additional injury specifically attributable to the aggravating conduct, to focus
instead on the quality of that conduct, which is inherently easier to assess.

This approach is not necessarily illegitimate: as a matter of broad common
sense, the more heinous the conduct the greater the impact is likely to have
been on the claimant’s feelings. Nevertheless it should be applied with
caution, because a focus on the respondent’s conduct can too easily lead a
tribunal into fixing compensation by reference to what it thinks is appropriate
by way of punishment or in order to give vent to its indignation Tribunals
should always bear in mind that the ultimate question is what additional
distress was caused to this particular claimant, in the particular circumstances
of this case, by the aggravating feature(s) in question, even if in practice the
approach to fixing compensation for that distress has to be to some extent
arbitrary or conventional

In Zaiwalla & Co v Walia [2002] IRLR 697, the respondent’s conduct of the
defence attracted aggravated damages. The Tribunal had found:

‘When she took tribunal proceedings a monumental amount of effort was put
into defending those proceedings. That exercise was of the most
inappropriate kind, attacking the applicant in relation to her personal
standards of professional conduct and holding a series of threats over her
head which would be daunting to any individual, let alone to someone about
to embark on a legal career having difficulty obtaining a training contract. The
defence of these proceedings was deliberately designed by the respondents
to be intimidatory and cause the maximum unease and distress to the
applicant. There is no other way of describing it.’

Bonuses

122.

Mr Strelitz sought to rely on a contract case, Abrahams v Reiach [2011] 1
Lloyd’s Rep. 68 for the proposition that: ‘It has to be assumed that the
defendant would have performed the contract in their own interests having
regard to the relevant factors at the time but not to assume that they would act
uncommercially merely to spite the claimant.’

Failure to follow 2009 Acas Code of Practice 1 on Disciplinary and Grievance

Procedures.

123.

124.

Section 207A of the Trade Union and Labour Relations (Consolidation) Act
1992 enables an employment tribunal to adjust the compensatory award for an
unreasonable failure to comply with the Acas Code of Practice on Disciplinary
and Grievance Procedures. The award can be increased or decreased by up
to 25% if it is just and equitable in all the circumstances.

We should ask ourselves the following questions:
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Is the claim one which raises a matter to which the Acas Code applied?
Has there been a failure to comply with the Acas Code in relation to that
matter?

c. Was the failure to comply with the Acas Code unreasonable?

(Rentplus UK Ltd v Coulson [2022] EAT 81)?

d. Isitjust and equitable to award any Acas uplift?

e. If so, what do we consider a just and equitable percentage, not
exceeding 25%7?

f. Does the uplift overlap or potentially overlap with other general awards
such as injury to feelings; if so, what in our judgment is the appropriate
adjustment if any to the percentage of those awards in order to avoid
double counting?

g. Applying a final sense check, is the sum of money represented by the

application of the percentage uplift disproportionate in absolute terms

and, if so, what further adjustment needs to be made?

(Slade v Biggs [2021] EA-2019-00678)

oo

Conclusions

What would have happened to the claimants’ employment had they not been unfairly

dismissed

125.

126.

127.

We embarked on this exercise very conscious of the difficulties it presented.
We were required to look at any material and reliable evidence we had and to
try and reconstruct what would have happened unless the evidence was so
sparse that the task was simply too speculative.

We did not accept Mr Strelitz’s submission that we had to be persuaded as to
what the respondents would have done on the balance of probabilities. That
proposition was not supported by the authorities from outside the employment
jurisdiction he cited and certainly is not consistent with the exercise routinely
conducted in the Employment Tribunal when undertaking the Polkey exercise.
To take just one example: in redundancy cases, tribunals routinely assess
what the chances are of a claimant who has been unfairly selected for
redundancy having been retained had a fair process been carried out. That
requires an assessment of chances, not a finding on the balance of
probabilities. It is also inconsistent with the evidential burden on the
respondent to show that a claimant would or might have been dismissed in
any event.

Looking at our already extensive findings about the past relationship between,
in particular, the claimant and Ben Wolstenholme (Ms Laikko to some extent
having been collateral damage), we accepted, as did the claimants, that the
employment relationship would not have continued into an indefinite future.
After his other business, Madefire, had come to grief, it was clear to us that
Ben Wolstenholme would have continued to want to play a more significant
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role in Moving Brands Limited and to draw greater revenues from it. The
tension between Ben Wolstenholme and Mr Heinl in relation to these matters
would likely have endured even had Mr Heinl not made his protected
disclosures.

The question for us was when and how the relationships might fairly have
terminated. It was striking that the Wolstenholmes put forward no model of
how fair dismissals could have come about in the circumstances. They simply
asserted that the claimants would have been dismissed by around June 2021.
In the absence of misconduct by the claimants or a breakdown in trust and
confidence, how would the employment relationships have come to an end?

The claimants’ case was that there would have been consensual terminations
in one of two scenarios:

The sale of the business as a whole;
The sale by them of their shares to back to the company.

In either case there would have been a deal by the end of 2022 with the
claimants either leaving immediately or being retained for a transitional period,
which the claimants put at two years for the first scenario and one year for the
second.

The respondents submitted that we should regard these propositions with
some scepticism given that the claimants had previously advanced a case
that they would have remained in employment with Moving Brands Limited
until 2025; the suggestion was that they were tailoring their case to match the
high point in the value of their shareholding as identified by the independent
expert. Mr Susskind said that eighteen months was a common length of time
for a claimant to assert employment would have continued and also
demonstrated the claimants taking on board the Tribunal’s findings on liability.

The difficulty with the respondents’ approach was that they were neither
arguing that the employment would have continued longer than the claimants
proposed nor were they putting forward any clear case on when and how it
could fairly have terminated earlier.

We considered carefully what options Ben Wolstenholme / the board would
have had if they wanted leadership change:

- Could there have been a fair dismissal for SOSR in the form of a
reorganisation where Ben Wolstenholme / the board took over running Moving
Brands Limited? This was not clearly advanced by the respondents but we
consider it as implicit in the submissions made. The respondents argued that
the relationship was in a downward spiral and the outcome would inevitably
have been termination imposed by the respondents on terms which the
claimants would not have liked. There would likely have to have continued to
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be significant issues between Ben Wolstenholme and Mr Heinl about chair
pay and the business plan to support such a dismissal. A difficulty we have is
that we were unable to be satisfied that there was a genuine and material
difference of opinion between the claimants and Ben Wolstenholme about the
business plan in circumstances where, by the time it was put forward, there
was already a plan in motion to oust the claimants;

Negotiated exit. Had the tensions persisted and been insuperable, it seemed
to us that most employers would have been looking at consensual
terminations by preference to acrimonious and potentially damaging
dismissals. Essentially this is what the claimants were contending for —
whether in the context of a sale of the company or a buyout of their
shareholding.

These seemed to us to be the only possible fair terminations which we had
any evidence for.

That picture is complicated by the fact that the fortunes of Moving Brands
Limited have in fact been impacted in ways we cannot assess by a number of
things arising from the dismissals, including:

The change in leadership;
The litigation itself.

The parties however were content that we assess the claimants’ losses on the
basis of what in fact has happened to the company’s fortunes.

We considered the history with care. It was significant to us that the
relationships had weathered previous tensions, in particular around the terms
of the Shareholders’ Agreement, and that Ben Wolstenholme had expressed
his ongoing admiration for Mr Heinl. As late as June 2020 he was expressing
his gratitude for what the claimants had achieved and his belief that they
should receive a further share of the business to reward them for what they
had done. We accepted that the facilitation / mediation with Ms Eldridge
appear to have heightened tensions and led to Mr Heinl making disclosures
which included the disclosures we found not to have been protected
disclosures which would have added some fuel to the fire.

It seemed to us, however, that had the scheme to remove the claimants not
been set in motion from late 2020 in material part because of the protected
disclosures, the picture would have looked very different in early 2021. The
fortunes of the business were improving and the early effects of the pandemic
were waning. It is important not to underestimate the effects of the early
pandemic; the months in 2020 when the relationships were worsening were
times of global fear and uncertainty. They had also lessened opportunities for
in person contact or ‘getting in a room’ which might have had a restorative
effect on relationships.
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With an upturn in the fortunes of the business, we considered that Ben
Wolstenholme’s anxiety about his own financial position would have eased
and it is much more likely that he and Mr Heinl would have been able to reach
at least a short to medium term accommodation about chair pay, particularly
in circumstances where the business would not have been paying very large
sums to Via Talenta Group. Mr Heinl had been a successful CEO for a decade
and led the business through a number of challenges and Ben Wolstenholme
had previously appreciated that. It seemed to us that, had there been no
Project Phoenix, no embarking on an adventure with Ms Kyosti and Mr
Toppin, the improvement in the financial situation would have given all parties
the opportunity to recognise that their commercial interests were aligned and
that they were best off maintaining relationships whilst they considered the
longer term future of the business. Enlightened self interest would have won
out.

It seemed to us that by far the most likely result is that the parties would have
recognised that a managed end to the relationships was in everyone’s
interests and that it was in their commercial interests to ensure that the
recovery of the business was established before seeking to part ways. The
‘historical shares’ already agreed would have been granted to the claimants
and this would have further smoothed relationships and aligned interests.
There would we think have been a more or less uneasy truce through 2021.

It seemed to us that there was strong evidence that the founders were
interested in realising the value contained in the business and pursuing their
other professional interests and that there would have been continued and
more vigorous scoping out of a sale of the business. The claimants would
have wanted to leave and realise their own equity in the business which was
best done by way of a sale or otherwise a negotiated exit given the power the
board had over the price of their shares. We considered that Mr Heinl would
have continued to pursue the possibility of a sale of the business with the
approval of the board.

We considered that there was some measurable prospect that the
relationships would not have endured long enough for there to be a sale of the
business and that there might have been an agreed termination or SOSR
dismissal by the end of 2021. It seemed to us that this was the less likely
result in circumstances where finances were improving, the business was still
working through the effects of the pandemic and jettisoning of the two most
senior members of the leadership team would appear destabilising. Doing our
best we considered that there was a 30% chance of this outcome.

As to whether a dismissal or consensual termination was more likely in this
scenario, it seemed to us that if the parties had made it as far as that and
were receiving and accepting sensible advice, that would increase the
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prospects of a negotiated agreement. However we were conscious that the
value of the shares would have been less at this point than it was
subsequently and that may have made discussions more fractious and
compromise more difficult. A commercial settlement would have significant
advantages for the business in terms of agreement about covenants and non
disparagement clauses and would be likely to have averted the bleeding of
staff which occurred after the claimants’ dismissals. It would have had
advantages for the claimants in that they would have been able to realise
some value for their shares and move on without stigma. Doing our best we
were not able to say that one outcome was more likely than the other and we
put the chances at 50/50.

We considered that there was a 70% chance that the employments would
have continued until the end of 2022 and ended in the context of a sale of the
entire business or an agreed termination and share buyout.

Looking at what a commercial agreement would have looked like, it seemed
to us that, assuming both sides would have had to make some compromises:

The shares (inclusive of historical shares) would have been valued /
purchased at a figure midway between their full value and the amount they
would have been discounted to on the basis of Ms Hotson Moore’s evidence
about minority discounts, ie a discount of 27.5% for Mr Heinl’s shares and
30% for Ms Laikko’s;

They would have received payment in lieu of notice;

They would have received sums for any outstanding bonuses;

They would have received sums for unpaid / untaken TOIL.

Looking at the end of 2022 scenario, we had to consider very carefully what
evidence had which would lead us to conclude that a sale of the whole
business might have occurred. We had no evidence about the state of the
market for businesses of this type and we had sparse evidence of past
approaches / opportunities, none of which had progressed to a very
developed stage. There had never been a firm offer in the past and it was
apparent that finding the right buyer depended on a lot of factors including
there being cultural similarities. We had, of course, Mr Heinl’s opinion about
whether an opportunity would have presented itself but he is not an expert
and his evidence is inevitably self-serving.

What were the prospects of finding a buyer at the right price in 20227 We
concluded that we had insufficient evidence to find that it was more likely than
not that such a buyer would have been found but nor were we persuaded that
there was a negligible prospect of that occuring. Doing our best with the
evidence we had, we concluded that there was a 20% prospect of such a sale
taking place.
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Had there been such a sale, we were asked to conclude that the claimants
would have had a transition period of two years. Mr Heinl had said that it
could have been a longer period. We did not hear any evidence from the
respondents about industry norms and we accepted that Mr Heinl had
significant experience in and knowledge of this industry. We therefore
accepted that a transition period of two years seemed likely in this scenario.

Had there not been a sale, we considered that the likely alternative was a
negotiated exit and buyout of the claimants’ shares. It would have looked at
this point like the value of the company was on an upward trajectory and it
would have been attractive to buy the claimants out. Although Ben
Wolstenholme said in evidence that he would have stuck with the terms of the
Shareholders’ Agreement and Articles, we considered that evidence to be
inherently self-serving and not to reflect the reality of what was likely to
emerge from a negotiation. Assuming that both sides were acting rationally,
the board would have a motive to want to reach agreement rather than have
an acrimonious parting. In those circumstances, we concluded that a value
for the shares would have been negotiated around the values we indicated
above: with a discount of 27.5% for Mr Heinl’s shares and 30% for Ms
Laikko’s.

In terms of how long the claimants would have stayed on after the agreement
was reached, we concluded that whilst Ben Wolstenholme might be eager to
take up the reins again himself, he might also welcome a structured handover.
This might already have commenced before an agreement was finalised. We
were unable to find evidence on the basis of which to prefer an immediate
termination or a year’s handover and so we have split the difference at six
months.

specific arguments

150.

151.

152.

We were asked to consider whether the loss of value of the shares was
recoverable loss, given the significant diminution in value of the shares by the
time of the remedy hearing. It was not suggested that the claimants would
have been able to sell the shares.

We rejected Mr Strelitz’'s argument that it would be unprincipled for us to
award damages under this head because we do not have the High Court’s
power to order the share certificates be handed back to the respondents. It
did not seem to us that that was a barrier to making an award. Any award
would be for the difference in value between the shares at the date they could
have been sold and their current value. It is open to the respondents to
purchase the shares at their current price.

We accepted that, given the respondents’ behaviour, the shares are in limbo.
The claimants can do nothing with them. It appeared that Year 15 Limited has
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not filed accounts this financial year and may itself be in financial peril. Moving
Brands Limited is of course in liquidation. We certainly had no evidence to
suggest its fortunes and hence the value of the shares is likely to recover. The
expert did not say so in her report. The fact that the claimants might have
pursued some other remedy in the High Court did not seem to us in any way
determinative of the question of whether this was loss which was recoverable
in the Employment Tribunal. We are satisfied that there are many examples in
tort where damages are received for loss in value of an asset so this is a type
of loss which can be compensated for in tort.

We therefore conclude that Mr Heinl is able to claim for the loss in value of the
shares.

What shares can Mr Heinl claim for?

154.

155.

156.

Apart from the shares already owned by the claimants, the only further
category they were claiming for by the time of the remedy hearing was the
historical shares.

Mr Strelitz argued that Mr Heinl could not claim for these shares as Mr Heinl
should have made a claim that the failure to issue the shares was an act of
whistleblowing detriment / victimisation.

Whilst such a claim could have been made and considered by the Tribunal
separately, it did not seem to us that that prevented us from considering
whether the failure to issue the historical shares was loss flowing from the
dismissals. It seemed to us that it clearly was. It was agreed in principle that
the shares would be issued. There were some tax and legal matters to sort
out which we concluded were exaggerated by the respondents in their
evidence. Had the respondents not unfairly dismissed the claimants, we are
satisfied that any remaining impediments to issuing the shares would easily
have been sorted out by the end of 2021.

Would there have been salary rises?

157.

158.

159.

What Mr Heinl and Ms Laikko described as the salary framework was not
challenged in evidence.

We were not convinced that the very significant increases made to Ben
Wolstenholme in particular and the large sums paid to Via Talenta Group were
necessarily a good guide to what salary rises would have been received by
the claimants had events been different. It was certainly evidence, however,
that there should have been sufficient funds to increase the claimants’
salaries, which had not risen since 2019, and were, on the basis of their
unchallenged evidence, below market rates.

The rationale for the rises was in part that, in accordance with the framework,
Ms Laikko needed to be paid 15% more than Guy Wolstenholme. However,
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we were not satisfied that Guy Wolstenholme would have had the significant
rise he did had the claimants remained in leadership. We do not think that the
pay bonanza which seems to have occurred after the claimants’ dismissals
would have occurred had they remained at the helm so it did not seem to us
to make sense to apply the framework the claimants described to the salaries
of those who remained in the business to extrapolate what the claimants’
salaries would have been.

160. What we did know was that the claimants had historically been paid below
market rates and that Ben Wolstenholme agreed in May 2020 that Mr Heinl
was underpaid. We also had evidence about the claimants’ historic rates of
pay which showed significant rises after periods without rises so it would not
be unprecedented for there to be a major correction. In FY 2015/2016, Mr
Heinl was paid £130,000, a figure he had been on since 2013 and retained
until 2018, when he received a rise to £180,000.

161. It seemed to us that this was the best evidence we had as to what future rises
Mr Heinl could have expected. We considered that the business would have
seen the rises as justified as the claimants steered it out of the pandemic.
This gave a yearly rate of increase of 6.4%. We considered that Mr Heinl
could have expected the following salary increases:

a) 12.8% in 2021 (to reflect the year without a rise) = £203,040;
b) 6.4% in 2022: £216,034;
c) 6.4% in 2023: £229,860;
d) 6.4% in 2024: £244,571.
162. Reducing the figures by 15% for Ms Laikko gives figures for her of:
a) 2021: £172,584;
b) 2022: £183,629;
c) 2023: £195,381;
d) 2024: £207,885.

Bonuses

163. It seemed to us that the fact that the respondents did not pay themselves
bonus was evidentially meaningless in circumstances where they had hugely
inflated their basic salaries.

164. The claimants had a well-established pay structure in which bonuses formed

a significant part of their overall remuneration. We could see no reason why
they would not have continued to receive bonuses given that the business
was recovering and performing well in the period up to end 2022.
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165. The claimants are clearly entitled to the 2018 bonus which they agreed to
defer. The 2019 bonus would have been delayed but awarded. The claimants
accepted there would have been no bonus in 2020 due to the pandemic. For
2021 there would have been bonuses of about 20% of salary, which was the
average figure the claimants had previously received.

166. We rejected Mr Strelitz’s argument that we had to treat the respondents as
operating the contract in the least onerous way possible. The question for us
in a tortious claim is not how could the respondents have operated the
contracts but how would they have operated them. The respondents did not
argue with the figures put forward by the claimants and we award those
figures.

Directors’ fees

167. The evidence we had showed a lot of money being paid to Via Talenta Group
under a variety of headings. What we could not see was any evidence of
individuals being paid both salaries and directors’ fees. The claimants had not
historically received such fees. We were not persuaded that had they been
retained in employment they would have been paid such fees in addition to
the salaries and bonuses we have described.

168. We did not award any compensation under this head.

169. The claimants’ argument was that they would have paid themselves in lieu of
taking the accrued leave because they would have been to busy to take the
leave. However, there was no contractual provision allowing them to cash in
the TOIL in this way. There was no such provision in the temporary variations
to their terms and conditions which they signed.

170. In those circumstances it did not seem to us that it would have been open to
the claimants to authorise payments to themselves of sums in lieu of TOIL
and we made no award under this head except as explained above in
scenarios where the termination was by agreement.

Other benefits

171. The amount claimed for pension contributions was not disputed.

172. Adifficulty we had with the other benefits claimed by the claimants was that
they had not adduced documentary evidence of sums they had spent in
replacing these benefits.

173. So far as life assurance was concerned, the claimants had not replaced this
benefit so they had no claim for it in any event.
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174. So far as private healthcare was concerned, although we considered it was
unfortunate that the documents were not provided, we accepted the claimants’
evidence as to the sums claimed, which did not seem remarkable to the
Tribunal.

175. So far as the claim for £3080 for Mr Heinl’'s phone was concerned, we had no
documents and no breakdown of how that sum was arrived at. How much was
the handset? What was the cost of the contract? The sum felt like a
guesstimate and we did not feel confident that we could award it and have not
done so.

Loss of investment returns

176. This was an area where we considered Mr Heinl could easily have produced
some documentation which would have showed us what he had historically
invested and what returns he was achieving. We considered that this loss was
insufficiently evidenced. We did not doubt that Mr Heinl had a practice of
investing a part of his earnings but we were not satisfied that he had provided
us with sufficient evidence on the basis of which we could assess a figure for
this loss. We did not make any award under this head.

Costs of mitigation

177. There was no dispute by the respondent about these sums and they seemed
to us to be recoverable under the usual mitigation principles.

Injury to feelings (Mr Heinl)

178. So far as the issue of whether Mr Heinl is entitled to an award for injury to
feelings in respect of his whistleblowing detriment claim, we consider that we
are bound by the decision of the EAT in Virgo Fidelis Senior School v
Boyle which we do not consider to have been impliedly overruled by Santos
Gomez v Higher Level Care Ltd in which the Court of Appeal distinguished
between cases comparable to breach of contract claims such as breach of
Working Time Regulations cases and cases comparable to discrimination. A
number of authorities have emphasised the similarities between
discrimination and whistleblowing.

179. Mr Heinl contended for an award for injury to feelings of £27,000.

180. We bore in mind the extended and threatening course of detriments Mr Heinl
was subjected to. The dismissals were abrupt and brutal. The subsequent
events would have felt very frightening, particularly the gross misconduct
proceedings. We had no difficulty in accepting Mr Heinl’s evidence about his
feelings about these events and the effect on his mental health. This was his
only substantial employment since graduation and the economic future of his
family was put in doubt. The effects of the treatment were significant and
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enduring. We consider that this was a case comfortably at the top of the
middle band of Vento.

In those circumstances we concluded that an award of £27,000 was
appropriate.

Acas Uplift

182.

One of the factors for us to consider in deciding the level of any uplift is the
overall size of the award. For that reason we are deferring a decision on that
aspect of remedy until the further remedy hearing / further submissions.

Aggravated damages

183.

184.

185.

186.

187.

We bore in mind that we must not award compensation twice for the same
injury.

Mr Susskind argued that ‘In British Telecommunications plc v Reid [2004]
IRLR 327, aggravated damages were awarded where the discriminator was
not punished, remained in post, and then promoted. That was the case here:
all of the discriminators prospered from their wrongdoing, and were praised
and rewarded for it.” That analogy did not seem to us to apply; the only
‘discriminators’ were the Wolstenholmes / Moving Brands Limited. The people
who were praised and rewarded were Mr Toppin and Ms Kyosti who did not
know about the protected acts / protected disclosures and who are not liable
for victimisation / whistleblowing detriment.

Mr Susskind pointed to a lack of apology and oppressive use of disciplinary
procedures. We agreed that those were aggravating features but recognised
a significant degree of overlap with injury to feelings.

Mr Susskind pointed out that in HM Prison Service v Salmon [2001] IRLR 425,
aggravated damages were awarded where a respondent attempted to cover
up or trivialise acts of discrimination. We have already found that there was
prolonged effort to conceal the real reasons for and genesis of the claimants’
dismissals that persisted into the proceedings. We considered that was an
aggravating feature. So also were the allegations gratuitously made about the
claimants by Ms Kyosti in her witness statement and in her oral evidence and
by Ben Wolstenholme in his witness statement. This behaviour seemed to us
to be spiteful and intended to wound. We are conscious that the claimants
work in relatively small industry and that the respondents have considerable
power to do them reputational damage.

The latter two matters in particular did not seem to us to cross over with the
award we have made for injury to feelings but we considered that they had a
significantly aggravating effect as described by Mr Heinl in his evidence. That
level of upset seemed to us to justify an award of aggravated damages in the
sum of £15,000.
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Calculations

188.

189.

190.

191.

We have been able to award the sums claimed for the basic award as these
were not in dispute. It was clear that Ms Laikko’s losses would exceed the
statutory cap and so we did not need to engage in detailed calculations and
we have awarded her the maximum compensatory award for an unfair
dismissal at the relevant date.

So far as compensation for Mr Heinl’s financial losses is concerned, we
canvassed with the parties on the last occasion the possibility that our findings
might mean we did not have expert evidence on share value at particular
relevant dates. This has proved to be the case. We are also conscious that
our findings may properly give rise to further submissions on matters such as
when pay rises would have taken effect and the impact of tax and National
Insurance.

There are also the questions of interest, Acas uplift and grossing up for tax to
consider.

It seems likely that there will need to be a further hearing to deal with the
outstanding matters, unless the parties are able to reach agreement, and | am
listing a case management preliminary hearing to give directions.

Employment Judge Joffe
Date: 4 August 2025
Sent to the parties on:

11 August 2025
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