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	Hearing held on 10 June 2025
Site visit made on 11 June 2025

	by Paul Freer BA (Hons) LLM PhD MRTPI

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 11 August 2025



Application Ref: COM/3337713
Register Unit: CL493 Trewellard Common
Registration Authority: Cornwall Council
· The application, dated 13 June 2023, is made under Schedule 2 paragraph 4 of the Commons Act 2006 (‘the 2006 Act’).  
· The application is made by The Open Spaces Society.  
· The application is to register waste land of a manor as common land in the register of common land.  

	
	
	
	


[bookmark: _Hlk193191605]Decision. The application is allowed and the land shown hatched in blue on the plan attached to this decision shall be added to the commons register
The Application Land
The application relates to land at Trewellard Common, located on the north side of the B3318 to the east of the village of Trewellard, Cornwall.
Main Issues
The main issue is whether the land is waste land of a manor and whether before 1 October 2008:
(a) the land was provisionally registered as common land under section 4 of the Commons Act 1965 (“the 1965 Act”);  
(b) an objection was made in relation to the provisional registration; and  
(c) the provisional registration was cancelled in the circumstances specified in sub-paragraphs (3), (4) or (5) of the Commons Act 2006 (the 2006 Act). 
Subparagraph (5), on which the applicant relies, requires that the person on whose application the provisional registration was made requested or agreed to its cancellation (whether before or after its referral to a Commons Commissioner).  
Reasons
Whether the land had been provisionally registered as common land under section 4 of the Commons Registration Act 1965
An application to provisionally register land at Trewellard Common was made by Mrs Mabel Trembath in July 1969 (No. 1586) and entered in the register of common land. I shall refer to this as the ‘1969 application’. The extent of the land to which the 1969 application related is shown edged in red in plans supporting that application and produced to me by the Open Spaces Society. 
Whether an objection was made to the provisional registration
An Objection was made to the registration of the land in February 1971 (No.948) on the grounds that the land was not common land at the date of registration.  The Open Spaces Society produces a plan that formed part of that objection. That plan shows a broadly rectangular parcel of land (edged in red) extending along the north side of the B3318 and which includes part of the land to which the application now made by the Open Spaces Society relates. The application now made by the Open Spaces Society does not include all of the land to which the objection related. Apart from a thin sliver of land adjoining the B3318, the majority of the land to which the objection relates have been excluded from the application made by the Open Spaces Society.
Whether the provisional registration was cancelled as set out in subparagraph (5)
As part of its evidence, the Open Spaces Society provides a copy of the decision made by the Chief Commons Commissioner on 29 April 1975 to confirm the registration with a modification, namely the exclusion of the land to which the objection related. The objector to this application, Mr Angwin, acknowledges that the Chief Commons Commissioner considered all relevant aspects in making his decision, including whether the land was waste of the manor. 
On the evidence that is before me, I am satisfied that the land to which the current application relates formed part of land that was provisionally registered as common land under the Commons Registration Act 1965, but was subsequently cancelled. Consequently, on the balance of probability, I am satisfied that the land is eligible for registration as common land under paragraph 4(5) of Schedule 2 to the Commons Act 2006. 
Whether the land is waste land of a manor
The application land is located in the parish of St Just, within which there were four manors. The records for the manors of Brea and Lafronda do not survive. The manor of Kelynack was situated in the south of the parish, some distance from the application land. This would suggest that, on the balance of probability, the application land was not in the manor of Kelynack. This leaves the application land as being most likely to have been within the manor of Trewellard, for which the records do survive in terms of court rolls, particulars and rentals.
The Tithe Map for the parish of St Just (1841) shows the application land as being part of ‘Trewellard Common’. The application land is shown as Plot No.849, being grouped with Plot No.942 for the purposes of apportionment. The Tithe apportionment of 1843 describes Trewellard Common as being ‘Heathy Pasture’ for which a small rent was payable, although it is not possible to determine the respective apportionments for plots Nos. 849 and 942.   
The ‘Reference book to maps for manor of Trewellard, St Just in Penwith’ includes entries for the land adjacent to the application land, but not for the application land itself. This evidence is therefore only of tangential value.
The objector refers to a different document, namely the ‘Reference of the Manor of Trewellard in the Parish of St Just: the property of Mrs Robyns and others, 1885’. Amongst other things, this document includes reference to a “House partly built and common” on a plot numbered 1437c. This parcel of land appears to have been formed by enclosing parts of plots 1437, 1437a and 1437b and said to be of some 1.58 acres in area (in modern terminology). It is not immediately apparent from the map dating to 1878-86 where that parcel of land was located. This leads the objector to speculate that plot 1437c could be the application land, or part of it.
I acknowledge that there is a possibility that plot 1437c could have been the application land. If this was the case, then the land would have been occupied and not waste of the manor. However, apart from the document cited by the objector, there is no evidence that this is the case. Absent that evidence, this is no more than speculation on the part of the objector. Accordingly, on the balance of probability, I can only afford the objector’s speculation limited weight.
The objector raises the possibility that the reference to ‘waste’ in this same document might refer to industrial waste rather than waste of the manor. This stems from the use of the term ‘wastrel’ in the document which in other contexts has also been used to describe industrial waste. 
I am not entirely convinced that the term ‘wastrel’ in this document is not a function of the style in which the word is written and possibly might simply be the word ‘waste’. Nevertheless, some credence to the possibility that ‘wastrel’ means industrial waste is provided by the more recent history of the application land which, at the time of purchase by a previous owner, was subject to notices stating that the land was covered with old mine waste in the form of piles of stones from the mining of tin locally. These stones were subsequently removed from the land by the Geevor mine and the land covered by topsoil.
Given the long-standing association of this area with mining activities, the use of this land for the dumping of industrial (mining) waste is likely to have occurred at some point. However, there is no evidence before me to suggest that the land had ‘waste upon it’ at the time when the land could have been the waste of manor.
Moreover, the question of whether land is waste land of the manor must be satisfied at the time the application or proposal is submitted. It is reasonable to conclude from the evidence provided that any use of the application land for dumping of industrial (mining) waste was for a temporary period only and that all traces of that use have now been removed. I therefore conclude, on the balance of probability, that the reference to ‘wastel’ in the ‘Reference of the Manor of Trewellard in the Parish of St Just: the property of Mrs Robyns and others, 1885’ did not mean industrial waste but referred to waste of the manor.
Having regard to the above, I conclude that on the balance of probability the land is waste land of a manor, specifically the manor of Trewellard.
Whether the land fulfils the character of waste land of a manor
It is seldom possible to prove definitively that a particular parcel of land is of a manor. But it is sufficient to show that, on the balance of probabilities, the land lies in an area which is recognised to have been, or still be, manorial, and there is no convincing evidence to the contrary.
The definition of waste land of a manor arising from the case of Attorney General v Hanmer [1858] 2 LJ Ch 837 (Hanmer) is ‘the open, uncultivated and unoccupied lands parcel of the manor other than the demesne lands of the manor’. Demesne land is land within a manor owned and occupied by the lord of the manor for his own purposes. For land to be occupied it is considered that there must be some exclusivity of physical use by a tenant or owner alone. 
Whether the land is open
The application land is, and has historically been, open in the usual meaning of that word. The application site is bordered by stone walls and stock fencing for purposes of preventing livestock from straying onto the road (B3318). There are no walls or enclosures on the site itself, such that the site is entirely open land between the boundary enclosures and the road. 
Mr Angwin explains that he would enclose the land if he was able to but that wood and wire fencing is not sufficiently robust for that purpose. This leaves just stone walls and electric fencing as the only realistic options. Mr Angwin explains that building stone walls is prohibitively expensive and that electric fencing on the road boundary would not be acceptable on public safety grounds. For those reasons, the land has remained unenclosed.
I fully understand the reasons why the application land has not been enclosed. Nonetheless, the guidance published by DEFRA entitled Part 1 of the Commons Act 2006: Guidance to commons registration authorities and the Planning Inspectorate (the 2014 Guidance) states that in this context ‘open’ means unenclosed. There is no dispute that the application land was unenclosed on the date on which the application was made, and therefore open in terms of the 2014 Guidance.
Whether the land is uncultivated
The application land is covered by thick bracken and brambles which Mr Angwin explains is in part due to the limited use of pesticides. Mr Angwin goes on to explain that the land was ‘improved’ by a previous owner and describes his ongoing attempts to control furze/brambles encroaching from the Trewellard Common. There is, however, a significant difference between keeping the land free (or attempting to keep it free) from unwanted intrusive plant species and purposefully cultivating a crop on the land. It is therefore my view that the land is uncultivated, insofar as there is no engagement with farming or activity with the soil which causes it to be broken for productive purposes. 
Whether the land is unoccupied
The land is not occupied to the exclusion of others in the terms set out in 2014 Guidance albeit, in practical terms, the land could not realistically be used by others for any purpose due to the thick bramble and bracken that covers over the whole of the land. 
Overall, the land fulfils the character of waste land of a manor.
Other Matters
The objector questions the purpose behind the application and for whose benefit it was submitted. I can understand the logic that underpins that question when looked at from the objector’s perspective. The land is covered by thick bracken and brambles, to the extent that is virtually impenetrable on foot. It is therefore difficult to envisage what practicable use the public could make of that land. Nevertheless, that is not a consideration that I can take into account.
Conclusion  
The application land fulfils the character of waste land of a manor. There is no convincing evidence to the contrary. It is therefore reasonable to conclude, on the balance of probability, that the land was the waste for the manor of Trewellard at some point. It is settled case law that land is ‘of the manor’ if it can be shown to be land which is, or was, formerly connected to a manor. Consequently, when looked at in the round, the evidence does show on the balance of probability that the application land was waste land of a manor.
The application is approved and the land hatched in blue shown on the plan attached to this decision shall be added to the commons register. 

Paul Freer
INSPECTOR
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In support of the application

Dr Frances Kerner							Open Spaces Society

Objecting to the application

Mr Alastair Angwin							Landowner

For the Registration Authority (in a supporting capacity only)

Ms Hannah Rodgers

Mr Lucas Humphries 

Interested persons

Mr Tomas Hill

Mr Martin Wright
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	Plan

	This is the plan referred to in my decision dated:

	by Paul Freer BA(Hons) LLM PhD MRTPI

	Land at: Trewellard Common, Cornwall
Reference: COM/3337713

	Scale: Not to scale
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