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	Site visit made on 21 March 2023

	by Nigel Farthing LLB

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 16 July 2025



	Order Ref: ROW/3287165M

	This Order is made under Section 53(3)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Suffolk County Council (Parishes of Brent Eleigh, Lavenham and Preston St Mary) Modification Order 2020.
The Order is dated 23 December 2020 and proposes to modify the Definitive Map and Statement for the area by adding restricted byways in the parishes of Brent Eleigh, Lavenham and Preston St Mary, upgrading a bridleway and footpaths to restricted byway and deleting a bridleway, all as shown on the Order Map and described in the Order Schedule.
There was one objection outstanding when Suffolk County Council (‘SCC’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.
In accordance with Paragraph 8(2) of Schedule 15 to the 1981 Act notice has been given of the proposal to confirm the Order with modifications.

	

	

	Summary of Decision: The Order is confirmed subject to modifications set out in the Formal Decision.
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Procedural Matters
This decision should be read in conjunction with the Interim Order Decision (“ID”) dated 19 June 2023 (incorrectly titled ‘Order Decision’), with the numbers in square brackets representing particular paragraphs in the ID. The ID proposed to confirm the Order with a modification of the status of the Order route from a restricted byway to a bridleway.
One duly made objection, and one representation were received to the proposed modification. I have considered the objection and representation in reaching this decision.
In this decision I shall, for consistency, refer to the objector to the proposed modification as the Applicant, as they submitted the application for the Order as made by SCC. In consequence I shall continue to refer to the original Objector (who has made the representation) as the Objector.
The Applicant has introduced new evidence in support of the objection. The Objector has commented on the new evidence in the representation.
A copy of the Order map is attached to the ID. In this decision reference is made to various points annotated on the map and for ease of reference a copy of the same map is attached to this Order Decision.
The Main Issues
The main issues are set out in the ID. The issue now before me is whether there is any new evidence or argument sufficient to justify a departure from the findings of the ID. In undertaking that review it will be necessary to consider any such new evidence or argument alongside that available to me when writing the ID.
The Order seeks, by way of upgrading or addition, to record the Order route as a restricted byway with the re-alignment of one section. The ID proposes to modify the Order so as to record the Order route with the status of a bridleway. Accordingly, the principal issue before me is whether the evidence demonstrates, on a balance of probabilities, that the Order route should be recorded as a restricted byway, as a bridleway, or with some other status.
Reasons
New evidence
The Applicant has introduced various pieces of new evidence to bolster his assertion that the Order should be confirmed as made. I shall review each piece of evidence before considering the impact it might have upon the conclusion reached in the ID.
Road names
The Applicant has produced an annotated OS map which he relies upon in support of representations made about the names of various ‘roads’ in the vicinity of the Order routes. In particular the Applicant asserts that the route referred to in the Board survey as Hill Farm Lane in fact extended from the termination of the U8138 to Hill Farm gate and thus incorporated part of what is now known as Clay Lane. Part of the relevance of this is that, if correct, it would mean that both ends of the section of Hill Farm Lane forming part of the Order routes were recorded as hard roads, with the middle section being recorded as a green lane. The Applicant argues that the middle section could not have enjoyed a different status to the end sections.
The Applicant also argues that the remaining part of the Order route now known as Clay Lane was formerly known as ‘Lavenham Back Road’ or ‘Back Road to Lavenham’ and that ‘Clay Lane’ was the name given to the eastern continuation of the Order route. Accordingly, it is argued that discussion which took place in April 1873 cannot reliably be attributed to the Order route and, in any event, he argues that the meeting did not decide the status of the section of route in question, but only that the parish ‘in vestry’ should decide whether it should be repaired.
In response the Objector argues that any highway coming into existence prior to 1835 was necessarily repairable by the parish, with statutory sanctions in place to ensure compliance. Thus, if the Order routes pre-date 1835 the parish would not have had a discretion whether or not to maintain, and consequently the only proper interpretation of the evidence is that the route under discussion in 1873 was not then regarded as a vehicular highway.
The Objector rejects the Applicants arguments as to which route was being referred to as Clay Lane and asserts that the identification of the relevant waywardens is strongly suggestive that it was in fact the Order route that was being discussed.
It is difficult to reach clear conclusions on this evidence. Undoubtedly there is some confusion as to the names applied to particular routes at different times. The clarification of the extent of Hill Farm Lane in the Victorian period is relevant in demonstrating that both ends of the route were recorded as hard roads.
Report from the Bury and Norwich Post 19th July 1864
The parties disagree as to the meaning and relevance of a route being recorded in the Survey as a ‘green road’. The Applicant has produced in evidence an extract from the Bury and Norwich Post dated 19th July 1864. The article contains a report of a meeting of the Board. The Applicant argues that the report indicates that only green roads considered by the parish waywarden to be highways were included in the Survey. 
The Objector disputes this interpretation, arguing that the report indicates that all green roads were to be measured and thus included in the Survey.
The report is perhaps capable of different interpretations. It is clear that green roads were not originally included in the Survey and that at the meeting being reported, the surveyor was instructed to revisit the parishes and to measure all green roads. It is also apparent from the report that the Board recognised that not all green roads were highways. The surveyor was asked to liaise with the parish waywardens as to whether particular green roads were highways, but the report does not indicate whether the surveyor was then to record all green roads, or only those which the waywardens identified as highways. 
Guide Posts and OS 25” map 1904
The Applicant has produced an extract from the 1904 25” OS sheet which has ‘GP’ (indicating the presence of a guide post) annotated at the eastern terminus of the Order route Clay Lane where it meets the U8133. A guide post is also indicated on the hand drawn map in the 1882 OS Boundary Remarks Book. Section 24 of the Highways Act 1835 required ‘the surveyor of every Parish’ to erect a stone or post at every point where two or more highways met, indicating the name of the next town or village. The Applicant also relies upon a plan in the Boundary Remarks Book which shows the Order route at point Z annotated ‘to Lavenham’. 
The Objector accepts the existence of a guide post is evidence of the meeting of two highways, and accepts that the Order route led to Lavenham, but does not accept that the highways in question were necessarily of vehicular status.
I accept it is more probable that a guide post would have only been erected to indicate a vehicular way, but I can attach little weight to this evidence.
Bartholomew’s Map 1903
The Applicant produces an extract from Bartholomew’s Map (1903) which shows both elements of the Order route. Hill Farm Lane is depicted as a ‘Secondary’ route ‘Good’, ‘suitable for cycling’. Clay Lane is shown uncoloured, indicating an “inferior” road, “not to be recommended to cyclists”.
The Objector makes the point that the representation of a route is no evidence of a public right of way and notes that the map shows in the same manner as Clay Lane a number of other routes in the vicinity which are now regarded as footpaths or occupation tracks.
Bartholomew’s Maps were used frequently by cyclists and depicted routes that were physically suitable for that purpose. They did not claim to identify public rights of way (and included a disclaimer to that effect). I can attach little weight to this evidence. The depiction of the routes, and the reference to Clay Lane being an inferior road, is suggestive of ways which, if public, were a minor part of the highway network.
Finance Act 1910
No evidence relating to the Finance Act valuation was submitted in support of the original application. The Applicant has now submitted copies of the Finance Act maps covering the whole length of both Order routes which are shown in their entirety uncoloured and thus not part of any taxable hereditament. 
The Applicant asserts that this treatment of the Order routes is “strongly suggestive” of vehicular highway status, pointing out that a route with lesser public rights would be dealt with by way of deduction from the value of a dutiable hereditament rather than by way of exclusion from it. 
The Objector refers to the presumption that, where ownership of a road is unknown, adjoining landowners are presumed to own up to the mid-point. In this case the evidence does not indicate whether the land on either side of the Order routes was in separate ownership so as to potentially require reliance on the presumption to establish ownership of the Order routes. The Objector also refers to the Consistency Guidelines treatment of Finance Act evidence.
The most common reason for the depiction of a road as uncoloured on a Finance Act map is that it was considered to be a vehicular highway, but, as explained in the Consistency Guidelines, other explanations are possible. Accordingly, the weight that can be attached to this evidence is limited. Whilst circumstances could exist whereby a route with lesser public status than a vehicular highway could be shown as uncoloured, such instances would be relatively uncommon.
Conclusions
My task is to assess whether any new evidence or argument put forward at this stage, when considered together with the evidence detailed in the ID, justifies a different conclusion being reached. The standard of proof to be applied to the evidence is a balance of probabilities.
The new evidence which has been presented is of varying degrees of assistance to me. The evidence in relation to road names and the Board Survey does not give the clarity that the Applicant suggests. 
I accept that the Order route from the termination of the U8138 (point X on the Order map) to Hall Farm was part of a route at one time known as Hall Farm Lane and that this extended west of point X along the U8138 and north from point E along the U8133. In the Survey both of these unclassified roads were shown as hard roads whilst the Order route section was shown as a green road. I accept the Applicant’s submission that in effect this raises a presumption that the intervening section of the route should enjoy the same status as the two ends and that the decision in Eyre v New Forest Highway Board (1892) 56 JP 157 is authority for this proposition. I also accept that a route shown as a hard road in the Survey is more likely than not to be a vehicular highway. However, the evidence of the 1873 meeting, if I were satisfied this concerned the Order route, could rebut that presumption.
The further evidence in relation to road names is of little positive assistance to me. I cannot now be satisfied whether the Clay Lane being discussed at the 1873 meeting was the Order route, or some part of it. It could have been a section of the Order route, but the evidence is sufficient to cast some doubt on this and indeed to generally muddy the waters. The weight that I can attach to this is accordingly reduced from that I was able to attribute in the ID.
It remains unclear to me what criteria were used for the inclusion of green roads in the Survey and therefor the fact that part of Clay Lane was included as a green lane does not, of itself, assist me in determining whether it was a vehicular highway. However, as with Hill Farm Lane, the green road section of Clay Lane is bounded at each end by routes recorded in the Survey as hard roads, thus giving rise to the same presumption following the precedent of Eyre v New Forest Highway Board.
The evidence of the guide post does not carry significant weight, but what weight it does have is, on balance, more supportive of a vehicular highway than otherwise. Bartholomew’s map is consistent with the existence of the Order routes as vehicular highways (albeit minor roads) but because of the disclaimer as to public rights of way, I can attach little weight to this. 
The evidence which does carry some weight is that of the Finance Act map. Although not in any sense conclusive, the depiction of the routes on the Finance Act map is, in the absence of any better explanation, good supporting evidence of vehicular highway status, and is certainly consistent with that.
My finding in the ID was made on the balance of probabilities and relied significantly on the report of the 1873 meeting which appeared to indicate that Clay Lane was something less than a vehicular highway. The other strands of evidence which were consistent with vehicular highway status were not sufficient to overcome the weight I attached to the 1873 report. 
My conclusion, with the benefit of the further evidence and argument considered herein, is that the weight I can attach to the 1873 report is reduced whilst the evidence in favour of vehicular highway status is bolstered, primarily by the Finance Act, but also by the consistency of the other new evidence. 
Considering the totality of the evidence I find that there is a consistency to the various strands which are either supportive of, or consistent with the routes having vehicular highway status. Whilst none of the evidence is on its own conclusive, the representation of the Order routes on all of the maps considered, and their physical characteristics is consistent with this status. The only credible doubt results from the Survey, and particularly the report of the 1873 meeting. For the reasons I have given, I can attribute less weight to this and that is insufficient to overcome the combined weight of all other factors.
Other matters
In the ID, under the heading ‘Other Matters’ I outlined a request from SCC that the Order, if confirmed, be amended by changing ‘Lavenham RB29’ to Lavenham RB30 as that designation is used for another route in the parish. Whilst that issue was not relevant given my conclusions in the ID, it is pertinent given my conclusion that the Order should be confirmed, and I agree that it is in the interests of everyone that any confusion from the designation of the Order route should be avoided, and accordingly I accept that the Order should be amended accordingly.
In the ID I had also noted the Objector’s representations in relation to the OS Sheet Numbers given in the Order. I accept that the Order should be amended to incorporate these changes.
Overall Conclusion
Having regard to these and all other matters raised, I conclude that the Order should be confirmed with the modifications set out in the Formal Decision below.
Formal Decision
The Order is confirmed subject to the following modifications:
Delete all references to “Lavenham Restricted Byway 29 in the Order and replace with “Lavenham Restricted Byway 30”
In the Schedule Part 2: -
Under “Preston St Mary Restricted Byway 26” after “1884 sheet 64/10” add “and 1885 sheet 64/14”
Under “Preston St Mary Restricted Byway 27” delete “1884 sheet 64/10” and insert “1885 sheet 64/14”
Under “Lavenham Restricted Byway 29” delete 1884 sheet 64/10” and insert “1885 sheet 64/14”
Under “Brent Eleigh bridleway 7” delete “1884 sheet 64/10” and insert “1885 sheet 64/14 and 1886 sheet 64/13”

Nigel Farthing		
Inspector
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