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Title Number 
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Orders under the 1997 Act and 2003 Act Rule 77.30 

Supply of court documents Rule 77.31 

Appeals Rule 77.32 

 

Scope of this Part 

77.1 

This Part contains rules about— 

(a) in Section 1, applications for a serious crime prevention order under section 8 

of the Serious Crime Act 2007 and related applications under sections 9, 17 

and 18 of that Act; and 

(b) in Section 2, applications under section 54(3) of the Criminal Procedure and 

Investigations Act 1996 for an order quashing an acquittal; and 

(c) in Section 3, referrals of release decisions under section 32ZAA of the Crime 

(Sentences) Act 1997 and section 256AZBA of the Criminal Justice Act 2003. 

 

SECTION 3  

REFERRAL OF RELEASE DECISIONS 

SUB-SECTION 1 

GENERAL 

Scope 

77.16  

This Section applies where the Secretary of State directs the Parole Board to refer a 

release decision to the High Court under section 32ZAA of the Crime (Sentences) 
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Act 1997 (“the 1997 Act”) or section 256AZBA of the Criminal Justice Act 2003 (“the 

2003 Act”). 

 

Part 8 procedure 

77.17  

The Part 8 procedure applies to proceedings under this Section with the following 

modifications. 

 

Proceedings under this Section 

77.18  

In proceedings under this Section— 

(a) the referral of a release decision shall be treated as an application by the 

Secretary of State; 

(b) the Secretary of State is the claimant;   

(c) the prisoner is the defendant;  

(d) the Parole Board and any victim (as defined in Section 1 of the Victims and 

Prisoners Act 2024) of an offence to which the referral relates are not parties; 

(e) rules 8.7 and 8.8 shall not apply. 

 

The application  

77.19 

(1) The claim form must— 

(a) state that the Parole Board has been directed by the claimant to refer the 

release decision to the court because the claimant considers that— 

(i) the release of the defendant would be likely to undermine public 

confidence in the parole system; and 

(ii) if the case were referred, the High Court might not be satisfied that it is 

no longer necessary for the protection of the public that the defendant 

should be confined; 
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(b) identify the provisions in the 1997 Act or the 2003 Act under which the 

direction was made; and 

(c)  state that the claimant will file and serve all further material in accordance 

with paragraph (2). 

(2) Rule 8.5(1) is modified such that, not later than two days after the date on which 

the claim form is filed, the claimant must file with the court and, together with the 

claim form, serve on the defendant— 

(a) the claimant’s reasons for considering why the court might not be satisfied 

that it is no longer necessary for the protection of the public that the defendant 

should be confined; 

(b) any representations regarding the directions the court may include as to the 

conditions to be included in the defendant’s licence on release; 

(c) the Parole Board’s decision letter; 

(d) all information and reports served on and considered by the Parole Board; 

and 

(e) any further information the claimant considers relevant to the application. 

(3) Paragraph (2) is subject to rule 77.20. 

(4) In any proceedings under this Section, the claimant may not rely on any written 

evidence or information unless— 

(a) it has been served in accordance with— 

(i) a rule or practice direction under this Section; or 

(ii) a direction of the court; or 

(b) the court gives permission. 

(5) Without prejudice to Sub-section 2, until the proceedings to which this Section 

applies are concluded, the claimant must file and serve on the defendant any 

material which—  

(a) adversely affects the claimant’s case; or  

(b) supports the defendant’s case. 
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SUB-SECTION 2 

NON-DISCLOSURE 

Applications for non-disclosure 

77.20 

An application under section 6(2) of the Justice and Security Act 2013 (“the 2013 

Act”) or rule 77.22 must be made— 

(a) when the claimant files material under rule 77.19(2); or 

(b) if they have filed their material under rule 77.19(2), when the claimant files 

any additional material in respect of which they wish to make an application. 

 

Applications under Part 2 of the 2013 Act 

77.21 

Where Part 2 of the 2013 Act applies to proceedings under this Section, Part 82 shall 

apply. 

 

Applications other than under Part 2 of the 2013 Act 

77.22 

(1) This rule applies where, on application by the claimant, the court considers that— 

(a) the disclosure of any information or any report (“the relevant material”) would 

adversely affect— 

(i) the prevention of disorder or crime; or 

(ii) the health or welfare of the defendant or any other person; and  

(b) withholding the relevant material is a necessary and proportionate measure. 

(2) Where this rule applies, the court must direct that the relevant material— 

(a) be withheld from the defendant and their legal representative;  

(b) be withheld from the defendant, but disclosed to their legal representative, in 

full or in a summary or redacted version, subject to the legal representative 

undertaking to the court not to disclose the relevant material or the summary 
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or redacted version (as the case may be) to the defendant, or to any other 

person except as directed by the court and provided in the undertaking;  

(c) be disclosed to the defendant and their legal representative in a summary or 

redacted version; or 

(d) be withheld from the defendant and their legal representative, but disclosed to 

a special advocate. 

(3)  The court may vary or set aside a direction under paragraph (2) on application or 

of its own motion. 

 

Relevant material and statement of reasons to be filed 

77.23 

(1) An application under rule 77.22(1) must— 

(a) include the relevant material; 

(b) identify the persons from whom the relevant material should be withheld; 

(c) set out the reasons for withholding the relevant material and explain why it is a 

necessary and proportionate measure; 

(d) if the claimant proposes disclosure in a summary or redacted version, include 

a draft of that document; and  

(e) state whether the claimant will withdraw and no longer rely on the relevant 

material in the event of the application being refused. 

(2) When an application is made under rule 77.22(1), the application need not be 

served on the defendant, but the claimant must, at the same time as filing the 

application— 

(a) notify the defendant that an application has been made, whether or not a 

special advocate has already been appointed;  

(b) if the application proposes disclosure to the defendant in a summary or 

redacted version, include with the notification a draft of that document; and 
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(c) if one has been appointed in respect of an earlier application under rule 

77.22(1), serve on the special advocate the application and accompanying 

material under paragraph (1). 

(3) Where paragraph (2)(c) applies, the special advocate may file and serve on the 

claimant written submissions regarding the application within 14 days of service of 

the application. 

 

Consideration of the application 

77.24 

(1) Where the court considers an application under rule 77.22(1) it may— 

(a) determine the application without a hearing; or 

(b) direct a hearing of the application. 

(2) Rule 23.8(3) is modified to provide that, under this rule and rule 77.28, a party 

includes a special advocate if one has been appointed. 

(3) Where the court makes a direction under rule 77.22(2)(b), within 7 days after the 

date on which the defendant is notified of the court’s decision or such other period as 

the court may direct, the legal representative must— 

(a) file and serve on the claimant the required undertaking; or 

(b) inform both the court and the claimant of their decision not to do so. 

(4) Where the legal representative— 

(a) gives the required undertaking under paragraph (3), the claimant must, within 

two days of the date on which it is served on them— 

(i) serve on the legal representative the relevant material in full or as 

directed; or 

(ii) inform both the court and the defendant of their decision not to rely on 

it; or 

(b) does not give the required undertaking within the time specified in paragraph 

(3) or informs the court of their decision not to give undertakings, the claimant 

must seek further directions from the court. 
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(5) Where the court does not give permission to withhold relevant material from the 

defendant, or has made a direction under rule 77.22(2)(c), within seven days after 

the date on which they are notified of the court’s decision or such other period as the 

court may direct, the claimant must— 

(a) serve on the defendant the relevant material in full, or as directed; or  

(b) inform both the court and the defendant of their decision not to rely on it. 

(6) Where the claimant has informed the court of their decision not to rely on the 

relevant material in full or as directed— 

(a) the claimant shall not be required to serve the relevant material on the 

defendant or comply with the direction; but 

(b) the court may, at a hearing on notice, if it considers that the relevant material 

or anything that is required to be summarised or redacted might adversely 

affect the claimant’s case or support the case of the defendant, direct that the 

claimant is not to rely on such points, or that the claimant makes such 

concessions or takes such other steps, as the court may direct. 

 

Hearings 

77.25 

(1) Where the court considers it necessary to exclude the defendant from any 

hearing or part of that hearing to ensure that relevant material subject to a direction 

under rule 77.22(2) is not disclosed to them, the court must direct that the hearing, or 

that part of it from which the defendant is excluded, be conducted in private. 

(2) Unless the court directs otherwise, the court shall serve notice of the date, time 

and place fixed for a hearing on every party and, if one has been appointed for the 

purposes of the proceedings, the special advocate or those instructing the special 

advocate. 
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Special Advocates 

77.26 

(1) In any proceedings to which this Sub-section applies, the court may at any stage 

direct the claimant to request the Attorney General to appoint a special advocate to 

represent the interests of the defendant.  

(2) The function of a special advocate is to represent the interests of the defendant 

by, for example– 

(a) making submissions to the court at any hearing from which the party and that 

party’s legal representative are excluded; 

(b) adducing evidence and cross-examining witnesses at such a hearing; 

(c) making applications to the court or seeking directions from the court where 

necessary; and 

(d) making written submissions to the court, including whether relevant material 

withheld under rule 77.22(2) should be disclosed in full or in a summary or 

redacted version. 

(3) Where the court makes a direction under paragraph (1), the claimant— 

(a) must within seven days of receipt of notification of their appointment, serve on 

the special advocate, copies of— 

(i) the claim form and further material specified in rule 77.19(2), and any 

further evidence served on the defendant;  

(ii) the acknowledgement of service and any further evidence served by 

the defendant; 

(iii) the application under rule 77.22(1) and the relevant material and 

documents specified in rule 77.23(1); and 

(iv) if applicable, the court’s direction under rule 77.22(2); and 

(b) may not rely on the relevant material which is the subject of the application 

under rule 77.22(1) unless a special advocate has been appointed, and the 

relevant material has been served on them. 
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Special advocates – communicating about proceedings 

77.27 

(1) A special advocate may communicate with the defendant, or their legal 

representative, at any time before the claimant serves the relevant material on the 

special advocate. 

(2) After the relevant material has been served on the special advocate, they must 

not communicate with any person about any matter connected with the proceedings, 

except in accordance with paragraphs (3), (4) or (8)(b) or with a direction of the court 

pursuant to a request under paragraph (5). 

(3) The special advocate may, without directions from the court, communicate about 

the proceedings with– 

(a) the court; 

(b) the claimant; 

(c) the Attorney General and any persons acting for the Attorney General;  

(d) any other person, except for the defendant or their legal representative, with 

whom it is necessary for administrative purposes for the special advocate to 

communicate about matters not connected with the substance of the 

proceedings. 

(4) The special advocate may communicate with the defendant or their legal 

representative with the express agreement of the claimant. 

(5) The special advocate may request directions from the court authorising them to 

communicate with— 

(a) subject to paragraph (6), the defendant or their legal representative; or 

(b) with any other person. 

(6) Where the special advocate wishes to communicate with the defendant or their 

legal representative, the special advocate may not, without good reason, request 

directions under paragraph (5)(a) unless the claimant has refused their request 

under paragraph (4). 
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(7) Where the special advocate requests directions under paragraph (5)– 

(a) the special advocate must notify the claimant of the request; and 

(b) the claimant must, within two days or such other period as may be directed by 

the court, file and serve on the special advocate notice of any objection to the 

proposed communication, or to the form in which it is proposed to be made. 

(8) Paragraph (2) does not prohibit the defendant or their legal representative 

communicating with the special advocate after the claimant has served relevant 

material on the special advocate, but— 

(a)  they may only do so in writing; and 

(b) the special advocate must not reply to the communication other than in 

accordance with directions given by the court, except that the special 

advocate may, under paragraph (4) or without such directions, send a written 

acknowledgment of receipt. 

 

Consideration of the claimant’s objection under rule 77.27(7)(b) 

77.28 

(1) If the claimant objects to a proposed communication under rule 77.27(7)(b)—  

(a) the special advocate may file and serve on the claimant a reply to the 

objection; 

(b) the claimant and the special advocate must file with the court a schedule 

identifying the issues which cannot be agreed between them and which 

must— 

(i) give brief reasons for their contentions on each issue in dispute; and 

(ii) set out any proposals for the court to resolve the issues in dispute. 

(2) On receipt of the claimant’s objection, the special advocate may give notice that 

they do not challenge it. 

(3) The court may— 

(a) consider the claimant’s objection without a hearing; or 
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(b) if the court considers that it is necessary before it can determine the matter, 

direct a hearing. 

 

Failure to comply with directions 

77.29 

(1) Where the clamant or special advocate fails to comply with a direction of the 

court, the court may serve on the claimant or the special advocate a notice which 

states– 

(a) the respect in which they have failed to comply with the direction; 

(b) a time limit for complying with the direction; and 

(c) that the court may proceed to determine the proceedings before it, on the 

material available to it, if they fail to comply with the relevant direction within 

the time specified. 

(2) Where the claimant or special advocate fails to comply with such a notice, the 

court may proceed in accordance with paragraph (1)(c). 

 

Orders under the 1997 Act and 2003 Act 

77.30 

(1) Where the court makes an order in any proceedings to which this Sub-section 

applies, it may withhold any, or any part, of its reasons if and to the extent that it is 

not possible to give those reasons without disclosing material, the disclosure of 

which would adversely affect— 

(a) the prevention of disorder or crime; or 

(b) the health or welfare of the defendant or any other person. 

(2) Where the court’s judgment does not include the full reasons for its decision, the 

court must serve on the claimant, the defendant’s legal representative if appropriate, 

and, if appointed, the special advocate, a separate written judgment giving those 

reasons. 
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Supply of court documents 

77.31 

Unless the court otherwise directs, rule 5.4B (supply of documents from court 

records – a party) and rule 5.4C (supply of court documents – a non-party) do not 

apply to any proceedings to which this Sub-section applies. 

 

Appeals 

77.32 

(1) Part 52 (appeals) applies to an appeal to the Court of Appeal— 

(a) against an order of the High Court on or in relation to an application under rule 

77.22(1); and 

(b) where the order under appeal was not made on or in relation to a matter 

within sub-paragraph (a) but the appeal proceedings involve such a matter. 

(2) Paragraph (1) is subject to— 

(a) this Sub-section; and 

(b) paragraph (3) of this rule. 

(3) The appellant must serve a copy of the appellant’s notice on any special 

advocate. 

(4) Unless the court directs otherwise, an appeal to the Court of Appeal in 

proceedings under paragraph (1), must be determined at a hearing. 

 


