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	[bookmark: bmkTable00]Order Decision

	Site visit made on 29 April 2025

	by Paul Freer BA (Hons) LLM PhD MRTPI

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 23 June 2025



	Order Ref: ROW/3332188

	This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Derbyshire County Council (Addition of a Restricted Byway from Lumsdale Road to Public Footpath No 31 and Upgrading to Restricted Byway of Public Footpath No 31 (Part) and 102 (Matlock) and Public Footpath No.14 (Tansley) - Parishes of Tansley and Matlock Town)  Modification Order 2022.

	The Order is dated 20 January 2022 and proposes to modify the Definitive Map and Statement for the area by the addition of a Restricted Byway and upgrading of a footpath to a Restricted Byway as shown in the Order plan and described in the Order Schedule.

	There were four objections outstanding when Derbyshire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: the Order is confirmed with modifications
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[bookmark: _Ref397443356]Procedural matters
1. Derbyshire County Council (DCC) notes two errors in Part II of the Order, specifically: 
• 	the new description of FP31 should read ‘… to Restricted Byway 102’
not ‘… to Restricted Byway 113’, and
· in the 9th line, the description of Restricted Byway 102 should read ‘then’
2. I am satisfied that the Order can be modified to correct these minor errors without the need for re-advertising. 
Main Issue
3. The main issue here is whether the evidence is sufficient to show a Restricted Byway can be presumed to have been established.  
4. The Order was made under the Wildlife and Countryside Act 1981(the 1981 Act) on the basis of events specified in sub-sections 53(3)(c)(i),(ii) and (iii), namely:
(i) that a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist over land in the area to which the map relates
(ii) that a highway shown in the map and statement as a highway of a particular description ought to be there shown as a highway of a different description;
(iii) that there is no public right of way over land shown in the map and statement as a highway of any description, or any other particulars contained in the map and statement require modification.

5. If I am to confirm the Order, I must be satisfied that, on a balance of probability, the evidence shows a Restricted Byway subsists along the route described in the Order and that other particulars contained in the map and statement require modification.
6. I shall examine the evidence as a whole to establish whether a public right of way for vehicles exists along the Order route. However, the Natural Environment and Rural Communities Act 2006 (the 2006 Act) extinguished rights for mechanically propelled vehicles subject to certain exceptions set out in section 67 of that Act. In this case, it is not argued they have been saved by any of the exceptions set out in section 67 of that Act. Accordingly, should I find in favour of public vehicular rights existing, the way should be recorded as a Restricted Byway.
Reasons
7. DCC made this Order in response to an application from the Matlock & District Bridleway Access Group made on 15 June 2018.
8. The application relied on both documentary and user evidence. Section 32 of the Highways Act 1980 (the 1980 Act) requires me to take into consideration any map, plan or history of the locality, or other relevant document provided, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway.  
[bookmark: _Ref444349657]Documentary evidence
9. The claimed route is not shown on Burdett’s Map of Derbyshire (1791). Other than the short section approximating to Matlock FP 31 and a short cul de sac section of trackway which branches off the above route towards Tansley on the approximate alignment of Matlock FP 102, the route is not shown Sanderson’s map of 1835. 
10. The Matlock Tithe Plan of 1850 shows a route on the approximate alignment of Matlock Footpath 102 entering into Tansley parish, and also shows routes on the approximate alignment of Matlock Footpath 31. The tithe apportionment schedule indicates that much of the relevant land, including the area of Matlock Footpath 102 was owned by a John Garton. His land in this area (which is numbered 350 on the Tithe Map) is described as ‘Lum’s Plantation, two Paint Mills, Brook Lane to Tansley Common, and other Roads’. The depiction of this route on the Tithe Plan is consistent with the depiction of this area on the earlier Sanderson map of 1835.
11. The Tansley enclosure map of 1855 shows the claimed route in Tansley parish bounded by two solid lines and coloured in a similar way to other roads. Beyond the Matlock parish boundary the route is marked ‘From Matlock Bank’. The Enclosure Award for Tansley sets out the route as ‘One other public Carriage Road of the width of Twenty feet to be called Lumsdale Road’.  
12. All sections of the claimed route are shown on the 1st Edition Ordnance Survey Map 1880. The majority of Footpath 31 is depicted as an uncoloured and unenclosed track, whereas the route currently recorded as Footpaths 102 & 14 and their continuation southwards along Footpath 31 and then along the currently unrecorded section to the lower part of the Lumsdale road, is shown coloured burnt sienna. DCC explain that this colouring was used on the 1st Edition 1:2500 Ordnance Survey plans to identify those roads with a metalled surface. 
13. The later large scale Ordnance Survey plans dating from 1898 onwards all show the different sections of the claimed route subsisting on the ground but do not indicate their highway status. 
14. The Lumsdale Estate Plan of 1906 plan included in the documentation for the sale shows the claimed route leading from the area of Lumb Mill down to Lumsdale Road labelled as a private road and the claimed route from Lumb Mill eastwards towards the Tansley Parish boundary labelled as a ‘bridle road’.
15. On the Finance Act Survey plans of 1912, the claimed route in Tansley parish is excluded from the taxable land holdings. In Matlock (Points A to B of the Order route), the route is included in the plot numbered 2631, for which there is no deduction claimed for the presence of public rights of way or user, albeit it may have been excluded from an adjacent plot.
16. The Matlock Land Use Map produced in the 20the Century shows the Order Route as a Highway (Maintained by the Public) albeit this document should not be taken as indicating the highway status of the route. 
17. As part of the production of the Definitive Map, the claim schedule and accompanying map for what is now Matlock Footpath31 shows that originally the entire loop was claimed as a ‘carriage road used mainly as a bridleway’ (CRB). The schedule description states that it is of vehicle width and that it serves properties. In the event, while the route was originally claimed as a CRB, except for one short section (which was unrecorded) the route became shown on the definitive map and statement as a public footpath. The claim schedule and accompanying map for Tansley Footpath 14 and Matlock Footpath 102 refers to that route as a public footpath.
User evidence 
18. The user evidence submitted in support of the Order relies on the presumption of dedication arising from tests laid out in section 31 of the Highways Act 1980 (the 1980 Act). The user evidence shows public use of the Order route over the entirety of the relevant period. The evidence shows that this use was without out challenge, force, secrecy or permission, indicates its reputation as a Restricted Byway, and adds weight to/ supports the documentary evidence referred to above.
Assessment of the evidence
19. [bookmark: _Hlk197790796]The inclusion of the route on the Matlock Tithe Plan of 1850 and the Tansley enclosure map of 1855 is significant, particularly the description of the route in the latter as a public carriage road.  This evidence is supported by the depiction of Footpaths 102 & 14 and their continuation southwards along Footpath 31 in the 1st Edition Ordnance Survey Map 1880 in a style usually associated with roads with a metalled surface.  I am also mindful that the claim schedule and accompanying map for what is now Matlock Footpath 31 showed the route then claimed as a ‘carriage road used mainly as a bridleway’, notwithstanding that it was subsequently recorded as a footpath on the Definitive Map. Taken as a whole, the documentary evidence suggests that a Restricted Byway can be presumed to have been established.
20. This is reinforced by the user evidence which, although not substantial in quantity, covers entirety of the relevant period. 
21. For these reasons, and taking the evidence as a whole, I am satisfied that on the balance of probability a Restricted Byway can be presumed to have been established.
Other matters
22. Three objections have been made to the Order on the grounds of unsuitability of the route, adverse environmental impact or risk to public safety. Whilst these matters are clearly of genuine concern to the objections, my decision must be based on the documentary and user evidence that is before me. Consequently, these are not matters that I am able to take into account.
Width
23. An objection has also been made on the grounds that there is no evidence to support the statement that the width of the route is 3.6 to 6.8 metres. The objector points out that the width of the route can only be the width recorded in the definitive statement or if a modification order has been made, based on evidence, which confirms that width.
24. In response, DCC explain that there is no evidence of the recorded width at the time of dedication and that in making the Order it recorded the width as what was considered to be reasonable on the ground. In the absence of any further evidence on this point, and based on observations at my site visit, I am satisfied that the width of the route as recorded in the Order is a reasonably accurate assessment of the width of the route, recognising that the width of the route varies significantly in places.  
Conclusion
25. Having regard to the above and all other matters raised in the written representations, I confirm the Order with modifications. 
      Formal Decision
26. The Order is confirmed with the following modifications, that do not require advertising :
· In Part II of the Order, under the heading of ‘Status and Description of Route’ and in relation to the new description of FP31, delete the words ‘… to Restricted Byway 113’ and substitute there the words ‘… to Restricted Byway 102’

· In Part II of the Order, under the heading of ‘Status and Description of Route’ and in relation to the new description of Restricted Byway 102, in the 9th line, delete the words ‘the’ and substitute there the word ‘then’.
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