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SUMMARY

PRACTICE AND PROCEDURE

This decision considers the power of the employment tribunal to order a party to
provide information to another party in answer to their questions, and the principles

which should guide the tribunal when considering such an application.
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HIS HONOUR JUDGE AUERBACH:
Introduction
1. This matter is ongoing in the employment tribunal in London South. 1 will refer

to the parties as they are in the tribunal.

2. The respondents operate a shared staffing arrangement. The claimant is jointly
employed by them as a duty manager at the Hampton Sports and Fitness Centre.
Pursuant to two claim forms, he brings multiple complaints under the Equality Act
2010, relying on the protected characteristic of disability. He is a litigant in person. He
seeks to appeal from a decision refusing an application by him for a case-management
order. That decision was communicated, first, by a letter of 23 October 2023 and then
again by a letter of 10 November 2023. It appears that it was reissued, because its first

version did not identify the judge who had made that decision, being EJ Wright.

3. As well as appealing, the claimant applied for what he called a reconsideration.
That was not strictly the appropriate terminology, as this was a case-management
decision and not a judgment. But in any event a letter of 10 January 2024 sent at the
direction of EJ Wright stated that the claimant’s application had been considered afresh
and was refused. He thereupon sought what he again described as a reconsideration

and that too was refused by EJ Wright in a further letter of 2 February 2024.

4. This is not an appeal against either of the reconsideration decisions. But both
counsel agreed, rightly, that the outcome ultimately turns on the first reconsideration
decision, in which the tribunal gave what amounted to its final reasons for refusing the

claimant’s application. The final decision simply declined to revisit the matter again.
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5. The judge who considered the appeal on paper considered it arguable that the
tribunal erred because it misdirected itself and failed to apply the correct legal test when
deciding the claimant’s application. In her skeleton, Miss Darlow Stearn who appears
for the claimant, breaks that down into two grounds, while recognising they are closely
linked, being, first, misdirection as to the correct legal test and, secondly, failure to
apply the correct legal test. She also applies to add a third ground, being that the
decision was not Meek-compliant. Mr Crawford, for the respondents, opposed that

application but also responded to that additional ground on its merits.

Application to Amend

6. | will address the application to amend first. The principles that guide the EAT

are well-established. They are set out in Khudados v Leggate [2005] ICR 1013 and

further discussed in Readman v Devon Primary Care Trust, UKEAT/0016/11. Miss

Darlow Stearn notes that until she was instructed through the Free Representation Unit
(FRU) in February 2025 the claimant had been a litigant in person. The Meek-
compliance ground is closely intertwined with the existing grounds. She also says that
there is no prejudice to the respondents by this ground being added, as they can respond

to it and, indeed, have done so; and it will not take up significant extra time.

7. Mr Crawford noted that the application had not been made using the EAT’s
application form. He also submitted that the materials before the EAT show that the

claimant was and is capable of marshalling and advancing articulate legal arguments.

8. I will permit this amendment, for the following reasons. Firstly, whilst the
claimant has been able to put forward articulate arguments that make references to legal

rules and principles, nevertheless, whatever assistance he may have had, he has hitherto
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been acting as a litigant in person; and as result of FRU being involved, this is the first

time that he is represented in these proceedings by a lawyer.

9. Secondly, this new ground closely overlaps with the existing ground or grounds,
as a significant part of it asserts that the tribunal has not shown that it has applied the
correct legal test, because of the paucity of its reasoning. Thirdly, whilst this
application was first raised only in the run-up to this hearing, Mr Crawford has been
able to marshal his arguments. There was no suggestion by him that, because of the
late stage at which this ground was raised, the respondents have been prejudiced in their
ability to respond to it. Finally, whilst the application ought to have been made using
the EAT’s application form, the substance of the ground, and the arguments in support

of it, are all to be found in Miss Darlow Stearn’s skeleton argument.

The Litigation History and the Tribunal’s Decision

10. The claimant’s first claim form was presented on 17 January 2021. Following
responses there was an initial case management hearing in July 2021. Thereafter, the
claimant provided further particulars. He presented his second claim on 22 September

2021. Responses and, later, amended grounds of response, were served.

11.  There was a further case management hearing before EJ Barker on 15 July 2022.
The judge directed both claims to be heard together at a full hearing listed for six days
in May 2023, and gave directions for preparations for that hearing. The hearing record
noted that the claimant was employed on a casual contract from May 2017, but had
been made a permanent member of staff from 10 February 2020. It set out what it
called a final list of issues. That identified the complaints as being of direct
discrimination, failure to make reasonable adjustments, harassment and victimisation.

The respondents accepted that the claimant is disabled by reason of psoriatic arthritis.
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12. In relation to direct discrimination the issues included whether the respondent(s)
“wants [the claimant] to leave by putting stress on him and his family”; and,
specifically, “having agreed to a new part time contract as being Tuesdays, Thursdays
and Sundays, being told that Thursdays was meant to be Friday” at a meeting on 14

January 2020. The claimant relied upon a hypothetical comparator.

13. In relation to failure to comply with the duty of reasonable adjustment the PCP
was described as “being asked to work Fridays after the issue with the text”. The
adjustment sought was described as “they should have given the claimant notice that he
would be expected to work Fridays rather than asking him to take on Fridays that week”.
(I interpose that the reference to “the text” was to an issue that had arisen about texts

the claimant sent to a colleague, to which she had objected, leading to an investigation.)

14. In relation to victimisation, the protected act relied upon was a grievance
pursued on 12 and 29 October 2020. The treatment complained of was:

“Fail to implement the recommendations of the grievance outcome dated
18 February 2021, including relating to an apology, mediation, a review
of shift patterns, including considering accommodating the claimant’s
requested hours leading to ongoing awkwardness with his team and
barriers to promotion due to his difficult relationship with his managers.”

15.  Amended grounds of resistance filed following that hearing included, at [13.4]:

“The claimant refers to ‘Having agreed to a new part time contract as
being Tuesdays, Thursdays and Sundays, being told that Thursdays was
meant to be a Friday at a meeting on 14" January 2020.> The Respondent
understands that this allegation overlaps with the allegation responded to
at paragraph 24 below. The reasons for the part time shift pattern were
as explained in that paragraph. The action taken was for
business/operational reasons and for these reasons only. It is denied that
any detrimental action was taken by the Respondent in this context
because of the Claimant’s disability”.
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16. At [17] it was admitted that the claimant was asked to work on a Friday. That
was said to be for business or operational reasons in relation to the delivery of the
service. At [24] it was said that this was explained at a meeting on 14 January 2020:

“Mr Percy clearly explained, amongst other things, that whilst at that

time the current need was work on Tuesdays, Thursdays and Sundays,

the role was created with a view to covering Tuesday, Friday and Sunday

shifts and that the expectation was that going forward Friday working

would be required. The Claimant, therefore, had clear advance

notification of Friday working and the expectations for the role prior to

commencing the permanent part-time role”.
17. During the course of the hearing opening on 12 May 2023 the claimant applied
to postpone on the basis that he was not fit to participate. That application was granted.
However, the tribunal recorded that, having read into the matter, it considered that there
were potential issues as to the strength of some of the complaints. It had decided that
it would not be appropriate to make a deposit order, having regard to the hearing being
a full hearing, and one which the claimant had in the event not attended. Nevertheless,

it made some observations about what it considered to be potential weaknesses or gaps

in some of the complaints. The matter was relisted for a trial to take place in June 2024.

18. On 8 August 2023 the respondents’ lawyer responded to an email from the
claimant which had referred to another member of staff having been given reasonable
adjustments. He sought clarification as to the procedural basis of that request. There
was then an email from the claimant of 18 August which began:

“I have found out recently yet another reasonable adjustment that was
made for a work colleague on the same working contract as myself.

Their hours/days were adjusted to accommodate their reasonable
adjustment request.

Therefore, to assist the Employment Tribunal 1 am entitled to ask
questions with honest straightforward answers being received from
yourselves, other than it being left for the Employment Tribunal to decide
and make their own inferences”.
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19.  The claimant then set out eight numbered questions, as follows:

“1. Since November 2019 how many members of staff have been recruited
(Leisure services) from their casual contract to ‘The casual staff project
for all casual workers’ who worked for the Respondents in their Sports
centres.

2. From the above (1) how many had a known disability to the Council?
Please mention that | have been included or not in the stated figures.

3. Since November 2019 — How many from the above (2) have been given
reasonable adjustments, and in what month, year and who their line
mangers were at the time.

4. Did the reasonable adjustment from the above (3) include adjusting
their hours/days of work?

5. From all of the Leisure and Sports centres in the Richmond Council
directorate (1) Pools on the Parks — Richmond (2) Teddington Pools and
Fitness Centre (3) Sheen Sports and Fitness Centre (4) Whitton Sports
and Fitness Centre (5) Teddington Sports and Fitness Centre (6)
Hampton Sports and Fitness Centre. How many since November 2019
from the above (set out as per the individual centre) have a member of
staff with a known disability to the Council? How many have asked for
reasonable adjustments to be made? How many reasonable adjustments
have been fully granted? Partly granted? How many reasonable
adjustments have had their working days adjusted? Working hours
adjusted to accommodate their reasonable adjustment requests?

6. Please include in answering (5) above staff members that have now left
the organisation or have been promoted to elsewhere.

7. Please state how many employees were employed in the SSA
Richmond/Wandsworth Councils in November 2019? And how many
had a known disability at the time? Those with known disabilities — how
many were given a reasonable adjustment in one form or another after
requesting for this? Howe many reasonable adjustment requests were
(not) granted in their entity and the reasons for this?

8. Please state how many employees were employed in the SSA
Richmond/Wandsworth Councils in May 2023? And how many had a
known disability to the SSA at the time? Those with known disabilities —
how any were given a reasonable adjustment in one form or another after
requesting for this? How nay reasonable adjustment requests were (not)
granted in their entity and the reasons for this? Please mention that |
have been included or not in the stated figures.”

20. In further exchanges the respondents’ lawyer wrote:

“We know you have a claim relating to reasonable adjustments but would
appreciate clarification as to how the information you have requested
relates to the list of issues in the ET case”.
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21. Having said that, he wrote that he would be taking instructions about how best
to respond. In areply of 28 August the claimant asserted that the information requested
was easily obtainable, not complex or voluminous, and that his questions fell under

direct disability discrimination, reasonable adjustment, harassment and victimisation.

22.  On 31 August 2023 the claimant sent an email to the tribunal which he described
as a request for further information to assist the employment tribunal. He referred to
the questions that he had asked the respondent on 18 August and attached that email.
He wrote that the questions would assist the tribunal decision and deal with the question
of direct disability discrimination, disability discrimination reasonable adjustment and
victimisation. The questions were quantitative and did not need an explanation other
than question 4 requiring a yes or no answer. He submitted that the information was
easily obtainable, and not complex or voluminous. He concluded by asking for an order

from the tribunal requesting the respondents to answer the questions.

23.  The respondents opposed the application stating that it was made late in the day,
that the claimant had not clarified the procedural basis or relevance and had not
explained how answering these questions would assist the tribunal. They added that
some of the information was not available in the form requested; for example, the
respondents did not hold a central record of which employees had benefitted from

reasonable adjustments and which managers were involved.

24, In a further response of 22 September, sent after obtaining counsel’s advice, the
respondents’ lawyer asserted that there was no statutory or common law provision
requiring a party to engage in a question and answer exchange outside the forum of a

final hearing, the former questionnaire procedure in relation to Equality Act claims
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having been abolished in 2013. He noted also that that procedure had enabled

prospective claimants to raise questions at an early stage in the litigation.

25. In the alternative, he submitted that it would not be proportionate to require
them to address the questions in advance of a final hearing. The enquiries required
were extensive and extended to private matters relating to the circumstances of other
employees. They were not relevant to the issues and they required the respondents to
disclose information which was difficult to assimilate [sic]. He went on to refer to the
observations that had been made by the tribunal panel, that had been assembled for the
postponed hearing in May 2023, about difficulties with the claimant’s claims, which he

said the claimant had failed to address when making these requests.

26.  On 25 September 2023 the claimant sent an email to the tribunal and the
respondents which he wrote was to be read with his email of 31 August and was a
response to the respondents’ reply of 22 September. He wrote that he was seeking an
order for specific disclosure or specific inspection. The disclosure request did not
expand the issues. The questions would assist the tribunal decision and deal with direct
disability discrimination, reasonable adjustment and victimisation. He referred to
points made in his witness statement. He then wrote that the requested documents were

considered relevant and necessary to the fair determination of the issues in the case.

27. Further on the claimant asserted that the respondents had knowingly continued
to give reasonable adjustments to his work colleagues while at the same time insisting
to the tribunal that the conclusion reached was that the service would not be able to
operate or open without his contracted hours being adhered to. He also submitted that
there was ample time to reply, given that the hearing was not until the following June

and, in particular, that the first four questions were very straightforward. He then
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reproduced the wording of the eight questions asked in his original email. He concluded

that he was asking for an order for specific disclosure or specific inspection.

28.  On 28 September 2023 the respondents’ lawyer responded that the claimant had
now presented the original request for information in the new and different guise of a
specific disclosure request, but that appeared to be misconceived, as it made no
reference to any particular document or documents or how such documents related to
the defined list of issues. The claimant replied on 1 October that he had indicated that
his application in its most recent form was to be read with his original application and

that he had tried to help by trying to be more specific.

29. Next came the tribunal’s letter of 23 October 2023, which read:
“Claimant’s application for specific disclosure is refused.

In the first instance he should approach the respondent with a reasonable
request. Please note unreasonable behaviour may lead to cost
consequences”.

30.  As I have noted, that letter was reissued on 10 November 2023 in the name of
EJ Wright. In the meantime, the claimant had emailed on 29 October 2023 what he
described as a reconsideration application, asserting that he had first approached the
respondents with a reasonable request on 18 August. He referred also to his further

email of 25 September 2023, which he said was to further assist the tribunal.

31.  There followed a letter of 10 January 2024 on the instruction of EJ Wright:

“The Claimant’s request for specific disclosure has been considered
afresh. The Claimant’s application is refused. It is not clear how the
information he has requested will assist the tribunal. The Claimant’s
claim for reasonable adjustments relates to his particular situation and
circumstances”.
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32.  The claimant then made a further request for reconsideration on 21 January
2024 in the course of which he wrote: “The Claimant should be allowed to demonstrate
comparators in general”. The tribunal replied at the direction of EJ Wright on 2

February, that the request was refused as the application had already been considered.

The Law
33.  The prevailing rules at the time were the Employment Tribunals Rules of

Procedure 2013. Rules 2, 29 and 31 provided as follows:

“2. The overriding objective of these Rules is to enable Employment
Tribunals to deal with cases fairly and justly. Dealing with a case fairly
and justly includes, so far as practicable—

(a) ensuring that the parties are on an equal footing;

(b) dealing with cases in ways which are proportionate to the complexity
and importance of the issues;

(c) avoiding unnecessary formality and seeking flexibility in the
proceedings;

(d) avoiding delay, so far as compatible with proper consideration of the
issues; and

(e) saving expense.

A Tribunal shall seek to give effect to the overriding objective in
interpreting, or exercising any power given to it by, these Rules. The
parties and their representatives shall assist the Tribunal to further the
overriding objective and in particular shall co-operate generally with
each other and with the Tribunal.

29. The Tribunal may at any stage of the proceedings, on its own
initiative or on application, make a case management order. The
particular powers identified in the following rules do not restrict that
general power. A case management order may vary, suspend or set aside
an earlier case management order where that is necessary in the interests
of justice, and in particular where a party affected by the earlier order
did not have a reasonable opportunity to make representations before it
was made.

31. The Tribunal may order any person in Great Britain to disclose
documents or information to a party (by providing copies or otherwise)
or to allow a party to inspect such material as might be ordered by a
county court or, in Scotland, by a sheriff.”
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34. The test for disclosure has been considered in a number of recent authorities.

The following overview was given in Tesco Stores Ltd v Element, UKEAT/0228/20:

«“22. It is clear from Rule 31 that the Tribunal's powers in respect of
disclosure and information are coterminous with those of the County
Court. That means that the power to order disclosure is the same as in
Part 31 of the Civil Procedure Rules (*'CPR') and the power to order the
provision of information is the same as in Part 18, CPR.

23. CPR 31.5 provides that an order to give disclosure is an order to give
standard disclosure™. This is defined in CPR 31.6 as follows:
""31.6 Standard disclosure—what documents are to be disclosed
Standard disclosure requires a party to disclose only—
(a) the documents on which he relies; and
(b) the documents which —
(i) adversely affect his own case;
(ii) adversely affect another party's case; or
(iii) support another party's case; and
(c) the documents which he is required to disclose by a relevant
practice direction."

24. The guiding principle for disclosure is not, therefore, mere relevance
but whether the document is one on which a party relies, adversely affects
his own or another party's case, or supports another party's case, as was
made clear by Linden J recently inSantander UK PLC v
Bharaj UKEAT/0075/20/LA:

""18. As Lewison LJ said in relation to [the test in CPR 31.6] Shah v
HSBC Private Bank (UK) Limited [2011] EWCA Civ 1154 at
paragraph 25:

"It is notable that the word 'relevant’ does not appear in the rule.
Moreover the obligation to make standard disclosure is confined ‘only*
to the listed categories of document. While it may be convenient to use
'relevant’ as a shorthand for documents that must be disclosed, in
cases of dispute it is important to stick with the carefully chosen
wording of the rule...’

19. Thus, the test under Rule 31.6 is not one of relevance, although
documents which satisfy the Rule 31.6 test will by definition be
relevant. Relevance is a more flexible and potentially broader concept
and, obviously, there are degrees of relevance: see the discussion in
HSBC Asia Holdings BV & Anor v Gillespie [2011] ICR 192,
particularly at paragraph 13(2). For this reason, I will use the term
"disclosable™ rather than ''relevant” where | am referring to
documents which the parties are required to disclose pursuant to their
duty of disclosure.™

25.Linden J went on to consider CPR 31.12 (3), which provides for
specific disclosure:

""23. Rule 31.12(3) also provides for orders for specific inspection (see

also Rule 31.19 which deals with claims to withhold disclosure or
inspection). As | have said, Practice Directions 31A
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UKEAT/0075/20/LA and 31B contain helpful guidance as to how these
powers should be exercised in relation to hard copy and electronic
disclosure respectively. These Practice Directions emphasise the need
for a proportionate approach and explain how the overriding objective
should be applied in this context.

24. As is well known, in Canadian Imperial Bank of Commerce v Beck
[2009] IRLR 740 CA, Wall LJ said this at paragraph 22:

"In our judgment, the law on disclosure of documents is very
clear, and of universal application. The test is whether or not an
order for discovery is 'necessary for fairly disposing of the
proceedings'. Relevance is a factor, but is not, of itself, sufficient
to warrant the making of an order. The document must be of
such relevance that disclosure is necessary for the fair disposal
of the proceedings. Equally, confidentiality is not, of itself,
sufficient to warrant the refusal of an order and does not render
documents immune from disclosure. ‘Fishing expeditions' are
impermissible."

25. In applying this passage, ETs should bear in mind what was said
by Mr Justice Eady in Flood v Times Newspapers Ltd [2009] EMLR
18 about the approach to applications for specific disclosure, correctly
using the terminology of CPR Rule 31.6 rather than the potentially
broader and less precise concept of relevance:

"'23. The first requirement is that any documents sought must
be shown to be likely to support or adversely affect the case of
one or other party. Thus, the question to be asked in each case
is whether they are likely to help one side or the other. The word
"likely™ in this context has been considered in the Court of
Appeal and is taken to mean that the document or documents
"may well" assist: see e.g. Three Rivers District Council v
Governor and Company of the Bank of England (No 4) [2003] 1
WLR 210.
24. Secondly, the hurdle must be overcome of demonstrating
that disclosure of the documents sought is 'necessary’ in order
to dispose fairly of the claim or to save costs. This only arises for
consideration if the first hurdle has been surmounted. Unless the
documents are relevant in that sense, it is not necessary to
address the test of necessity.
25. Thirdly, there is a residual discretion on the part of the court
whether or not to make such an order - even if the first two
hurdles have been overcome ... It is at this third stage that
broader considerations come into play, such as where the public
interest lies and whether or not disclosure would infringe third
party rights in relation, for example, to privacy or
confidentiality. If so, the court must conduct a careful balancing
exercise ..."

26. | entirely agree and note that these passages were adopted by the

Employment Appeal Tribunal at paragraph 24 of its decision in

Birmingham City Council v Bagshaw and others [2017] ICR 263. ... "

26.1 agree with Linden J's analysis of the authorities.
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27.CPR Rule 31.5(1)(b) provides "the court may dispense with or limit
standard disclosure” and CPR 31.12, as referred to in Santander,
provides that ""The court may make an order for specific disclosure or
specific inspection™. These powers introduce an element of judicial
discretion into the disclosure process. That discretion must be exercised
in accordance with the overriding objective. For Employment Tribunals
that is set out in Rule 2 of the ET Rules:

28.The position as to the Tribunal's powers as to disclosure may be
summarised as follows:

() the Tribunal's powers under Rule 31 of the ET Rules are coterminous
with those of the Court under CPR 31;

(b) as such, the guiding principle is not relevance but whether the
documents are relied on by a party, or are likely to support or be adverse
to a party's case. A document falling within that description will be
relevant;

(c) if relevance in that sense is established, the test for making an order
for disclosure is whether it is necessary for the fair disposal of the
proceedings; and

(d) the Tribunal has a discretion as to whether to order disclosure. Such
discretion must be exercised in accordance with the overriding objective.”

35. | note that the core test is whether the disclosure sought is necessary for fairly
disposing of the proceedings. The test of relevance and the third strand are all facets of
that overall test. Whilst these authorities break down the test in to three elements, these
are not necessarily rigid or compartmentalised sub-tests, and in the given case these
different sub-strands may overlap or interact. Relevance is, however, the logical place
to start, because, if the tribunal concludes that the request is for disclosure of material

that simply is not relevant to any issue in the case, then the application will be refused.

36.  Two further points about the test of relevance that are discussed in Santander

UK Plc v Bharaj [2021] ICR 580 are worth highlighting. The first is the point made

at [19], drawing on HSBC Asia Holdings BV v Gillespie [2011] ICR 192, that there

are degrees of relevance. The second, made at [20], is that the test is not whether the
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materials sought are potentially relevant, but whether they are relevant in the sense of

being likely to assist or detract from either party’s case or an issue in the case.

37.  The interaction between the elements of the test may come about, for example,
because, if something that is sought is considered to be relevant, but only marginally
so, that may feed into the tribunal’s assessment of whether its disclosure is necessary
for the fair disposal of the claim and/or whether it would be proportionate to order it,
having regard to the overriding objective. All of these features may together contribute

to the conclusion as to whether the order sought is necessary for a fair disposal.

38. In Sarnoff v YZ and Ors [2021] EWCA Civ 26; [2021] ICR 545 the Court of

Appeal held that the rule that governs applications for disclosure by another party is the
general case management rule 29, rather than rule 31, which is concerned only with

applications relating to non-parties.

39.  Arequest for information or answers to questions is conceptually distinct from
a request for disclosure of documents. The definition of a document in the CPR is
anything which contains information. So that may include not just hard copy
documents, but electronically-stored documents or electronic communications.
Nevertheless a specific request for a document or documents must relate to a particular
document or category of documents which is known or believed already to exist. If
what is sought is purely information, as such, rather than existing documents, so that
the information would have to be compiled or collated in to a new document in order

to be provided, that is a request for information and not for documents.

40. Does an employment tribunal have the power to order information to be

provided or questions to be answered? Carrington v Helix Lighting Ltd [1990] ICR
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125 held not. Mr Crawford said that he did not submit that that is the current state of
the law. But in view of Carrington, and to lay the point to rest, I note the following.
Firstly, a number of more recent authorities proceed on the basis that there is such a

power. Essex County Council v Jarrett [2015] UKEAT/0087/15 did so, and also held

that the guidance in Beck applies to such requests. Element also did so, at [29] — [36],
holding that the touchstone test is to be found in CPR 18, and that the principles to be

applied are similar to those which apply to disclosure requests.

41.  Secondly, Carrington was decided by reference to the 1985 Rules of
Procedure. Those set out exhaustive case management powers which did not include
the power to order answers to questions or provision of information. But all subsequent
iterations of the Rules of Procedure up until the 2013 Rules included such a power in
one form or another. The 2013 Rules adopted instead the generic case management
power in Rule 29. Further, Rule 31 refers to provision of both documents and
information; and although, as Sarnoff holds, that Rule relates to non-parties, it cannot
possibly have been intended that the case-management power relating to orders against

parties in Rule 29 should be narrower and not also extend to provision of information.

42. Both counsel before me submitted that a by-product of the reasoning in Sarnoff
is that employment tribunals are not strictly obliged to apply the CPR to such requests,
although they may be drawn upon for guidance or insight. Where they differed is that
Mr Crawford submitted that the consequence of Sarnoff was that what he described as
the rigid or structured approach to applications for disclosure or replies to questions set

out in Beck, Santander and Element, no longer should be seen as applying in the same

way, and the tribunal’s powers should now be seen as more at large.
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43. | do not agree. Sarnoff was concerned with a very discrete issue. It cannot be
taken to have disturbed the general approach to such applications extensively outlined
in the earlier authorities. Nor did the observations in Sarnoff at [23], that it is wrong
to view the tribunal rules through the prism of the CPR, have that effect by a sidewind.

The tribunal still needs to approach such applications in a reasoned and principled way.

44, I conclude, having regard to all the authorities, that the general test and
principles are broadly the same whether the application is for disclosure or for
information. However, when it comes to the application of the test to a request for
information there may be real practical differences. If what is being sought is not an
existing document or documents, but pure information, the task involved in complying
with the order, if made, may be practically very different. For example, it might require
considerable work to find and collate the information or to ascertain if it even exists. It
may require analysis or processing of raw information in order to answer the specific
questions asked. Even if some answers might turn out to be found within existing
documents, the substantive nature of the exercise may involve significantly different

work. Of course, what would be involved in the given case is case-sensitive.

45, Next, a particular consideration when faced with a request for pure information,
is that what the authorities call fishing expeditions are not permitted. As is discussed
in Element at [32] — [36] fishing involves seeking information about a matter that does
not yet form part of a pleaded case. That includes seeking further information to assist
a party to plead a case of which they know something, but not as much as they would

like, as well as a party seeking to discover a case of which they know nothing.

46. | do not agree with Miss Darlow Stearn that this concept has no application to

requests for information. Element confirms that it does. That said, in the context of a
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discrimination claim, the authorities recognise as a general proposition that aspects of
the wider workplace landscape may sometimes be said to be relevant or probative. In
the context of discrimination claims, the old statutory questionnaire procedure formerly
provided a formal means of seeking information. However, it did not enable an order
to be made compelling the recipient to reply, and only gave the tribunal the power to
draw inferences from an unreasonably late, or incomplete, or evasive or equivocal
reply. A proportionate and more focused questionnaire was therefore generally more

likely to yield results, whether from the recipient or from the tribunal.

47.  The EAT must allow a considerable margin to tribunals in respect of case-
management decisions, a point reiterated in Beck in relation to disclosure applications.

Miss Darlow Stearn nevertheless relied on observations in Virgin Atlantic Airways v

Loverseed [2024] IRLR 651 at [48] that a decision of this sort involves an exercise of
evaluative judgment, so that the room for a range of opinion is narrower. However,
that case was concerned with an issue of specific redactions made to specific
documents. A due margin of appreciation must be allowed to an employment tribunal
in respect, for example, of its evaluation of the degree of relevance of particular
documents or information sought, and of issues of proportionality. Nevertheless, it is
also well-established that, even in relation to case-management decisions, the EAT can
and must intervene if the tribunal has made a principled error, for example, by not

correctly applying the appropriate law; or if its decision is not Meek-compliant.

Discussion and Decision

48. In this case the claimant asked eight questions. His questions were not
predicated on the knowledge or belief that a document or documents, such as a

spreadsheet, existed, which contained the answers. He was seeking information. His
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later email redescribing his request as being for disclosure did not alter the substance

or nature of the request itself, which was still for information.

49.  The claimant asserted that the tribunal’s original decision overlooked that he
had already tabled a reasonable request to the respondent. | cannot be sure that the
judge did not appreciate at that point that he had made a prior request to the respondent.
Even though the claimant’s first email to the tribunal attached a copy of it, the judge
might not have seen it. Alternatively, the judge may have seen it, but considered that
it was not reasonable, perhaps because it was too extensive. But certainly what that
first decision did not do is give any other substantive reason for rejecting the request.

That came only in the 10 January 2024 response to the first reconsideration application.

50.  Where a tribunal has stated the law correctly, they should be assumed to have
also applied it correctly unless it is abundantly clear that they have not. However, in
this case the tribunal did not, in the 10 January letter, state the guiding principles in the
language of the authorities. It did not refer to whether disclosure was necessary for
fairly disposing of the proceedings, nor to the sub-elements of the test. What it said
was that it was not clear how the information requested would assist the tribunal. In
using that expression the judge, intentionally or not, was echoing a phrase used by the
claimant himself in his application and correspondence, although at other points the

claimant did use the language used in the authorities.

51. In any event, Miss Darlow Stearn submits that whether the information will
assist the tribunal is not the correct test. Mr Crawford submits that on a natural reading
one can infer that what the tribunal meant was that the claimant had not shown that any
of the information sought was relevant to any of the issues in the case. That could be

inferred from the tribunal’s further remarks about the claim for reasonable adjustments
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relating to the claimant’s particular situation and circumstances. Mr Crawford also
submits that the claimant had repeatedly asserted that the information sought was
relevant, but did not explain why. There was a settled list of issues, as set out in the

minute of the hearing before EJ Barker, but the application did not engage with it.

52. Mr Crawford also relied on the fact that the request came after the case had been
prepared for trial, the trial having then been postponed. He noted also that the claimant
had not engaged with the observations made by the tribunal at the postponed trial, about
weaknesses or gaps in his case. Further, what had apparently prompted the requests
was the claimant having learned about one or two particular individuals who he now
regarded as potential comparators. These requests, however, ranged far more widely,

and included requests relating effectively to the entire work force.

53. Further, as the claimant had acknowledged, the answers to almost all of his
questions would simply involve the provision of numbers. It was not obvious how that
information, or information about which line manager had allowed an adjustment to a
colleague, or whether any such adjustment had to do with their hours or days of work,
would cast any light on the issues in the case. Collating the information would also

pose logistical problems and significant work, if it was available at all.

54, Mr Crawford submitted that these points were all apparent from the
correspondence, and so it should be assumed that the tribunal had them in mind.
Tribunals are also not expected to explain case-management decisions in the same
detail as decisions arising from substantive hearings. In this context, it could also be
inferred that it had considered the relevance of these requests not only to the reasonable-

adjustment complaint but also to the direct discrimination and victimisation complaints.
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55. Miss Darlow Stearn submitted that, in relation to the reasonable-adjustment
complaint, it was not a sufficient answer for the tribunal to say that the claimant’s case
turned on his particular situation and circumstances. If it transpired that another
disabled employee who had moved from a casual contract in leisure services to a
permanent contract, had been granted an adjustment relating to their days or hours, that
might cast light on the justification that had been put forward for saying that such an
adjustment was not possible in the claimant’s own case. That scenario, she observed,

was the focus of the first four questions that he had asked.

56. Miss Darlow Stearn submitted that the various points that Mr Crawford said
militated against the application being granted were points that it was open to the
respondents to argue were relevant considerations, but none of them had in fact been
relied upon in the tribunal’s decision. She also submitted that this decision only

addressed the position with respect to the claim for reasonable adjustments.

57.  Taking that last point first, | agree with it. The reasonable adjustments claim is
specifically mentioned, but only that claim. The tribunal may perhaps have approached
the application that way because the information sought was itself all about reasonable
adjustments sought by, or made for, others. But, reading the claimant’s application and
emails, it is clear that he was arguing that this information was also relevant to his
complaints of direct discrimination and victimisation. That was because he contended
that, if adjustments had been granted to a colleague in similar circumstances, then that
would cast light on the genuineness of the explanation that had been given, for not
granting an adjustment in his case. That would in turn be relevant to whether it might

be inferred that the decision was in fact influenced by his disability or protected acts.
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58. | therefore agree with Miss Darlow Stearn that the tribunal needed to say
something to address this application as it related to the direct discrimination and
victimisation claims. If the tribunal did in fact consider that aspect, it simply did not

address it in its decision, and so the appeal must at least be allowed in that regard.

59.  As to the decision as it related to the complaint of failure to comply with the
duty of reasonable adjustment, | am inclined to think that Mr Crawford is right that it
can be inferred from the tribunal’s observation about the subject matter of the
claimant’s reasonable adjustment claim being his own particular situation and
circumstances, that the judge considered that information about what adjustments may

or may not have been granted to others was not relevant to the claimant’s claim.

60. | also see some force in Mr Crawford’s submission that the claimant himself
had said little in substance, beyond assertion, about how the information was relevant.
However, I think it is sufficiently clear from the claimant’s communications that the
case he was seeking to make was that, if a disabled colleague in sufficiently similar
circumstances, particular one in leisure services who had moved from casual to
permanent employment, had been granted adjustments to their days or hours, then that
might cast light on the justification put forward as to why the claimant’s request was
refused. So it is not necessarily a complete answer simply to say that the claimant’s

case turns on his own particular situation and circumstances.

61.  While a number of Mr Crawford’s arguments opposing the request, although
not quite all of them, were made by the respondents’ lawyer in the emails responding
to the claimant’s application, it is not possible to infer or assume that the tribunal relied
upon any or all of them. Indeed, I am inclined to think that the natural reading of the

10 January 2024 email is that the tribunal considered that the point about the claimant’s
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claim for reasonable adjustments turning on his own particular circumstances amounted
to a complete and decisive answer to his application, so that it was not necessary to
consider any other arguments. But, even if the tribunal did have in mind some or even
all of the factors raised by the respondents in correspondence, it simply did not say so,

and the decision was in that respect not Meek-compliant.

62. I am mindful that this was a case-management decision. As | have indicated, it
may also be that the judge considered that in any event the claimant’s requests
formulated in the eight questions were far too wide-ranging to be reasonable. But
although formulated as eight questions, they effectively fell into three groups.
Questions 1 to 4 were about those who had moved from casual to permanent
employment in the Sports Centres since November 2019. They were ultimately seeking
to know how many such individuals were disabled and granted reasonable adjustments

in relation to their hours and days of work, and by which line manager.

63.  Questions 5 and 6 were more wide-ranging, because they related to all
employees in the Sports Centres from November 2019 to date, not just those moved
from casual to permanent employment. Questions 7 and 8 were the most wide-ranging
of all, because, although they only asked for snapshots as at November 2019 and May

2023, they related to all shared services employees, which is a much wider cohort.

64. I consider that a sufficiently reasoned decision should at least have indicated
whether the application was granted or refused with respect to each of those three
groups, and given some explanation of why; and it would have made clear that the
tribunal had not confined its consideration of the request to its bearing only upon the

complaint of failure to comply with the duty of reasonable adjustment.
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Qutcome

65. | therefore conclude that the appeal overall is allowed. In argument this morning
both counsel agreed that in that event | would not be in a position to substitute my own
decision and so | must remit the matter to the employment tribunal to determine the
application afresh. Miss Darlow Stearn submitted that I should direct that such fresh
decision not be taken by EJ Wright. Mr Crawford stood neutral on that question. |
consider that it would be too big an ask to expect EJ Wright, who has already considered
the matter three times, to put her previous views entirely out of mind. It would be better

now for the fresh decision to be taken by a different judge.

66. Having also had submissions from both counsel on this point against the
contingency that | allowed the appeal, 1 also do not propose to give any further direction
to the tribunal as to the approach it should take. In particular I will leave it to the
tribunal as to whether it will allow any further materials to be put before it before
deciding the application afresh, and as to whether it will allow further or fresh

submissions to be made by the parties, and whether on paper or at a hearing.
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