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SUMMARY

Disability discrimination; redundancy, suitable alternative employment

In January 2021, the appellant was dismissed for the stated reason of redundancy. She
subsequently made complaints of disability discrimination, harassment, victimisation,
protected disclosure detriment, automatically unfair dismissal and ordinary unfair dismissal.

The tribunal identified noted around 80 separate arising from those complaints.

Following a hearing of evidence over 7 days in June 2022, and a further three days of tribunal

deliberations in October 2022, the tribunal dismissed all of the complaints.

The appellant submitted that the tribunal had erred (i) by failing to consider one element of
her complaints under section 15 of the Equality Act, 2010 (“EqA”); and (i1) in concluding
that her dismissal by reason of redundancy was fair in circumstances where the respondent
had failed to consider re-deployment into one of two specific roles which became available in

June and August 2020.

Held:

(1) Whilst acknowledging that the tribunal had required to consider a very large number of
issues, the inescapable conclusion was that it did not consider or rule upon the single aspect
of the section 15 EqA complaint identified in the appeal. The appeal on that ground
accordingly succeeded and the case would be remitted to the same tribunal to rule upon that
aspect of the complaints;

(2) The tribunal did not err in considering the fairness of the appellant’s dismissal for

redundancy. The second ground of appeal was therefore dismissed.

© EAT 2025 Page 2 [2025] EAT 46



Judgment approved by the court for handing down Marshall v East & North Hertfordshire NHS Trust

THE HON. LORD FAIRLEY, PRESIDENT:

1. This is an appeal from a reserved judgment dated 12 January 2023 of a tribunal at

Watford, chaired by Employment Judge Palmer sitting with lay members.

Introduction and procedural history
2. The appellant’s employment with the respondent began in 1999. From 2014 she worked
in the role of Surgical Site Surveillance Nurse. In January of 2021, she was dismissed for the

stated reason of redundancy.

3. She subsequently presented three separate claim forms (ET1) in which, cumulatively,
she made complaints under the Equality Act, 2010 (“EqA”) of disability discrimination
(contrary to sections 13, 15, 20 and 21), harassment (section 26), and victimisation (section
27). She also made complaints of protected disclosure detriment and automatically unfair
dismissal in terms of sections 47B and 103A of the Employment Rights Act, 1996 (“ERA”)
and a claim of unfair dismissal under sections 94, 98 and 111 ERA. Between ET § 16 and 43,

The tribunal identified around 80 separate issues arising from those complaints.

4. Following a hearing of evidence over 7 days in June 2022, and a further three days of

tribunal deliberations in October 2022, the tribunal dismissed all of the complaints.

Grounds of Appeal

5. The appellant advances two grounds of appeal. The first is that the tribunal erred by
failing to consider one element of her complaints under section 15 of the EQA
(discrimination arising from disability) relating to an incident on 21 September 2019 when
she was sent home by her manager, Mr McCabe and instructed to take sick leave. The second
is that the tribunal erred in concluding that the appellant’s dismissal by reason of redundancy

was fair in circumstances where the respondent neither moved her into one of two Infection
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Protection and Control (“IPC”) roles which became available in June and August 2020 or

drew those vacancies to her attention.

Ground 1

The tribunal’s reasons

6. At ET § 24 the tribunal set out the alleged detriments upon which the appellant founded
for the purposes of her complaint under section 15 of the EQA. Twelve separate detriments
were identified. Most of these were said to arise from the appellant’s sickness absence record,

which was in turn said to relate to a disability of anxiety and depression.

7. One of the twelve section 15 detriments was noted as:

“24.5 The claimant was sent home and instructed to take sick leave by her
manager, lan McCabe, on 21 September 2019.”
8. The claimed relationship between this detriment and the appellant’s disability was
different to the other alleged detriments. At ET § 27, the tribunal noted that it was the
appellant’s position that the reason she was sent home on 21 September 2019 was that she had
allegedly raised her voice and engaged in erratic behaviour. She claimed that her behaviour on
that day, if it happened in the way described, arose from her disability of anxiety and depression

(ET § 18).

0. At ET § 162, the tribunal set out its findings and conclusions about what happened on

21 September 2019 in the following terms:

“The claimant had become extremely agitated and upset and Mr McCabe, in
the tribunal's view quite properly, sought the view of Human Resources who
advised him that the respondents had a duty of care to the claimant to protect
her in circumstances where she had become upset and overwrought in light of
her medical conditions. They advised him that the claimant should go home
for her own benefit and the preservation of her own mental health. Mr
McCabe merely acceded to that advice and put it into practice. We find
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nothing in any of the evidence before us to suggest that his decision was based
on the claimant’s sick leave.”

Appellant submissions

10. The short point made by the appellant is that, on the findings made at ET § 162, the
tribunal erred in failing to appreciate that it was the appellant’s position that the detriment on
which she relied (being sent home and instructed to take sick leave) arose from her conduct
(becoming extremely agitated and upset), and that the conduct arose from her disability of

anxiety and depression.

11.  Nowhere within its reasons did the tribunal engage with that position. It considered the
section 15 EqA complaints at ET § 70 to 74, but failed to mention this issue at all in relation
to the detriment identified at ET § 24.5. The reasonable inference was that the tribunal had
simply overlooked it. In relation to this single allegation of detriment, rather than focussing
upon sickness absence as the “something arising” from disability, the tribunal should have
focussed upon the issue of the appellant’s conduct and asked itself (i) whether her behaviour
on 21 September 2019 arose from her disability of anxiety and depression; (ii) whether the
decision to send her home was because of that behaviour; (iii) whether that was unfavourable
treatment; and (iv) if so, whether it was justified as a proportionate means of achieving a
legitimate aim. The tribunal had, however, asked itself none of those questions. In the absence
of any consideration of those issues, its decision to dismiss this aspect of the section 15

complaint was an error of law.

Respondent submissions

12. It was accepted that the tribunal had not directly addressed the issue of whether the
appellant’s conduct on 21 September 2019 arose from her disability. That was understandable,
however, because the focus of the respondent’s resistance to this element of the appellant’s

complaints had ultimately been upon whether the actions of Mr McCabe were unfavourable
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treatment and, if they were, whether they were a proportionate means of achieving a legitimate

aim.

13. It was sufficiently clear from what the tribunal said at ET § 162 either that it did not
regard Mr McCabe’s conduct to have been unfavourable treatment or, alternatively, that it
regarded his actions on that day to have been a proportionate means of achieving the legitimate

aim of protecting the appellant’s mental health.

Analysis and decision

14. The task which faced the tribunal in this case was challenging. It required to consider
and rule upon a very large number of issues. Whilst acknowledging that, the inescapable
conclusion is that it did not consider or rule upon the issue identified at ET § 24.5 and 27 as to
whether the appellant’s conduct on 21 September 2019 arose from her disability. Inevitably,
therefore, to the extent that it may have been necessary for the tribunal to do so, it did not rule
on the issues of whether the respondent’s reaction to that conduct was unfavourable and, if so,

whether or not it was justified.

15. This ground of appeal accordingly succeeds. I will deal with the issue of disposal below.

Ground 2
The tribunal’s reasons
16. The appellant was placed at risk of redundancy on 13 October 2020, following a

consultation process in August and September 2020 (ET § 97 and 99).

17. In June and August 2020 respectively, two Infection Protection and Control Nurse roles

had become available within the respondent’s organisation. The tribunal noted (ET § 108 and

109) that it was the appellant’s position that these were suitable roles that should have been
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offered to her in the summer of 2020 as a means of avoiding her dismissal by reason of

redundancy in early 2021.

18. At ET § 57, the tribunal compared and identified various differences between the role
which the appellant performed from 2014 onwards (Surgical Site Surveillance Nurse) and the
role of IPC Nurse. It found that the role of a Surveillance Nurse was to review and audit
information relating to infections for particular surgical procedures and to evaluate and
interpret data and produce reports for feedback to relevant teams, committees, and national
audit. The role of an IPC Nurse was pro-actively to prevent infections by providing ward-based
support, expert advice, risk surveys, ward-based audits, outbreak management support, training
and education, and the development of policies and guidance. The tribunal noted that the two

roles were “entirely different”.

19. At ET § 111, the tribunal rejected the appellant’s contention that her role and that of an
IPC Nurse were broadly similar, describing this as “a misapprehension which...is a theme
running through the myriad of her claims before this tribunal”. It concluded:
“Given the difference between the roles it was not incumbent upon the
respondent to ringfence or otherwise slot the claimant into such a vacancy.
The claimant’s role and the role of an IPC nurse were not broadly similar.”
20. The tribunal also rejected the appellant’s suggestion that the two IPC Nurse vacancies
in June and August 2020 had been deliberately kept secret from her by the respondent. At ET
§ 110, it made a finding that:
“The roles were advertised just as previous IPC nursed (sic) roles had been.
The claimant did not apply for them. She accepted under cross examination
that she was not looking at such vacancies.”
21. The tribunal also considered the appellant’s general engagement with the process of

trying to redeploy her. At ET § 103 and 113, it stated:
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“103

113

Evidence is abundant that the respondents did all that they could to assist the
claimant in finding suitable alternative employment by redeployment but the
claimant made it clear that she was simply not interested.

Looking at suitable alternative employment more broadly, as set out above, the
claimant had plenty of opportunity to look at redeployment elsewhere but she
studiously avoided doing so. She was provided with weekly meetings from
mid-October 2020 but deliberately did not engage with those meetings and
was uninterested in seeking alternative employment, a fact which she has
admitted. She chose to disengage with the process in November 2020 and
ignored the attempts to encourage her to continue.”

22. With particular reference to the IPC Nurse role, at ET § 112, the tribunal noted:

“112

... during the summer of 2020 when Covid was at its height, the IPC nurses
were busier and more patient facing than ever. The claimant readily accepted
under cross examination that she did not want to be a clinical nurse or on
wards at the time. She was concerned that she might contract Covid 19. She
accepts that this was the reason she had located to Wiltron House. Therefore it
would have been of no practical value for her to have been offered one of
those roles in any event. She accepted this in evidence.”

23.  Drawing these various findings together in its conclusions at ET § 205 and 206, the

tribunal stated:

“205.

206

...We do not consider that it was necessary or appropriate for the claimant to
be offered the IPC nurse roles that came up in June and August 2020. The
roles were advertised and the claimant could have applied for them. There was
no obligation upon the respondents to offer these roles to her. ...[I]t would not
have been practical in any event for her to have been offered one of those
roles, a fact which she...accepted in cross examination.

...Adequate steps were taken to offer the claimant the opportunity of suitable
alternative employment which she studiously avoided...”

Appellant's submissions

24. Under reference to Thomas and Betts Manufacturing L.td v. Harding [1980] IRLR

255 and Williams v Compair Maxam Limited [1982] ICR 156, counsel submitted that the

tribunal had erred in failing to consider whether the IPC vacancies in June and August 2020

were suitable alternative roles for the appellant having regard to her skills, qualifications and

© EAT 2025

Page 8 [2025] EAT 46



Judgment approved by the court for handing down Marshall v East & North Hertfordshire NHS Trust

experience. In focussing only on a comparison of the job descriptions of the appellant’s

existing role and that of an IPC nurse, the tribunal had lost sight of this point.

25.  Whilst it was factually correct that the appellant had not applied for either of the IPC
roles in June or August 2020, the tribunal had not made any clear finding that she had ever
communicated her lack of interest in those positions to the respondent at the material time.
That was a significant issue, as the reasonableness of the respondent’s actions in not offering
either vacancy to her had to be judged by reference to what it knew at the time rather than by
what it had learned subsequently or what the appellant had conceded during cross-examination
at the hearing. Counter-factual evidence of what the appellant would (or might) have done
could potentially be relevant to remedy in terms of Polkey but was not relevant to

reasonableness in terms of section 98(4) ERA.

Respondent submissions

26. Counsel for the respondent submitted that the tribunal’s findings about concessions
made by the appellant in cross-examination accurately reflected what she had communicated
to the respondent prior to her dismissal rather than merely thought processes that were only
expressed later. This was clear from the reference at ET § 112 to the reason for her relocation
to a different place of work, and in the tribunal’s express findings at ET § 103 that the
respondent had done all it could to redeploy her but she “made it clear that she was simply not

interested”.

27. Quite apart from the material differences in the nature and scope of an IPC Nurse
position, therefore, the appellant’s evidence that she was not interested in an IPC role during
the Covid pandemic was directly relevant to the tribunal’s assessment of whether or not it was
reasonable for the respondent not to have offered her one of the two IPC vacancies in June and

August 2020. This was an issue that bore upon reasonableness under section 98(4) ERA, and
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was not simply a matter going to remedy in terms of Polkey v. AE Dayton Services Limited

[1988] ICR 142.

Analysis and decision

28.  When an issue of whether or not there was an unreasonable failure to offer suitable
alternative employment arises in the context of an allegedly unfair redundancy exercise, the
reasonableness test under section 98(4) of the ERA requires a tribunal to consider whether the
employer's actions lay within range of responses open to a reasonable employer. That requires
the tribunal to consider what the employer knew at the material time. If at that time, the
employer had information which gave reasonable grounds to believe that offering a particular
post would be futile because there was no chance of the employee accepting it, that can be a
relevant factor in deciding whether a decision not to offer the position fell within the range of
reasonable actions. If, on the other hand, such information only comes to light later on, after
the dismissal, it will not be relevant to fairness but may be a factor to be taken into account in

terms of Polkey when the tribunal considers compensation (Brown v Gavin Scott t/a Gavin

Crawford EAT 149/87).

29. The tribunal here did not expressly refer to the issue of whether or not it was within the
range of reasonable decisions for the respondent not to have offered the appellant employment
in either of the IPC roles that became available in June and August of 2020. Its reasons would
undoubtedly have been clearer had it done so. That said, it is implicit that it did indeed consider

that issue.

30. In particular, it is sufficiently clear that the tribunal found as a fact that, during the
summer of 2020 and by the time of her relocation to Wiltron House, the appellant had indicated
to the respondent that she did not want a ward-based role due to the ongoing Covid pandemic.

This is apparent from ET § 112, and is the context in which ET § 103, 110, 113, 205 and 206
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must also be read. I agree with the submissions made by counsel for the respondent that, within
those paragraphs, the tribunal made factual findings as to what the appellant had communicated
to the respondent prior to her dismissal rather than merely of her privately held thoughts that

only emerged later under cross-examination.

31.  The significance of this is that - as the tribunal found - the IPC roles involved a
significant amount of ward-based activity and, in that respect, were very different from the role
that the appellant had previously been performing. Whatever may have been her general
aspirations towards an IPC role, the appellant communicated to the respondent that she did not
want to take on a ward-based role during the pandemic. Even though the tribunal did not
express itself in terms of the band of reasonable decisions, it is clear that it concluded that, in
those circumstances, the decision not to offer the vacancies in June and August 2020 to the

appellant was a reasonable one.

32.  Ido not, therefore, accept that the tribunal erred in its application of the section 98(4)
ERA test to the issue of suitable alternative employment in the context of her dismissal for

redundancy.

Summary of decisions and disposal
33. The basis on which the first ground succeeds is that the tribunal simply overlooked
issues that were before it and that it should have addressed. In light of the observations in

Sinclair Roche and Temperley v. Heard [2004] IRLR 763, I see no reason why the same

tribunal could not still determine those issues on a remit.

34.  Insustaining the first ground of appeal, therefore, I will set aside that part of paragraph

2 of the tribunal’s judgment of 12 January 2023 in which it dismissed the appellant’s complaint

© EAT 2025 Page 11 [2025] EAT 46



Judgment approved by the court for handing down Marshall v East & North Hertfordshire NHS Trust

in relation to the incident on 21 September 2019, and I will remit that single complaint to the

same tribunal for it to consider and rule upon the issues referred to in paragraph 17 above.

35. The second ground of appeal does not succeed and is dismissed.
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