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	[bookmark: bmkTable00]Order Decision

	Site visit made on 11 February 2025

	by J Ingram LLB (Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 19 March 2025



	Order Ref: ROW/3328622

	· This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Devon County Council (Footpath no.4 Templeton) Definitive Map Modification Order 2022.

	· [bookmark: _Hlk161063372]The Order is dated 23 November 2022 and proposes to modify the Definitive Map and Statement for the area by adding a footpath as shown in the Order plan and described in the Order Schedule.

	· There was one objection outstanding when Devon County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.


	Summary of Decision: The Order is confirmed.

	[bookmark: bmkReturn]


Preliminary Matters
I undertook an accompanied site inspection on 11 February 2025. I was accompanied by the objectors, who are adjacent landowners to the route in question and use the lane as access to their property, and a representative from Devon County Council, as the Order Making Authority (OMA) they are supporting the Order.
In writing this decision I have found it convenient to refer to points marked on the Order Plan. I therefore attach a copy of this plan.    
The Order route is known as Pidland Lane (PL), it runs from Templeton Bridge at point A in a south westerly then southerly direction to point C. At point C the Order route joins footpath no.2 Templeton which continues in both an easterly and westerly direction.  
The Main Issues
The OMA made the Order under Section 53(2)(b) of the 1981 Act on the basis of an event specified in Section 53(3)(c)(i), namely the discovery of evidence which shows a right of way which is not recorded in the definitive map and statement is reasonably alleged to subsist over land in the area to which the map relates.
[bookmark: _Hlk181609267]Whilst the evidence need only be sufficient to reasonably allege the existence of a public right of way to justify an Order being made, the standard of proof required to warrant confirmation of an Order is higher. In this case, evidence is required which shows, on the balance of probability, that a right of way subsists along the Order route.  
For documentary evidence, Section 32 of the Highways Act 1980 (the 1980 Act) requires consideration of any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway. Therefore, I must consider whether or not the documentary evidence available to me, when considered as a whole, shows that footpath rights have existed historically over the route.
There is also user evidence available in support of the Order. The OMA considers that the user evidence is sufficient, along with the documentary evidence, to show dedication of the route as a public footpath has occurred under common law. In addressing this possibility the issues I would need to examine are whether, during any relevant period, there was express or implied dedication by the owner of the land in question (having the capacity to dedicate a right of way), and whether there is evidence of acceptance of the claimed footpath as demonstrated through use by the public. 
I may also need to determine whether presumed dedication has arisen under the tests set out in section 31 of the 1980 Act. This sets out that where a way has been enjoyed by the public as of right and without interruption for a full period of twenty years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it. The period of twenty years referred to is to be calculated retrospectively from the date when the right of the public to use the way was brought into question. 
Reasons
Documentary Evidence
Templeton Manor Plan 1781
The plan of Templeton Manor owned by Sir John Pole Baronet shows the full extent of PL with a solid line on the east side and a solid and dashed line on the west side. It is colour washed beige in the same manner as other roads on the plan. The key indicates this to be a road with a hedge partially on one side. In addition, the final section of the Order route near to point C is depicted as a footpath through a field to join what is now footpath no.2.
The OMA claim this is very good evidence that PL was considered to be public at the time the plan was prepared, as it is shown in the same manner as other routes that are now county roads. The objectors claim that all other roads and tracks are coloured the same on the plan, including a nearby private lane to Cleave Farm. In addition, the dashed line is not shown through the centre of PL, indicating a footpath, which is how it is depicted for what is now footpath no.2.     
I consider this plan to be good evidence, and a reasonable amount of weight can be attributed to it. The plan would have been prepared on the instruction of the owner of the estate and it is likely that considerable care would have been taken in its production. The Order route is depicted as a road for the most part, with the final section recorded as a footpath.
Ordnance Survey (OS) Map 1 inch to 1-mile 1809
The full length of the Order route is shown on this map between double solid lines. It is depicted in the same way as other known public roads in the area. A building is shown just to the east of point C and an unfenced route is shown from point C in a westerly direction to Cleave Farm. This is the only access shown to Cleave Farm. The objectors state that on the earlier Templeton Manor Plan a track is shown from the highway, now known as Coombe Hill, to Cleave Farm. They therefore query the accuracy of that plan. I consider that on the earlier map, the track referred to by the objectors appears as a footpath to Cleave Farm rather than a road. Due to the scale of this OS map only routes of some importance were depicted, it is therefore not unusual that a minor route, perhaps only suitable for use on foot, is not shown. The Order route, however, is shown and it is therefore likely it was considered suitable for use on horseback at the time. I consider this map to be supportive of public rights.
Greenwood’s map of roads 1825
The Order route appears on this map as a cross road, the full length is shown between solid lines, At point C the route turns in a north westerly direction and continues to Cleave Farm. The OMA state that this appears to be the vehicular access to the farm. The objectors, however, state the route from the end of PL to Cleave Farm is very steep and muddy and would have been unnavigable with a horse and cart. The OMA comment that the access to Cleave Farm from the highway to the north of the farm may have been created as the access from PL was not ideal. I consider the fact that the Order route is shown on this map to be supportive of public rights.     
Plan of Templeton Bridge 1835
The plan which accompanies the agreement for the rebuilding of Templeton Bridge, shows the first part of PL from point A. It appears as a defined lane and is colour washed in the same way as the other roads forming the crossroads at point A. The objectors state this is to be expected from this time period, they refer to later correspondence from 1977 and 1986 which confirmed there was no recorded right of way along PL. I consider that this plan is good supporting evidence, although it does not show the full extent of the lane it was clearly considered of some importance at the time to depict it in the same way as the other roads.  
Templeton Tithe Map and Apportionment 1842
The full length of the Order route appears on the Tithe Map, it is colour washed the same as the other roads and access tracks. At point C the route continues for a short distance in a westerly direction where it then ends as access into the field. The route does not continue to Cleave Farm, an access to the north of the farm is shown from Coombe Hill. From point C the route also continues in an easterly direction to the stream, which is the parish boundary. On the south side of the stream a double dashed indicates a route continues and it is annotated ‘From Morchard’. The continuation of footpath no.2 past Linneridge Moor Farm is also shown and annotated ‘footpath’. A few cottages are shown at the southern end of PL near to point C.  
The OMA states that PL is shown in a similar manner to county roads at that time, and it would have provided wheeled and pedestrian access to the cottages and land at the southern end of PL. The objectors state that the same colouring used for PL is also used on every access track or lane to a property in the manor.
I consider that as PL is coloured on the map, it would be reasonable to conclude that it was regarded as a public route. The lane is not numbered and therefore is not subject to a tithe payment. As the Order route links to a path which continues to the south and there is also a footpath shown to the east, I consider it would have likely been used as a public through route, as well as access to the cottages.
OS map 25 inch to a mile 1st Edition 1880-1890, 2nd Edition 1904
The full length of the Order route is shown between solid lines, it is named ‘Pidland Lane’ and is given its own plot number. There is a dashed line across the route at point A, this is likely to indicate a change in the surface. A solid line across the route at point B is likely to indicate a gate. On the first edition map there is a dashed line along the route which begins part way between points A and B. I consider this could indicate a change in the surface or an unfenced boundary. At point C the track continues to the east; to the west there is a double dashed line which is annotated ‘F.P.’ this is now recorded as footpath no.2. The objector comments on the many single and double dashed lines that are shown on the map. The single dashed lines show unfenced boundaries, whereas a double dashed line indicates a track.     
I consider that these maps are good evidence of the physical existence of the route at the time. From 1888 Ordnance Survey maps carried a disclaimer to the effect that the representation of a track or way on the map was not evidence of the existence of a public right of way. Taken in isolation the Ordnance Survey maps consequently hold some evidential weight, although in relation to the status of the route, due to the disclaimer, the weight is limited.
OS object name book 1903
The Order route is recorded in the object names book as ‘Pidland Lane’, it is described as ‘a lane extending from Templeton Bridge southwards to Northcote Wood’. The District Surveyor has signed the book to give authority for the spelling to be used. I consider that this would appear to show that there was no landowner for the lane. 
The objectors have commented that there are named lanes in the parish that are not roads or footpaths. They claim that no significance should be given to PL being named. Two of the examples given by the objectors of local private lanes, ‘Little Esworthy Lane’ and ‘West Lane’, are both signed by the District Surveyor in the object name book. I agree that the fact the lane has a name in this instance does not necessarily indicate the lane was considered to have public rights at this time. However, I will consider the object name book evidence alongside the other evidence. 
OS 1 inch to a mile maps 1946, 1960 and 1967
The Order route is shown as an uncoloured defined lane between solid lines on these maps. The key indicates the route is depicted as ‘minor roads in towns, drives and unmetalled roads’. The disclaimer referred to above applies to these maps, therefore I consider they are of limited weight.
OS map 1:25000 c.1950, OS map 1st Edition post war 1:2500 1971
On the 1950 map the Order route is again shown as an uncoloured defined lane it is described as ‘other roads poor, or unmetalled’. The map from 1971 again shows the entire lane between solid lines, with the exception of one section of dashed line at the southern end. The lane is named on this edition and a solid line across the lane at point B would indicate a gate was present at that location.   
Finance Act Plans and Field books 1910
The Order route is shown excluded from the adjacent hereditaments on the Finance Act plan. The objectors state unproductive land such as this would not have been desirable at that time, in addition no landowner wanted to claim the lane and be responsible for its maintenance and pay taxes on it. However, I consider that weight can be given to the fact that the exclusion of the route is consistent with earlier plans that show the route as a separate entity. I consider the fact that the Order route is excluded is good evidence of public rights higher than footpath when considered alongside the other evidence. It is a well-defined and enclosed lane, and the valuers have deliberately excluded it from the adjacent hereditaments. Therefore, a considerable amount of weight can be attributed to this evidence.  
Newspaper report on Court Case 1923
The court case concerned a claim for damages for the removal of two gates in PL and for the cutting down of a hedge. One of the gates is described as point B, the other was likely further south of point C as the article describes the gate being placed across the stream, which would indicate it was located near to the parish boundary. The defendant had removed the gates and gate posts to allow a waggon through that had been collecting timber. The court heard evidence of how the gates had been in position for many years and were necessary to prevent the plaintiff’s cattle from wandering up the lane. The judge found in favour of the plaintiff for the technical trespass of removing the soil; therefore, for the damage caused but not for the loss of stocking the fields. Although the case did not require a judgement on the status of PL, the judge makes comment that there was nothing to show whether the road was private or public. However, the judge goes on to note that on the evidence it seemed as if the road was a private one.        
I consider that the court case shows that the plaintiff, who was the owner of Cleave Farm at the time, did attempt to claim ownership of the lane. He claimed to have maintained the hedge, that the defendant cut down, for many years. The court did hear evidence from those working for the Chichester estate, that they had repaired the gates. The defendant maintained that there was no proof the plaintiff had any claim to the actual soil of the lane. In addition, it is mentioned that at a parish meeting the district council were asked to take over the road, but they refused. I consider that the court case is not decisive on whether or not public rights existed on the lane. The judge may have believed it seemed private as it was mentioned there had been very little use of the lane, however, if there were pre-existing public rights the level of use would be irrelevant. Furthermore, as the lane is not a through road for vehicles this could explain why the district council refused to maintain it.
Parish Survey under the National Parks and Access to the Countryside Act 1949 and subsequent reviews of the Definitive Map 1968 and 1977 
The Order route was not proposed for inclusion as a public right of way in the 1950 parish survey. Footpath no.2 which joins the Order route at point C was proposed for addition and was subsequently added to the Definitive Map which was published in 1964. There was no claim made for the Order route by the parish council in the 1968 review of the Definitive Map. The OMA state that no response was received to the 1977 review as the parish did not seem to have an active parish council at that time.  
The objectors claim that the survey carried out for footpath no.2 was detailed and yet it did not mention PL, which was not surveyed. They claim it would have been unlikely that a footpath was overlooked. I consider that it may be the case that the parish council at the time did not think it necessary to claim PL, it is a defined lane and was not in private ownership.       
Conclusions on the documentary evidence
In conclusion the documentary evidence as a whole in this case is supportive of the route being a public right of way. The early maps including the Templeton Manor plan 1781, the 1-inch OS map of 1809 and Greenwood’s Map of 1825 all consistently show the Order route as a well-defined lane. Significant weight can be given to the fact the lane was excluded on the Finance Act plan, which is an indication it carried public rights at that time. The documentary evidence also shows that historically a gate was present at point B and this was repaired by those working for the Chichester estate. 
It is clear from the Tithe Map that in 1842 there was more than one property near to point C, a continuation of the route is shown to the south, and a footpath is shown heading east. Therefore, I consider that it is a reasonable conclusion that the route would have been used by the public as a through route, as well as those gaining access to their land and property. The route may well have been capable of being used on horseback and by horse and cart as far as point C, however, it is consistently shown as joining and continuing as a footpath. I consider that when taken as a whole the documentary evidence does show, on the balance of probability, that a right of way of public footpath status subsists along the Order route. 
Implied dedication at common law
Ownership of PL between points A and C is unknown. All the land on either side of the lane is registered at HM Land Registry but the lane itself is unregistered. The majority of the land either side is registered to the owners of Cleave Farm and Coombe Mill, both of which were part of Templeton Manor in 1781. The Tithe documents in 1842 and Finance Act documents in 1910 show that they were owned by the Chichester family. The lane itself may or may not have been owned by the Chichester family at one time, however, the Templeton Manor Plan does clearly set out the lane as a road/footpath. There has been nothing produced that shows the (presently unknown) owner did not have the capacity to dedicate a public right of way over the Order route if he or she so wished.  
There is no evidence of express dedication of the route as a footpath or bridleway. The next step is therefore to consider whether dedication was implied, either by the actions or inaction of the landowner at any time in the past. The historical evidence shows that it is likely a route, of at least footpath status, has been physically available for use since at least 1781.  
The user evidence indicates that there has been some use of PL on horseback. Some users indicate that once at point C their route continued eastwards along footpath no.2 past Linneridge Moor Farm, others show a route to the west or south. The objectors claim it would not have been possible to ride footpath no.2 to the east, due to the terrain, they believe riders may have taken another route. There is some claimed use on horseback from the mid 1950’s up to 2007, however, the frequency of use is low, with users stating they rode it on and off, or just a few times a year, some do not indicate their frequency of use. One witness claims use on foot and horseback from 2000 until 2007 when their route was blocked by fencing, it is assumed this is at Linneridge Moor Farm, although they state the owner did not mind them walking. Another witness who claims use on foot in the late 1990’s states they have never been able to ride the route. 
There is reference to ‘anti-horse’ signs and notices at Templeton Bridge at point A in 2007. One witness states the notice read ‘Private no right of way’. The google street view pictures from 2009 show a sign stating, ‘No riders not a bridlepath’. The objectors state this was erected by the previous owner of Linneridge Moor Farm in the mid to late 1970’s. It was not until 2019 that the current locked field gate was erected at point A with a sign on the gate indicating ‘Private Property’.    
Further user evidence indicates more extensive use on foot, with some original forms stating use from the 1960’s. The more recent forms, that were submitted in 2020, state use from 2000 onwards, with the exception of one user who claims use between 1986 and 2019. The frequency of use varies from daily, to weekly or monthly. 
It appears there was no action by the (unknown) landowner or the previous owner of Linneridge Moor Farm to prevent use of PL on foot, and no evidence has been submitted to the contrary. Therefore, I consider that during the period 1960’s to 2007, on balance it would be reasonable to conclude that dedication of the route as a footpath could be implied.
The question is whether the evidence submitted is sufficient to demonstrate that the public did in fact accept the implied dedication. Overall, I consider the use on horseback to be insufficient, however, the user evidence is sufficient to show regular use on foot, during the period up to 2007 and beyond. Therefore, use of the route as a footpath by the public has been accepted.
Adjacent Landowner Evidence
The objectors have submitted a large number of documents. They, and the previous owner of Linneridge Moor Farm, have confirmed in a statutory declaration their use of the lane as access to the property. They also state they do not consider the lane to be a right of way, however, they have commented that they have never stopped or turned back anyone who was using the route on foot. They provide a list of names of people who have been given verbal permission to use the lane. Both the objectors and the previous owner have stated that they have maintained the route. In addition, correspondence from Tiverton District Council in 1977 and Devon County Council in 1986 confirmed to the previous owner that the lane was not maintained as a public highway or shown on the Definitive Map. This is not surprising as the lane was not recorded, and officers would check the Definitive Map when responding to such correspondence.  
There were a number of statements submitted to the OMA when they conducted their consultation and investigation into the case. Some of these were from other adjacent landowners and other nearby residents. The two main adjacent landowners from Coombe Farm and Cleave Farm are not opposed to the Order route being a public right of way. The landowner to the south does not believe it is a right of way. One other adjacent landowner had no particular view. Other responses included long standing residents who stated it was their belief that PL was not a right of way, and they had always understood it to be a private lane for the farm. 
Other Matters
The objectors raise some matters that I am unable to consider. They complain regarding the OMA decision making process. They also refer to a footpath sign at the eastern end of footpath no.2 and state there was no mention of a footpath sign at Templeton Bridge. In addition, they refer to maintenance issues at the southern end of PL. Whilst I understand the points raised by the objectors, I am unable to take such matters into account under the 1981 Act. I must restrict my findings to whether the tests set out in paragraphs 4 to 8 have been met.  
Conclusions
For the addition of a public footpath, under sub-section 53(3)(c)(i) of the 1981 Act, it is necessary to provide sufficient evidence to show that a right of way which is not shown in the Definitive Map and Statement subsists over the land. I have concluded that the documentary evidence when taken as a whole does show on the balance of probabilities that a right of way, of public footpath status, does subsist along the route.
The documentary evidence is supported by evidence of use on foot, by the public as of right, to show acceptance of common law dedication. I therefore consider the evidence, when taken as a whole, is sufficient to show on the balance of probabilities the existence of footpath rights over the route A-B-C.
Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed.
[bookmark: bmkScheduleStart]Formal Decision
I confirm the Order.

J Ingram
INSPECTOR
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