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	[bookmark: bmkTable00]Order Decision

	Site visit undertaken on 21 January 2025

	by A Behn Dip MS MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 06 March 2025



	Order Ref: ROW/3330697

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as the West Sussex County Council (Chichester No.1: Yapton (Addition of Public Footpath)) Definitive Map Modification Order 2023.

	The Order is dated 30 June 2023 and proposes to modify the Definitive Map and Statement (DMS) for the area by adding a public footpath as shown on the Order plan and described in the Order Schedule.

	There were two objections outstanding when West Sussex County Council (the Council) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation. 

	[bookmark: bmkPoint]Summary of Decision: The Order is not confirmed.

	[bookmark: bmkReturn]


Preliminary Matters
In April 2018, an application to upgrade a footpath to a restricted byway and add a new bridleway in the parish of Yapton to the Definitive Map and Statement (DMS) for Chichester, was made by the British Horse Society (BHS). In March 2022, after due investigation, the Council declined to make an Order. Following an appeal, which was allowed in part, the Council were directed to make an Order to add a footpath to the DMS, as shown on the Order Plan attached.
Following advertisement of the Order, two objections were received. The objection  from the landowner asserted that the Order should not be confirmed and the objection from the BHS asserted that the entire route as originally applied for in 2018, held higher rights than a footpath.
Extensive documentation and submissions have been made by the BHS, relating to  the Order route, the original claimed route and also related adjoining routes that were dismissed at appeal. This information was intended to provide a full historical context of the wider network that the Order route and its related original appeal route connected to. Whilst it has achieved this, the volume of information and how it is interwoven to cover two separate appeals has at times, made it challenging to extrapolate the information relevant to the Order and appeal route before me.
Whilst the wealth of evidence means it would be open to me to consider the matter of the separate Drove Lane appeal route as part of the evidence attached, the parameters of the Order Map would not allow me to record that appeal route in entirety, should I consider the evidence sufficient to do so. As the BHS state in their statement of case, where the Inspector for that appeal considered the evidence was finely balanced, it is open to the BHS to submit a fresh application should additional evidence come to light.
It is also open to me to consider that part of the appeal route that was dismissed by the appeal Inspector, as the full extent of the route (Tack Lee Lane) is shown on the Order map with its current footpath status. I consider that in this instance it is appropriate to give consideration to the evidence for this section, as it provides context for the objection made by the BHS to the Order before me, where a footpath was found to be reasonably alleged to exist, rather than a bridleway for the section of the original appeal route that was allowed.
I made an unaccompanied site visit on 21 January 2025 when I was able to view the entirety of the Order route and walk the major part, albeit there was no physical existence of it on the ground.
The Main Issues
The Order has been made under section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) on the occurrence of an event specified in sub-section 53(3)(c)(i) of that Act. Accordingly, the main issue is whether the evidence discovered, when considered with all other evidence available, is sufficient to show that a public right of way not shown on the definitive map and statement, subsists over land to which the map relates.
Whilst it suffices under section 53(3)(c)(i) for a public right of way to be reasonably alleged to subsist to make a Modification Order, the standard of proof is higher for it to be confirmed. At this stage, the evidence is required to show, on the balance of probabilities, that a right of way subsists.
The evidence in support of this case relies solely on historical research, documents and maps. As regards the documentary evidence adduced, Section 32 of the Highways Act 1980 requires a court or tribunal to take into consideration any map, plan or history of the locality, or other relevant document provided as evidence, giving it such weight as is appropriate, before determining whether a way has been dedicated as a highway. 
Reasoning
Yeakell and Gardner’s Map 1778
The map shows the Order route by means of a dotted line, however the dotted line does not appear to join up with the rest of the appeal route (Tack Lee Lane),  rather it continues to the north west of the lane on a parallel line. The landowner drew attention to the LiDAR information layer enhanced for technology, provided by the BHS in evidence. The indentation that is suggested may align with the Order route does not line up with Tack Lee Lane, but runs along a parallel line in a similar fashion to the Yeakell and Gardner map, petering out as it passes the southerly end of Tack Lee Lane on a more westerly alignment. 
[bookmark: _Hlk187836132]I acknowledge the submission made by the BHS that this more westerly alignment could be a deviation taken as a result of Tack Lee Lane being ‘foundrous,’ however as pointed out by the landowner, such an indentation may also have been caused by livestock. Additionally the prospectus for the Yeakell and Gardner map states that it shows “every road, public and private, every bridleway and footpath…....’ In view of this and the lack of a key, any status of the route on this map, as acknowledged by the applicant in their original appeal submission, is unclear. 
Plan of the Land in Yapton and Binsted Belonging to Richard Wyatt c1775
The Plan shows Tack Lee Lane coloured sepia and part of the Order route, depicted by a dotted line, passing across the parcels of lands notated ‘N’ and ‘O.’ A dotted line is also shown on parcels ‘Q’ and ‘R’ on an image provided by the landowner. Whilst the appeal Inspector considered the dotted line would be consistent with a footpath or bridleway, it seems that the dotted lines do not show the Order route in its entirety, only across certain parcels of land.
The landowner considered it significant that the dotted line did not extend beyond parcel ‘O’ and pointed out that the gate where the line stopped at the western corner of parcel ‘O’ was pointing in a north westerly direction and not in the correct direction of the line of the Order route. They also remarked that the map showed the dotted line from Tack Lee Lane heading south westwards from the end of the lane, which was not on the same alignment as the Order route.
Whilst I acknowledge the view of the BHS that the map does not preclude the existence of a bridleway along the dotted lines, the plan does not show the whole route and it is ambiguous as to the direction of any onward alignment of the sections of the route that are not shown. Additionally the map was not drawn up for the purposes of denoting public rights.
Cary’s Map 1794
I accept as stated by the BHS that Cary was a respected mapmaker of the time, however my issue with this map is that its small scale makes it extremely difficult to pinpoint with any degree of accuracy, the location of the road marked by a red arrow by the BHS. The depiction on Cary’s is also suggestive of a far more substantial route, than the dotted line shown on the Yeakell and Gardner map and the sections of dotted lines shown on Wyatt’s plans. 
Whilst I agree with the appeal Inspector that the route aligns with the top of Tack Lee Lane, I do consider, that as commented by the landowner, ‘it may have been Drove Lane’ and it does appear to have been submitted as evidence of Drove Lane by the BHS in that appeal also.
Gardner and Gream 1795
The Gardner and Gream map shows Tack Lee Lane ending in an open field, similar to the depiction of Bilsham Lane which is situated below the letter D on the same map. The map does not show the Order route. Although I accept, as remarked upon by the BHS, that the field edges broadly align with the route claimed, this is not evidence of the existence of a route or of public rights across the field edges. 
Other historical evidence
Historical conveyances and other legal documents from the 16th to 18th centuries were submitted that appear to reference the area of Tack Lee Lane as ‘South Street’, with references including ‘…a croft called South Strete containing 19 acres’; ‘Ten acres field also called Southstreets’ ; and ’arable land in Tacklea or South Street’.
The BHS drew attention to similar documents from the same time period that referenced the main road into the village of Yapton being called Yapton Street and they considered it unlikely that the adjoining South Street would have been merely an occupation road. Whilst the BHS view was that the naming of Tack Lee Lane as South Street or similar vernaculars carried an inference of public status, the documents all described a croft, field or arable land within their references. As such I do not consider that this necessarily forms persuasive evidence that Tack Lee Lane was part of an onward route or that it held public vehicular rights.
A Field Book of the estates in the County from circa 1806 shows only the very end of the south western corner of the Order route, next to an enclosure named Diamond Mead, and depicted as a spur from Drove Lane. There is no destination label for the spur and to the south of the Order route is a notation ‘Whetsone Field,’ which the landowner considered was an indication that there was no onward route south. Ultimately, as acknowledged by the BHS, this was a book to record landholdings, with the map only showing a very small section of the route and no indication as to whether the route had a continuation or public status of any kind.
Plans showing local Brooklands, the coastal area and associated bridges from 1791 were submitted by the BHS in evidence. The BHS, whilst acceding that the West Stone Bridge was not part of the Order route or Tack Lee Lane, considered that the capacity of the bridge, was relevant to the appeal routes in showing the bridge was capable at that time of taking wheeled traffic. Whilst I accept the context that this offers and what type of traffic this bridge may have been capable of taking, it does not form part of the Order route and cannot be considered as strong evidence of public use of the Order route or Tack Lee Lane. 
OS Maps 1805 and 1813
Both maps show Tack Lee Lane, although it ends as a cul de sac route. Whilst the BHS say this is consistent with a public road, the barn notated at the end of its eastern spur on the 1805 map would suggest that the lane could just as likely have been used for agricultural access. The Order route is not shown at all.
Portsmouth and Arundel Canal Records c1815
The very beginning of Tack Lee Lane is shown and is not indicated to have an owner. It was given a brick bridge over the canal and was not described as an occupation road, all of which the BHS felt was strong evidence that the Lane was public highway, especially given that it had the width and character of a lane. I do accept that the evidence does offer some weight towards the suggestion of Tack Lee Lane being a public highway of some description, but while the BHS felt that the width and character of the Lane, along with the brick bridge, would indicate higher status than a footpath, it is also the case that the lane would likely require a brick bridge for wheeled access to the surrounding agricultural land. The rest of Tack Lee Lane and the Order route do not form part of the map.
Greenwoods 1825
[bookmark: _Hlk188550130]This map shows Tack Lee Lane in the manner of a cross road. Whilst the landowner considered Tack Lee Lane was a farm access road, the BHS referenced Hollins V Oldham [1995] wherein it was said that there was ‘no point showing a road to a purchaser if he did not have the right to use it’. However the judge later went on to say  that ‘Pingot Lane must have been considered, rightly or wrongly, by Burdett as being either a bridleway or a highway for vehicles.’    
A continuation of a route in the form of the Order route is not depicted and the prospectus for Greenwoods states ‘Together with the boundaries of townships and parishes, the courses of rivers…..public and private roads…..’ indicating that Tack Lee Lane may just as likely have been private, especially as no onward route is denoted.
Tithe Map and apportionment 1839-1841
The Yapton Tithe Map shows Tack Lee Lane coloured sienna and listed under Roads Wastes, Water & C, with no tithe payable. Whilst the BHS maintained that this was good evidence of a public road, Bilsham Lane which is not considered a public road today is also listed under the same category. Both public and private roads were not tithed, as either could diminish the productivity of land for the purposes of the tithe assessment. 
The Order route is clearly shown on the map by dots and dashes, which the BHS asserted represented a footpath or bridleway, as in their analysis, farm access tracks were denoted by just dashes. The BHS submitted a comparison between the Tithe Map and the first Definitive Map, pointing out that there were strong correlations between what was depicted by lines and dashes on the Tithe Map and what were recorded as public rights of way on the first Definitive Map. They also drew attention to the study by Professor Kain and Dr Oliver who stated that the Yapton Tithe Map showed ‘ buildings, hedge and fence ownership, field gates, footpath and / or bridleway….. ‘
I accept that there is a correlation between the depictions on the Tithe Map and what were later recorded as public footpaths, and I consider that the Tithe Map does offer some support for the Order route, however in the absence of a map key, the assertion that the Order route is a bridleway, whilst well-reasoned, is speculative. Ultimately the purpose of the Tithe Map was not to identify or distinguish rights of way, and as such, whilst I consider this evidence supportive, it holds limited weight.
Sales Particulars 1862
Looking at Tack Lee Lane, this can be seen on the Sales Particulars as coloured sepia for its entire length. The single dash line to the west of Lot 6 that the BHS considered to be a ‘farm access track’ on the Tithe Map, is also coloured sepia.
The extracts from the map accompanying the sales particulars show a dotted line broadly following the line of the Order route, through Lot 6. It appears to stop at this point and then restart along the western edge of Lot 9. 
Another dotted line in the Sales Particulars, for a Lot further east of the route in question, is labelled ‘Footpath.’ The BHS considered that this indicated that the Order route, which had no denotation (for the sections where it was shown), was probably of higher status. Conversely, the lack of annotation of the Order route could just as likely mean that there was no public right of way along the parts of the route that are shown.
The depiction of the farm access track in sepia and the dotted lines which were sometimes notated with footpath and at other times not, shows an ambiguity in the notations on this plan. Ultimately this document was drawn up for the sale of properties and there were several lots adjoining Tack Lee Lane and Drove Lane which would require access. The Sales Particulars were not concerned with public rights and with the variances on these records highlighted above, it means that any assumptions made should be treated with caution.
Order of Exchange 1867
Tack Lee Lane can be seen, in part, on the Order of Exchange plan, coloured sepia, in the same manner as the main road and Drove Lane, albeit the main road was annotated ‘From Barnham’ and ‘To Climping.,’ whereas there was no destination annotated on Tack Lee Lane. The short spur leading to South Barn, off Drove Lane, is also coloured in sepia and this is not recognised or claimed as a right of way today. 
One of the lands being exchanged was off Tack Lee Lane. The BHS remarked that no easements or directions were described regarding access to the land from Tack Lee Lane and in view of this, they considered that this implied Tack Lee Lane was a public highway. However as the landowner pointed out, the written provisions stated that with each piece of land came its ‘rights, easements and appurtenances.’ 
Turning to the Order route, part of the Order of Exchange shows land to be exchanged on Drove Lane. On the opposite side of Drove Lane, a section of dotted line which aligns with part of the Order route is shown. The BHS consider this offers consistency to the existence of the Order route and the appeal route in general. However the route is only depicted in part and the primary function of this Order of Exchange was the exchange of land and not the status of any adjoining tracks. 
Finance Act 1910 
These records depict Tack Lee Lane on its north east to south west line with an eastern spur, where it then terminates. It is shown uncoloured and un-numbered and excluded from land holdings. These records do raise a strong possibility of the existence of a public highway, possibly vehicular, along the lane, however in light of the cul de sac nature of the lane, it cannot be assumed that the existence of carriage rights is the only possibility for the exclusion of the route. 
Whilst the BHS do not accept the landowner’s alternative explanation of use by a number of adjoining landowners to access their land, the lack of colouring for Tack Lee Lane does include its spur. I acknowledge the view of the BHS that no easements were described in the field book entries and that they considered that this was evidence of bridleway or vehicular use, however the records do not show the Order route as a continuation from the Lane  but do show a dotted line, annotated F.P. heading due west from where the Order route commences, rather than on the south westerly direction of the alignment shown on the Order. 


Ordnance Survey Mapping 1805 - 1912
The earliest OS maps, from 1805 to 1813  show Tack Lee Lane running north east to south west, with a small spur to the east. A barn is depicted at the end of the route in the 1805 map. The earliest OS mapping from 1805 to 1813 does not show the Order route at all. 
The 1876 map shows Tack Lee Lane in a similar manner to the earlier maps and it is described as a ‘road’ in the area book. However the OMA and the landowner pointed out that all routes on this map were called ‘roads,’ with the appeal Inspector  noting that the OS maps did not distinguish between public and private rights.
The 1898 and 1912 OS maps show the same footpath as the 1910 Finance Act records, heading due west, and not on the same line as the Order route. Ultimately, there are no routes on any of the OS mapping that depict the line of the Order route.
The BHS acknowledged that the Order route heading off from Tack Lee Lane was not shown on any of these maps, however they stated that the footpath that was shown heading due west from Tack Lee Lane on later OS mapping was also not shown on previous mapping. They felt that the Order route was consistently shown on the historical mapping prior to this, however I am not persuaded that this is necessarily the case. The Order route was not shown on the earlier OS mapping of 1805 or 1813, or on some other maps submitted in evidence from a similar period. With the exception of the Tithe Map, there are inconsistencies in the alignment of the routes shown on the maps that do either depict sections of the route, or the entire Order route.
Whilst the OS maps are not evidence of the status of any road, track or path shown, and the surveyors were directed not to enquire into them, they are usually reliable in depicting the physical existence of features on the ground at that time and it is notable that the Order route is not depicted on any of them.
Rights of Way Act 1932 and Definitive Map records
Following the 1932 Act, Tack Lee Lane, from south of the canal is shown on the record of footpaths for the parish, along with the path that is shown on more contemporary OS mapping, which does not follow the line of the Order route. The Order route is not visible on the base map and was not claimed as a footpath. The first Definitive Map of 1952 translates this information across, with Tack Lee Lane shown as a footpath from its junction with the main road.
The BHS remarked that all of the rights of way in Yapton were footpaths and suggested reasons why this might be the case. While their suggestions are logically argued, such assertions are not evidence of the existence of the Order route or of the restricted byway status that they feel should be given to Tack Lee Lane. 
Conclusions 
The Order route
Looking solely at the Order route, a dotted line is shown on the Yeakell and Gardner map of 1778, however this does not meet with Tack Lee Lane but runs parallel to it. The small scale of Cary’s map does not allow the location of the route shown on it, to be determined with any accuracy and appears to have been considered by the BHS to be evidence of a different route, Drove Lane, in a separate appeal. The route shown on Cary’s also appears quite substantial, which is at odds with the other mapping of the time which either does not show a route, or where it does show parts, it is depicted by dots. 
The Tithe Map of 1841 is the only map that depicts the entire Order route on the alignment claimed. Sections of the Order route can be seen on various estate plans from 1775 and 1862, albeit it is questionable as to whether some of these sections are on the correct alignment of the Order route. Whilst all or short sections of the Order route are shown on some maps of that time, it is notable that the Order route is not shown on other maps of the same era, such as Gardner and Gream and Greenwoods. More notable still, is that the Order route is also not shown on any of the OS mapping submitted in evidence, which dates from 1805 onwards. Moving forward, more contemporary mapping and evidence, such as the Finance Act records of 1910 do not show the route as a physical feature.
Although a route may have existed as a physical entity for a period between the mid-18th and mid-19th Centuries, the alignment of that route is inconsistent and whether it held any public rights is by no means clear. I acknowledge the BHS referral to R v Exall [1866] regarding strands of evidence forming the cords of a rope, however I am not persuaded that the strands in this particular case are of sufficient strength to reach a conclusion with regards to the Order before me.
Yeakell and Gardner’s map was stated to show all routes, whether public or private. The maps pertaining to estate plans and sales particulars were not produced for the purposes of identifying public rights of way. The Tithe Map holds some supportive weight, albeit as noted by the Inspector at appeal, the purpose of this map was not to identify rights of way and it has no accompanying key.
With this in mind there is very little evidence as to whether public rights existed along the Order route for the period it was shown on the ground. When combined with the absence of the route being depicted as a physical feature on other notable maps of the time, the evidence, whilst sufficient to meet the test of an alleged right of way subsisting, is not sufficient to determine, that on the balance of probabilities, a public right of way existed along the Order route.
Tack Lee Lane
It is recognised that cul de sacs in rural areas can be highways, especially where they lead to a place of public interest or were, what was a through road, that then became a cul de sac as a result of changes to the highway. I agree with the BHS that the evidence certainly shows Tack Lee Lane as existing for centuries and I also agree with the BHS that public roads and occupation roads can exist in tandem and are not mutually exclusive. I also accept that the nature and character of a way may change along its length, depending on the topography and the purposes of use of the land.
I acknowledge that the consistent representation of Tack Lee Lane on the mapping may point to the existence of a vehicular highway, but this should be considered in view of the evidence as a whole. As the appeal Inspector felt, there should be a reason for why the public would travel down a cul de sac route. Whilst the BHS say the eastern spur of Tack Lee Lane does not form part of their appeal route, it is the case that this spur has always been shown on even the earliest maps before me, ending in agricultural fields, with early mapping depicting a barn situated at the end of the spur. 
Other than accessing the adjoining fields, there would be no point of interest at the end of the route for those on horses and carts, unless there was an onward route. Whilst I recognise the direction that the BHS take in that they consider there was a bridleway continuation, the evidence for this, although extensively researched, is not sufficiently consistent to determine that a right of way of any status existed over the Order route.
Although the evidence shows that Tack Lee Lane is depicted in the manner of a road for time immemorial, the lack of an onward destination for the public until more contemporary mapping which then shows a footpath, but on a very different alignment to the Order route, does support both the landowner’s and the appeal Inspector’s view that Tack Lee Lane was more likely to be used as access to the surrounding fields. Given the more probable likelihood that this was the reason for the depiction of Tack Lee Lane on historic mapping before me, I am not persuaded that Tack Lee Lane enjoys a public status higher than the footpath designation it currently holds. It follows, that whilst it is open to me to do so, I am not minded to overturn the decision made by the Inspector at appeal stage.
Conclusion
Having regard to these and all other matters raised in the written representations, I conclude that the Order should not be confirmed.
Formal Decision
I do not confirm the Order.

A Behn 
INSPECTOR
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