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	[bookmark: bmkTable00]Interim Order Decision

	Site visit made on 3 December 2024

	by J Ingram LLB (Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 10 March 2025



	Order Ref: ROW/3310140

	· This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Nottinghamshire County Council (Kings Clipstone footpath no.11 and Clipstone footpath no.24) Modification Order 2021.

	· The Order is dated 14 May 2021 and proposes to modify the Definitive Map and Statement for the area by adding a footpath as shown on the Order plan and described in the Order Schedule.

	· There was one objection outstanding when Nottinghamshire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is proposed for confirmation subject to the modifications set out below in the Formal Decision.
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Preliminary Matters
This case concerns the proposed addition of a footpath to the Definitive Map and Statement (DMS). The route commences from its junction with bridleway no.4 Kings Clipstone and follows a generally south-easterly direction to Cavendish Way. 
Nottinghamshire County Council are the Order making authority (OMA). They were  directed to make an Order following a Schedule 14 Appeal Decision dated 12 February 2020, the OMA are supporting the Order.
I made an unaccompanied site visit on 3 December 2024. As the landowner had not responded to requests for permission to enter the land, I was only able to view the Order route from each end. However, I am content that I could see enough of the route to be able to make a decision.   
I have amended the Order plan by adding letters at certain points on the Order route, to enable ease of referencing. In this decision I will refer to these points.
I have also noted an error in the recording of the alignment of the Order route at the northern end. The original application plan shows the route continuing in a straight line to join bridleway no.4 at point A, this is the route that was allowed in the appeal decision. In addition, all the user evidence before me refers to this route, rather than the route shown which cuts the corner of the adjacent field and joins bridleway no.4 at point B. Therefore, if the Order is confirmed, the Order and Order plan will be modified accordingly. This is referred to at paragraph 34 below. I understand that since the locking of the field gate near to point A, a route to point B may have been used, however, no evidence has been submitted in relation to this alternative route. I have appended a copy of the annotated Order plan to the end of my decision.
The objection submitted does raise matters that I cannot consider in reaching my decision, I refer to them below. The objector has not made any further submissions since the statutory objection to the OMA.   
The Main Issues
The Order is made under section 53(2) of the 1981 Act on the basis of an event specified in sub-section 53(3)(b). This relates to the situation where there has been the expiration, in relation to any way in the area to which the map relates, of any period such that the enjoyment by the public of the way during that period raises a presumption that the way has been dedicated as a public path.   
The evidence is composed of claimed use by the public as a footpath. Accordingly, I need to determine whether presumed dedication has arisen under the tests set out in section 31 of the Highways Act 1980 (the 1980 Act). This sets out that where a way has been enjoyed by the public as of right and without interruption for a full period of twenty years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it. The period of twenty years referred to is to be calculated retrospectively from the date when the right of the public to use the way was brought into question. 
Part of the land over which the route runs, between points C and D, is held under a lease by the Forestry Commission (FC) and is regarded as Crown land. Consequently, as section 31 of the 1980 Act does not apply to Crown land, I am unable to consider statutory dedication for that part of the Order route. I may, however, consider the use on the basis of common law. In addressing this possibility the issues I would need to examine are whether, during any relevant period, there was express or implied dedication by the owners of the land in question (having the capacity to dedicate a right of way) and whether there is evidence of acceptance of the claimed footpath as demonstrated through its use by the public.
I must be satisfied that the relevant tests have been met on the balance of probabilities.
User evidence (route A-C)
Date of bringing into question
A bringing into question arises when at least some of the users are made aware that their right to use a way is being questioned. There is reference to the  construction of the public highway known as Cavendish Way, at the southern end of the route in 2001/2002. However, there does not appear to be any evidence that the route was blocked at this time. There is currently a locked gate, near to point A, at the northern end of the route, however, it is unclear exactly when the gate was locked. There is a step-over barrier at point B and a large tree trunk. As the objector refers to illegal use by motorbikes, it is assumed these barriers have been put in place in an attempt to stop this. 
I consider the ‘bringing into question’ could be the date the gate was locked, as this action prevented pedestrian access and at least some of the users would have been made aware that their use was being inhibited. Alternatively, the bringing into question could be the date of the application. Some of the user evidence references the gate, however, there is no mention of it being locked. This would seem to indicate that the gate may have been locked after 2008, as that is the date of the application and when the user evidence forms were completed. Therefore, as there is no clear evidence of the locking of the gate prior to 2008, I will take the application date as the bringing into question. It follows that I will examine use during the 20-year period prior to this, that is 1998 - 2008.
Whether use was as of right and without interruption
Evidence is provided in 54 user evidence forms, 46 were completed in 2008 and a further 8 were submitted in 2024. The claimed use covers a period from 1934 to 2024. All the individuals claim use on foot, a few also claim use on a pedal cycle. 
All the users, except one, indicated they were not challenged or interrupted in their use of the Order route. The one person who was challenged stated this was in 2011, therefore after the relevant period. All the users state they did not have permission to use the Order route. 
About half of the users refer to a gate, at least 11 of these specifically state the gate is at the Clipstone Drive end of the route, which is point A. Some users mention that pedestrian access was available, and some refer to a gap at the side of a gate. The Order does not currently mention a gate. It would appear a gate, near to point A, has been in place throughout the relevant period. If the Order is confirmed it could be modified to include the gate in the description of the route, thereby authorising the existence of the gate. 
Of the 54 users, there are 33 individuals who have used the route on foot for the full 20-year period. There are further individuals who have used the route for less than 20 years but within the relevant period. Frequency of use varied from daily, to weekly or monthly. However, the majority used it regularly mainly for recreation and dog walking.
The claimed use does not appear to be disputed. In my view the evidence of use is sufficient to raise a presumption of dedication. However, this presumption can be rebutted if there is sufficient evidence on behalf of the landowners to demonstrate they had no intention to dedicate the way as a footpath.   
[bookmark: _Hlk191295537]Whether there is sufficient evidence of a lack of intention to dedicate by the landowners
The Order route between points A-C is registered to two joint landowners. One of these landowners has objected to the Order, they claim the objection is from both landowners, however, the email is only signed by one of them.
The landowner states that the track between points A and C was constructed by themselves as access to the woodland for work purposes. They claim to have erected multiple signs stating, ‘Private Property’, however, these have been vandalised and removed. 
Other than the signs, no further rebuttal evidence has been submitted demonstrating that the landowners have made any overt actions at any time to deter or prevent the public from using the Order route as a public footpath. 
The user evidence does not mention any signage, although it could be that they were removed soon after they were erected. However, as no witnesses have seen the signs at all, I consider the balance of evidence to be that this would not be sufficient to amount to a lack of intention to dedicate. I conclude that the Order route is a way the character and use of which can give rise to a presumption of dedication and that the evidence shows that the use has not been sufficiently challenged.
Implied dedication at common law (route C-D)
There is no evidence of express dedication of the route as a footpath. The next step is therefore to consider whether dedication was implied, either by the actions or inaction of the landowner at any time in the past.
Since November 1952 the land between points C-D has been occupied by the FC for forestry purposes under the terms of a 999-year lease. There has been a previous case involving the same lease and I agree with the previous Inspector that the lease is silent about public access. The lease does state that the FC is required to maintain stock proof fences along boundaries with adjoining agricultural land. However, there is no mention of any requirement to protect the woodland from any form of trespass. 
In the previous appeal it was found that the lease restricts the lessee’s use of the land to forestry purposes only with (limited) rights reserved to the lessor. It is clear that the FC does not have power to grant a right of access to the public. Although it is not expressly reserved in the lease, I consider that the freeholders retained the capacity to dedicate a public right of way over the leased land, unless this adversely affected the FC’s forestry use of the land.  
The user evidence indicates that a route has been physically available for use as a footpath since the 1940’s, or possibly even earlier. There is no evidence to suggest that the users were challenged whilst using the footpath, by notice or otherwise, or that they used the route in secret or with express permission. Accordingly, I consider that their use was ‘as of right’ and is therefore capable of establishing a right of way.
There is no evidence in relation the landowner’s intentions for route C-D. The owner of the route C-D is the brother of the owner of route A-C. Therefore, it is not clear if the signs referred to at paragraph 19 also include this section. The objection is not specific of where or when the signs were erected. As the user evidence does not refer to any signs, I find that there is no evidence that signs were erected along the claimed footpath. If signs were there, they were not sufficient to be brought to the attention of the users. It therefore appears there was no action by the landowner to prevent the use, and no evidence has been submitted to the contrary. The quantity and frequency of the user evidence is such that a reasonable landowner would have been aware of it, especially as the landowner lived locally. Therefore, I consider that during the period 1940’s to 2008, on balance it would be reasonable to conclude that dedication of the route as a footpath could be implied. 
The question is whether the evidence submitted is sufficient to demonstrate that the public did in fact accept the implied dedication.  Overall, I consider the evidence is sufficient to show regular use, during the period up to 2008, and therefore acceptance of the route as a footpath by the public has been demonstrated. 


Other Matters
The objector raises matters relating to the use of the route by illegal motorbikes. The objector claims they have been threatened and there has been damage to property. The objector believes that registering the route would encourage further illegal use. There are further comments that the footpath is not needed, and other routes are available.   
Whilst I understand and sympathise with the points raised by the objector, I am unable to take such matters into account under the 1981 Act. I must restrict my findings to whether the tests set out at paragraphs 7, 8 and 9 have been met. Accordingly, whether or not the claimed route exists as a public right of way and should be shown in the DMS and the records amended as necessary. 
Conclusions
In respect of route A-C, I have found there is sufficient user evidence to raise a presumption of dedication. I also find there is insufficient evidence of a lack of intention to dedicate by the landowner.
In respect of route C-D, under Common Law principles I have found that despite the FC lease, the landowner retained the capacity to dedicate a public right of way; that during the 60 years or more that the public have walked the route the landowner must have become aware of the use but took no steps to prevent it, and that the public duly accepted the offer. Therefore, dedication of a public right of way on foot can be implied.  
For the reasons given above, I conclude on the balance of probabilities, that the evidence is sufficient to show that the route between Cavendish Way and bridleway no.4 Kings Clipstone is a public footpath. 
Having regard to these and all other matters raised I conclude that the Order should be confirmed with modifications.
[bookmark: bmkScheduleStart]Formal Decision
I propose to confirm the Order subject to the following modifications:
· In Part 1 of the schedule on the first line under the heading ‘Kings Clipstone Footpath No.11’ delete the grid reference ‘5919 6466’ and insert ‘5920 6467’.
· In Part 2 of the schedule for Footpath no.11 under the heading ‘Width’ delete the grid reference ‘5919 6466’ and insert ‘5920 6467’. Also delete ‘At SK 5920 6466 there is a gap in a hedgerow reducing the width at this point to 1.3 metres’.
· In Part 2 of the schedule for Footpath no.11 under the heading ‘Starting Point’ delete the grid reference ‘5919 6466’ and insert ‘5920 6467’.
· In Part 2 of the schedule for Footpath no.11 under the heading ‘General Description’ on the first line delete the grid reference ‘5919 6466’ and insert ‘5920 6467’. Also, after the first sentence insert ‘There is a field gate at SK 5921 6466’.
· On the Order plan insert A, B, C, D. Amend the line of footpath no.11 Kings Clipstone to show it continuing in a straight line to point A. Delete the section where it cuts across the corner of the field to point B.
1. Since the confirmed Order would affect land not affected by the Order as submitted, I am required by virtue of Paragraph 8(2) of Schedule 15 to the 1981 Act to give notice of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications. A letter will be sent to interested persons about the advertisement procedure.

J Ingram
INSPECTOR
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