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	Inquiry opened on 10 December 2024 

	by Claire Tregembo BA(Hons) MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 14 March 2025



	Costs application in relation to Order Ref: ROW/3311608

	· The application is made under the Wildlife and Countryside Act 1981, Schedule 15 (as amended) and the Local Government Act 1972, section 250 (5), and the Local Government Act 1972, section 250(5).                                                    

	· The application is made by Ashley Bowes of Landmark Chambers, on behalf of Mr and Mrs Moore, for a full award of costs against Hertfordshire County Council. 

	· The Inquiry was held in connection with the Hertfordshire County Council (Little Berkhamsted 18) Modification Order 2021.

	Decision: The application for an award of costs is refused. 


The submissions on behalf of Mr and Mrs Moore
1. Counsel for Mr and Mrs Moore submit that Hertfordshire County Council’s (HCC) case is so weak that it did not justify making an Order. Had the Order not been made, the costs of the Inquiry would have been avoided. They consider that there was no evidence that the Council ever sought to reconcile the Definitive Map (DM) with the Definitive Statement (DS) before determining to make an Order and set off on the premise that there was a mistake. Mr and Mrs Moore consider that extrinsic material to the DMS was taken into consideration by HCC and that, even if HCC made a relevant discovery of an error, they failed to apply the presumption in favour of the map. They consider that HCC behaved unreasonably by failing to follow settled case law and by refusing to answer questions about applying the presumption during cross-examination.
The response by Hertfordshire County Council 
2. HCC does not accept that they failed to apply the correct legal tests when determining whether to make the Order. They also do not consider the evidence was so weak that it did not justify making an Order. HCC consider there is no basis in the claim that they failed to reconcile the DM and DS and set off on the premise that there was a mistake. They used a clear and thorough process to determine if an Order should be made, and nothing suggests they used the wrong presumptions or applied the wrong legal tests. They do not accept that the decision was made on extrinsic material and state that Mr and Mrs Moore’s Counsel referred to extrinsic evidence in their closing statement. HCC’s primary position is that there is an irreconcilable conflict between the map and statement. Therefore, there is no presumption in favour of the map.
3. Even if the Order is not confirmed and HCC’s assessment of the evidence is wrong, they do not consider they behaved unreasonably by making the Order. There was an opportunity for anyone to object to the Order and present their case. They point out that an Inquiry was held because Mr and Mrs Moore requested to be heard. 
Reasons
4. The Planning Practice Guidance (PPG) and Defra Rights of Way Circular 1/09, version 2, advise that costs may be awarded against a party who has behaved unreasonably and thereby caused the party applying for costs to incur unnecessary or wasted expense in the process. 
5. Parties normally meet their own expenses with the costs regime intended to encourage proper use of the system. It is aimed at ensuring that all those involved behave in an acceptable way and are encouraged to follow good practice, whether in terms of timeliness or in the quality of the case they are making. 
6. Costs will be awarded where the following conditions have been met:  
· the party against whom the award is sought has behaved unreasonably; and 
· the unreasonable behaviour has caused the party applying for costs to incur unnecessary or wasted expense in the appeal process. 
7. The application for costs is essentially about different interpretations of the law and the evidence before me. All parties had the opportunity to present their case at the public inquiry as to whether the Order should be confirmed or not.
8. HCC’s decision report indicates that they considered if there was a conflict between the DM and DS, and they considered relevant case law. They concluded, on the balance of probabilities, that there were errors in the original and current Definitive Map and Statement and determined to make an Order to modify it accordingly. 
9. In any event, once an Order has been made, it is not before me to revisit that decision. There are other procedures in place for parties to challenge the lawfulness of a decision made by a public body. The objectors made a successful application for a Judicial Review of HCC’s first decision to make an Order due to them not having the correct delegated powers in place. No application was made for the second decision to make an Order. 
10. On my reading of the evidence and the background of the case, there is nothing to suggest that HCC have acted unreasonably by making the Order. Furthermore, I do not consider that HCC behaved unreasonably when presenting their case in support of the Order. 
Conclusions 
11. Therefore, I find that unreasonable behaviour resulting in unnecessary or wasted expense, as described in the PPG, has not been demonstrated. As a result, the application for a full award of costs fails.
Claire Tregembo 
INSPECTOR
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