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General Counsel
andy.fraiser@thameswater.co.uk

Laura Milton
Director of Legal and Audit
Environment Agency

2 January 2024

Appeal of Environmental Permit — Maple Lodge
Request for clarification

Dear Laura

On 11 December 2024, Thames Water Utilities Limited (“TWUL”) received a copy of the
Environment Agency’s Statement of Case in respect of TWUL'’s appeal against the imposition
of certain improvement conditions in its permit for the Maple Lodge Sludge Treatment Centre
(“Maple Lodge”).

As part of the Environment Agency’s Statement of Case, the Environment Agency has raised,
for the very first time, an inferred allegation that TWUL'’s argument on the lack of available
funding for IED improvements in AMP7 renders TWUL “not financially competent”.

This allegation is made in the context of TWUL’s appeal against the Environment Agency’s
unilateral imposition of deadlines for compliance with improvement conditions that are
incapable of being complied with in practice, despite the Environment Agency having been
consistently made aware that TWUL has not been provided with funding for IED improvements
as part of AMP7 and in circumstances where the failure to meet such deadlines has the
potential to result in criminal liability.

Included within the body of the Statement of Case are implied threats that future environmental
permit applications will be refused, existing environmental permits will be revoked and criminal
proceedings against TWUL will subsequently be taken.

As has been made repeatedly clear to the Environment Agency, the cost of IED improvements
is significant. The latest estimate provided is between £500 and £600 million in capital
expenditure and a £40 million increase in operational expenditure per annum. Despite the
express duty placed on the Environment Agency by virtue of section 15 of the Water
Resources Act 1991, the Environment Agency has consistently failed to recognise the
practical implications that such costs entail on TWUL.

At no stage has TWUL made any suggestion that it is “not financially competent”. This aspect
of the Environment Agency’s Statement of Case is a gross mischaracterisation by the
Environment Agency of the nature of the argument advanced by TWUL as part of its appeal
and reflects an abject failure by the Environment Agency to properly recognise key financial
constraints that are placed on the water industry. The existence of such constraints has been
raised repeatedly by TWUL, the wider industry and Water UK.
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As a result of what is set out in the Statement of Case, we write in order to request clarification
of the position of the Environment Agency, particularly in light of the wider ramifications that
these assertions are likely to have.

The Environment Agency’s Statement of Case relating to Maple Lodge

Paragraphs 138 to 141 of the Environment Agency’s Statement of Case in the Maple Lodge
appeal read:

“The Appellant sought to argue that legal obligations and timescales should be
deferred until funding is made available. Strategic funding streams with another
regulator does not form part of considerations for assessing applications for an
environmental permit. The Environment Agency cannot rely on the Ofwat price
review process to provide a guarantee that the Appellant will receive an
unspecified funding settlement in April 2025. The Price Review process is an
entirely separate process and cannot be used as a basis for assessing financial
competency. In a letter dated 1 August 2023, Ofwat stated the following:

“Ofwat set price controls for the 2020-25 period through the 2019 price review.
As part of the PR19 process, each WaSC had the opportunity to make an
enhancement cost claim or other representations in relation to IED compliance
costs. If WaSCs considered that the July 2019 correspondence from the
Environment Agency contained new information, then representations could
have been made to Ofwat in response to the consultation on the slow track draft
PR19 determinations (which closed on 30 August 2019). The PR 19 final
determinations were clear that if a company accepted a final determination, it
would be accepting that it had funding to properly carry out its regulated business,
including meeting its statutory and regulatory obligations. This included any risk
that these requirements might change (to the benefit or detriment of companies)
during the 2020-25 period, subject to the uncertainty mechanisms included in the
price control package’.

Taking that into account, the Agency does not consider it appropriate for the
Appellant to seek to rely on a lack of funding to meet its statutory and regulatory
obligations. Ofwat’s letter also includes the following extracts:

“Companies need to comply with their obligations, and Ofwat’s forthcoming 2024
price review (PR24) is not a reason for companies to delay compliance”.

“Some companies have said that their IED improvements cannot feasibly be
delivered by the 2024 deadline. However, we expect companies to make every
effort to have permits in place and to deliver the required improvement works by
the December 2024 deadline. To encourage companies not to delay, we will
consider whether to provide funding for costs incurred during the period 2020-
2025,

These points from Ofwat (responsible for the financial regulation of Water
Company finances) reassured the Environment Agency that the Appellant should
in fact be financially competent.

If in fact, the Appellant is arguing that they are not financially competent and is
making this clear as part of this appeal, the Inspector is invited to take note of this
fact in the context of giving consideration to the legal provision set out in
paragraph 135 above. For the Environment Agency’s part, it may have to give
greater consideration to refusing all subsequent permit applications made by the
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Appellant for sludge treatment facilities under the EPR 2016. Under our
regulatory duties outlined in paragraph 114 of this Statement, the Environment
Agency would have a duty to refuse to grant permit applications for all 25 of the
Appellant’s applications. The Appellant would then be operating a regulated
facility without a permit. In other words, their activities would be illegal and be
committing an offence under the EPR 2016. Regulation 38 of the EPR 2016
makes it an offence to operate a regulated facility without an environmental
permit, in contravention of regulation 12. Contravention of the EPR (and
consequently illegality) is a matter of fact and evidence as to whether regulated
activities are being undertaken without a permit.

Regulation 12 of the EPR 2016 states:

“12. — (1) A person must not, except under and to the extent authorised by an
environmental permit —

(a) operate a regulated facility.”

The Environment Agency has repeated its references to financial competence’ at paragraphs
165 to 169 and 182 to 188 of the Statement of Case, including repeating at paragraph 187 the
suggestion that the Environment Agency “would have a duty to refuse to grant permit
applications for all 25 of the Appellant’s applications”. Repeated reference is made to the
prospect of criminal liability on the part of TWUL.

Financial competence is entirely irrelevant to any decision that the Planning Inspector will be
required to make. The Planning Inspector is not being asked to make an adjudication based
on an assessment of operator competence, nor has this been raised at any stage as part of
the permitting process.

Similarly, the 18 references to “best endeavours” within the Statement of Case are entirely
irrelevant to any determination that will be required by the Planning Inspector. Repeated
references to irrelevant issues by the Environment Agency serves only to attempt to unfairly
prejudice the Planning Inspector against TWUL, rather than properly engaging on issues on
which the Planning Inspector will be required to determine.

It follows that the purpose behind the inclusion in the Statement of Case of insinuations relating
to financial competence is not and could not be related to the appeal itself but has been
designed to achieve an alternative objective. In light of what is set out in the Environment
Agency’s Statement of Case, the obvious conclusion to draw is that the Environment Agency
is attempting to manipulate a spurious basis on which to make unwarranted and inappropriate
threats against TWUL,; threats not only in respect of application for future environmental
permits but also in respect of environmental permits that have been granted as part of this
process and the potential for future criminal liability.

Gross mischaracterisation

At no stage has the Environment Agency ever suggested, as part of the permitting process or
elsewhere, that it was considering the financial competence of TWUL, nor has the
Environment Agency ever raised this as a topic for discussion with TWUL.

For the avoidance of any doubt, TWUL'’s position is that a lack of funding from Ofwat does not
render TWUL financially incompetent, but that the lack of available funding for specific
improvements is a practical obstacle that the Environment Agency is obliged to properly take
into account in determining the timescales that are achievable, particularly in light of the fact
that a failure to comply with an environmental permit condition is a strict liability criminal
offence.
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The purpose of this letter is not to engage in a debate with the Environment Agency on the
merits of the appeal, but to seek clarification as to whether the assertions set out in the
Statement of Case reflect the position held by those in authority within the Environment
Agency. The position taken by the Environment Agency in its Statement of Case is a gross
mischaracterisation of the stance consistently advanced by TWUL throughout the permitting
process. TWUL disagrees entirely with this characterisation and will make that clear to the
Planning Inspector in TWUL'’s Reply.

There is, for example, no debate that IED improvements to TWUL'’s existing estate require
substantial infrastructure improvements, which will take considerable time at a cost of
hundreds of millions of pounds.

TWUL has consistently set out to the Environment Agency that delivery timescales for
compliance will be subject to the outcome of PR24 and subsequent price review discussions.
Although TWUL is committed to meeting the requirements of BAT, it is not able to commit to
meeting all IED permit requirements by the Environment Agency stated deadline of 31 March
2025. Funding for IED improvements is not currently available to TWUL. That funding has
been sought for AMP8. You will appreciate that TWUL has only just received Ofwat’s Final
Determination for PR24 and requires some time to understand its implications.

TWUL'’s position before the Planning Inspector is that the Environment Agency is obliged to
properly take into account funding constraints on TWUL, as well as the practical implications
of the improvements that are being mandated, as part of the factors that are required to be
considered in setting deadlines for improvement conditions.

The legal duty on the Environment Agency
Section 15(1) of the Water Resources Act 1991 states:

“(1) It shall be the duty of the Agency ..., in exercising any of their powers under
any enactment, to have particular regard to the duties imposed, by virtue of the
provisions of Parts Il to IV of the Water Industry Act 1991, on any water
undertaker or sewerage undertaker which appears to the Agency ..., to be or to
be likely to be affected by the exercise of the power in question.”

Section 15 applies whenever the Environment Agency is exercising any of its powers. This
includes powers pursuant to the Environmental Permitting (England and Wales) Regulations
2016, when setting environmental permit conditions. The duties imposed by virtue of the
provisions of Parts Il to IV of the Water Industry Act 1991 include the general duty to provide
a sewerage system pursuant to section 94 of the Water Industry Act 1991.

How TWUL is funded and what funding is available is directly relevant to TWUL'’s operations
as a water and sewerage undertaker. The Environment Agency is under a legal duty to take
this into account when regulating and in imposing any deadline for completion of an
improvement condition.

The Environment Agency, in its Statement of Case, has ignored the terms of section 15. The
Environment Agency’s Statement of Case for Maple Lodge at paragraph 134 reads:

“The permit determination is based upon the requirements of the EPR 2016. If
there are other regulatory obligations on the Appellant not specific to the EPR
2016, it is not the Agency’s responsibility or obligation to consider these as part
of the permit determination process.”

This paragraph demonstrates a disregard by the Environment Agency for the duty explicitly
placed on the Environment Agency, by virtue of section 15, to consider the wider effects of the
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exercise of the Environment Agency’s powers on the ability of TWUL to meet its own wider
obligations imposed pursuant to the Water Industry Act 1991.

Threats

Of the 25 permits that TWUL will need to obtain across its estate, the Environment Agency
has already granted 9 of those permits and, on 13 December 2024, wrote to TWUL to confirm
that a further 5 permits would be granted on 18 December 2024.

The implication in the Statement of Case that future permit applications will be refused, that
existing environmental permits will be revoked and that criminal proceedings will follow is
undeniable.

Such threats are wholly unwarranted. TWUL is seeking to raise legitimate concerns that it has
that relate to impossible timescales unilaterally imposed by the Environment Agency. The
Environment Agency has consistently refused to engage with TWUL on the practicalities of
how the mandated improvements will be paid for and when that funding will be available.

Such threats do not befit a responsible regulator. TWUL has, at all times, sought to engage
with the Environment Agency on the practical constraints that it faces in attempting to meet
proposed infrastructure improvements, in order to ensure that any subsequent improvement
conditions are reasonable and achievable. The approach of the Environment Agency, rather
than engaging with TWUL on how the most appropriate outcome might be achieved, appears
determined to contrive a situation where the Environment Agency can seek to prosecute
TWUL for failures in compliance.

This apparent manipulation of the permitting process by the Environment Agency to achieve
this end appears to TWUL to be entirely in bad faith. Should any prosecutions follow for a
failure to meet a deadline that was impossible to meet from the outset, TWUL has no doubt
that any Court will have no hesitation in finding such proceedings to be an abuse of process.
We reserve the right to draw any Court’s attention to the contents of this letter.

Clarification sought

For reasons that are readily understandable, and which have the potential for much wider
implications for the business and its relationship with the Environment Agency, TWUL are very
concerned at the suggestion that the Environment Agency is attempting to characterise
TWUL’s valid concern about the length of time provided to TWUL for compliance as an
assertion that TWUL is “not financially competent”.

TWUL would like to understand if, in light of what is set out in this letter, the assertions set out
in the Statement of Case represent the view of those in authority within the Environment
Agency.

Yours sincerely

4 Fracso

Andy Fraiser
General Counsel

For and on behalf of Thames Water Utilities Limited

[cc Philip Duffy]
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