BY EMAIL

Helen Wakeham 3rd Floor
. . . 36 Broadway
Deputy Director, Water Industry Regulation, Environment Agency London SW1H OBH
0207 344 1844
cc. Harvey Bradshaw, Executive Director of Environment and www.water.org.uk

Business, Environment Agency
cc. Tim Griffiths, Program Director, Ofwat
14 September 2022

Dear Helen,

Thank you for your letter, dated 11™ July 2022 which reaffirmed the Environment Agency’s position
in relation to the obligations of the water and sewerage companies (WaSCs) in England to meet the
requirements of the Industrial Emissions Directive (IED). | have discussed this with the companies
concerned and wanted to confirm that they are all fully committed to meeting the requirements of
IED and continuing to work closely with you to deliver compliance.

Despite the efforts of both WaSCs and the Environment Agency, the 17" August 2022 deadline which
had been set for IED compliance has now passed, and no IED permits have yet been issued to any
WaSC. The industry has ensured that all permit applications were submitted in line with the tranches
set out by the EA, starting in March 2021. Until permits addressing the following practical problems
are issued to companies by the EA, the industry is unable to progress the construction of solutions.

As an industry, we are now unclear where this leaves us in terms of IED compliance, particularly as
there remain a number of issues common across the industry where we still do not have a clear and
consistent view of the Environment Agency’s expectations.

As the 17" August deadline has passed, | want to request a meeting with you and other colleagues to
find a clear approach for addressing the practical problems and inconsistencies outlined below, and
to set agreed construction deadlines that we can all be confident are achievable. Following
conversations between multiple companies, the industry requests the EA to consider a staged
approach to construction of secondary containment and covers for tanks.

We would like to arrange a date with you for the meeting discussed in principle at SWQWPG on the
8" of September to determine a practical way forward. Some of the specific underlying causes for
delay that we would like to address at an industry level are as follows. These are supported by the
evidence presented in the Appendix:

Topics for discussion at an Industry meeting on IED

Open Tanks

Covering tanks is a Best Available Technology (BAT) requirement under IED, but in the context of
sludge holding tanks this has the potential to create an explosive atmosphere which has to be carefully
managed to avoid significant health and safety risks. BAT 14 D of the Best Available Techniques
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reference documents (BREFs) conclusions state that “The use of enclosed equipment may be
restricted by safety considerations such as risk of explosion” and, although this risk has been
highlighted by companies, we do not feel it has been fully considered through the IED permitting
process so far.

To date, companies have had different and inconsistent advice from the Environment Agency as to
what would be acceptable proposals for the treatment of open tanks under the IED. This ranges from
submitting a monitoring plan, to a suggestion that clay balls should be used to cover the surface of the
sludge (something referred to in the Covering Slurry Lagoons’ guidance for Intensive farming, but
which is untested in the Water Industry). We are concerned about the lack of clear guidance on what
would be an acceptable approach to covering tanks, and potentially that WaSCs are expected to adopt
novel, untested technologies at a site-by-site level.

As an industry, we would like to come to a common agreement with the Environment Agency on how
we can consistently monitor and evaluate the environmental benefit of covering tanks and the
potential safety risks associated with this. This should be the first step and would allow us to make
proportionate decisions about when covering tanks is appropriate (or should be restricted in line with
BAT 14D). It would also better inform us all about which solutions would deliver BAT and enable
timescales for this activity to be agreed.

Secondary Containment

Spill modelling is underway across the industry to identify appropriate secondary containment
options. This is something that the industry has not had to implement previously, and there is a
reliance on specialist consultants to guide the development of what secondary containment would be
appropriate. We would welcome the opportunity to work more closely with the Environment Agency
to understand your expectations before applications are determined, so that we do not lose time
reworking solutions after permits have been refused/rejected, which could otherwise be spent
designing and delivering this requirement.

Funding

We note your position with regards to funding, namely, that this is a matter for the industry to discuss
with Ofwat. Ofwat have maintained that they are unable to fund activity that does not have a
regulatory driver in AMPS8, and this continues to be incompatible with the Environment Agency’s
position that IED must be delivered in AMP7. As an industry we request the EA to consider a staged
approach to implementation with the investment associated with secondary containment and
covering of tanks, moved to circa 2027.

PR19 plans were submitted to Ofwat in September 2018, and at that time no formal communication
of the introduction of IED for the biological treatment of sludge had been received and there was no
inclusion or mention of possible IED requirements in the PR19 WINEP programme. The first direct
communication to the water industry was the paper presented at Strategic Steering Group in April
2019, two months after Ofwat’s initial assessment of business plans in February 2019. It should be
noted that there is no mechanism to add additional requirements into business plans after submission,
in this case in September 2018. Companies received formal notice on 18™ July 2019, informing them
that they would need to submit IED permit applications, some five months after Ofwat’s initial
assessment of business plans.

The industry and Environment Agency have experienced a steep learning curve in the process of
implementing the IED on sludge treatment assets. Our collective understanding of what would be
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required for IED compliance has grown significantly since the need was first confirmed, and the initial
expectation that a risk assessment-based approach would suffice in the majority of cases has proven
not to be the case. The industry wants to successfully deliver IED compliance as quickly as possible,
but the lack of engagement from the national Environment Agency team on key issues affecting all
WaSCs is frustrating the process. After much collective effort we are still yet to see any IED permits
successfully issued, so we request an urgent meeting with the Environment Agency to review the key
blockers to progress and agree a joint way forward.

| look forward to hearing from you on this matter.

Yours Sincerely,

Samuel Larsen
Director of Programmes and Planning
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Appendix of Supporting Evidence

1. Strategic Steering Group (SSG) by Clive Humphreys. April 2019.

Confirmation of the requirement to implement IED across the water industry’s sludge treatment
centres was presented in a paper to the Strategic Steering Group (SSG) by Clive Humphreys in April
2019. The paper states:

“We recognise that many sludge treatment facilities were constructed prior to the current permitting
requirements and their design may not be compatible with the best available techniques as described
in the EU BAT reference documents. Where this is the case risk assessments can be used to
demonstrate that an equivalent level of environmental protection is being or can be achieved. Where
additional measures are required, we will use improvement conditions within permits to allow time
to achieve the BAT standard”

The position at the time was that a risk assessment would be sufficient, however the requirements
of IED compliance have escalated over time to our current position.

It's now clear that there has been a steady increase in investment requirement to achieve IED
compliance since the need was first confirmed, and an ongoing lack of clarity over the exact scope and
specification of those requirements. This has resulted in it simply not being possible for the industry
to achieve compliance by August 2022. Issues also remain in relation to funding and the availability of
resources to complete the very significant investment now required to meet compliance.

2. |ED Workshop presentation slides by Darren Legge. February 2020.

An IED workshop was arranged in February 2020, hosted by Water UK and attended by WaSCs, EA and
consultancy representatives and included a presentation from Darren Legge (EA). The slide pack
presented focused on compliance to CIRIA 736 which pertains to new build sites. Discussion at this
workshop reiterated that compliance at existing sites would be a based around a risk assessment
approach, to ensure environmental protection, with subsequent monitoring inspections thereafter.

3. Excerpt from Waste and Recycling Network Meeting Minutes. August 2018.

Prior to the 2019 SSG paper, the possibility of IED being applied to sludge treatment centres was
discussed at Waste and Recycling Network (WRN) in August 2018 3 where WASCs highlighted that
the submission of PR19 plans were imminent, and no funding had been allocated to either assess its
implications or to comply with any new interpretation. PR19 plans were submitted to Ofwat in
September 2018, and at that time no formal communication of the introduction of IED for the
biological treatment of sludge had been received and there was no inclusion or mention of possible
IED requirements in the PR19 WINEP programme. The first direct communication to the water
industry was the paper presented at Strategic Steering Group in April 2019, 2 months after Ofwat’s
initial assessment of business plans in February 2019.

4, Competition and Markets Authority Final Report. March 2021.
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Following final determination of business plans, 3 of the 10 WASCs opted to refer the outcome to
the Competition and Markets Authority (CMA); Anglian Water, Northumbrian Water, and Yorkshire
Water. Northumbrian and Yorkshire Water included IED in their statement of case to the CMA.
Anglian Water did not because IED arose after the PR19 business plan had been submitted and
significant uncertainty over requirements remained. After the CMA reviewed all the evidence
presented, the CMA’s Provisional Findings dated 17th March 2021 state:

“In general, we observed that IED compliance costs appear highly sensitive to the assessment of
detailed requirements at specific sites. This accords with the Environment Agency’s view that ‘accurate
estimates of the costs attributable to IED will only be available once all the site and company specific
factors have been assessed and the review or issue of permits has been completed.””

The CMA’s final decision includes:

“It is clear from the extensive evidence collected that the Environment Agency is still in the process of
spelling out the compliance requirements and that these costs will be site specific in nature.”

5. EA Pre Application Letter. March 2021.

The installation of secondary containment will be one of the most significant costs associated with IED
compliance. The pre application letter dated March 2021 (just weeks before the Tranche 1 deadline)
highlighted that a “a detailed assessment of site infrastructure should be provided” in relation to
CIRIA 736 guidance to risk assess current assets against a catastrophic tank failure, as part of each
application.

In June 2021, Clive Humphreys then confirmed via email that spill modelling is also required to model
flows in the event of a catastrophic failure, whilst reiterating that containment is a keystone of
environmental protection. This new requirement resulted in the industry having to seek specialist
consultancy resource, causing further delays in terms of the application process.

Spill modelling will allow companies to develop containment options, however the industry shouldn’t
be expected to commit to secondary containment options proposed by consultancies without
confirmation by the EA, that they will be sufficient to meet BAT. Lack of feedback in relation to
applications, directly and via network groups thus far has been felt across all companies. Given the
lack of clarity in relation to requirements, the ongoing delay in responding to applications, and the
scale of investment now required to meet compliance across multiple sites, the August 2022 deadline
has proven unrealistic.

6. _Excerpt from IED BAT Conclusions 14 D

Covering all STC tanks is a BAT requirement, however, this creates significant health and safety risks.
The health and safety of our processes is paramount, to protect our employees and other affected
stakeholders. Investment of this nature requires careful design and planning and cannot be rushed.
The health and safety concerns, associated with covering tanks, are addressed in BAT 14 D of the BREF
conclusions; “The use of enclosed equipment may be restricted by safety considerations such as risk
of explosion””
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