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	Site visit made on 14 January 2025

	by Nigel Farthing LLB

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 12 February 2025



	Order Ref: ROW/3328037

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The East Sussex (Public Restricted Byway Beddingham 12) Definitive Map Modification Order 2023
The Order is dated 23 June 2023 and proposes to modify the Definitive Map and Statement (DMS) for the area by adding a public restricted byway in the parish of Beddingham, as shown on the Order Map and described in the Order Schedule.
There were two objections outstanding when East Sussex County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	

	Summary of Decision: The Order is not confirmed.
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Procedural Matters
I made an accompanied site inspection on 14 January 2025 when I was able to walk the whole of the Order route and view the immediately surrounding area.
In writing this decision I have found it convenient to refer to points marked on the Order Map, a copy of which is appended to this decision. 
The Order was made by East Sussex County Council (the OMA) under the Wildlife and Countryside Act 1981 (the 1981 Act) on the basis of events specified in sub-section 53(3)(c)(i). It proposes to add to the DMS a restricted byway between points A and E on the Order map.
The Main Issues
The requirements of Section 53(3)(c)(i) of the 1981 Act are in two parts. The first is that there has been a discovery of evidence, being material that has not been considered previously in the context of the status of the Order route. The second element is that the ‘discovered’ evidence, when considered with all other relevant evidence available, should show that a highway which is not shown in the DMS subsists or is reasonably alleged to subsist.
Section 32 of the Highways Act 1980 (the 1980 Act) requires me to take into consideration any map, plan or history of the locality or other relevant document provided, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway of the appropriate status.
The Order has been made solely on the basis of documentary evidence. There is no user evidence for me to consider.
Reasons
Discovery of evidence
The discovery of evidence is a prerequisite to the making of an order in reliance upon section 53(3)(c)(i). No part of the Order route is recorded on the current DMS at any status. It would seem that the route was considered under the 1932 Act procedures and at the time of compilation of the first DMS, but it is not certain what material was then available. It is however certain that the Finance Act material was not available and, on this basis alone, the requirement for new evidence is satisfied.
Physical characteristics
I walked the Order route, commencing from point A, accompanied by a representative of the principal Objector and a representative of the OMA.
The Order route is on an almost directly north / south alignment, with point A being at the northern terminus. Point A is in the vicinity of a sharp bend on the Lewes to Newhaven road (A26) and is the commencement of three routes, one of which is the Order route. The bend was substantially reconfigured in the 1970s with the result that it is not easy to reconcile the junction of the Order route and A26 with the historical mapping relied upon to plot the route. Accordingly, it cannot be established with certainty that the Order route connects to the A26, although it would seem very probable that it does by reason of the substantial highway verge resulting from the reconfiguration work. 
The Order route runs from point A to point E where it connects to the South Downs Way, a long-distance trail running along the top of the downs between Winchester and Eastbourne. The Order route is unremittingly uphill from point A.
The first section of the route has steep, tree-lined banks on both sides with a defined track, the surface of which has been stoned. This section ends at a gate, and here a spur leads east giving access to an agricultural building, known as Coombe Barn, east of point B. The track from A to the gate, and beyond to Coombe Barn, showed evidence of vehicular use.
From the gate the Order route continues to rise to point B. The banks on both sides of the track continue but are less substantial. Between the gate and point B the land to the east of the track falls away sharply so that Coombe Barn, accessed from the spur, is at a significantly lower level. 
From point C the track continues to rise. The banks on either side diminish but remain significant, with that to the west being the more substantial. The surface of the track is mainly grass with wheel ruts suggesting vehicular use. It is not apparent whether the track has been improved or whether the stone within the wheel ruts is naturally occurring. Although on the Order map the route appears relatively straight, on the ground it appears much less so.
In the vicinity of point C is another gate. Between points C and D, to the west is what appears to be a substantial man-made pit or quarry. There is a spur from the Order route which gives access to this.
As the track approaches point E the gradient lessens and the banks diminish further, although the track remains sunken below the level of the surrounding land. At the junction with the South Downs Way the ground is relatively level. At the highest point is a trig point. To the east of the Order route and alongside the trig point, is a roughly circular feature with raised banks, shown on maps as ‘Red Lion Pond’. On the day of the visit, it was dry (and looked as if it had been so for some time) and was grassy within.
The entirety of the Order route is an obvious track but of diminishing significance as it ascends from point B. It is not apparent whether the steep sides to the lower sections of the route are a natural feature or whether man-made. The contours on the current OS 1:25000 map might suggest that it is natural, with similar features evident along the down.
Documentary evidence
Private County Maps
A series of 18th and 19th century commercial maps have been considered in evidence being: -
Budgen’s Map (1724)
The Order route is not shown.
Overton and Bowles’ Map (1740)
The map is of small scale. A route is shown running south from the village of Beddingham but it is not apparent that this is on the alignment of the Order route nor that it continues to the top of the down.
Yeakell and Gardner’s Map (1778 -1783)
The Order route is shown. The section from point A to B is depicted in a similar manner to the roads from which it emanates, but possibly less substantial. To the east of the track are various enclosed land holdings. To this point the track is shown with solid line boundaries but beyond this point the track is shown with pecked edges.  From the point where the enclosures end the track appears to narrow before bifurcating with one branch heading broadly south before turning south-west to meet a track along the top of the down. It is this branch which may be similar to the Order route. The other branch is shown heading south-southeast to meet the same track as the first branch, but somewhat further to the east. A windmill is shown further to the east, alongside a route running broadly parallel with the Order route.
Gardener and Gream’s Map (1795)
The Order route is shown in similar manner to Yeakell and Gardner’s map although there is less, if any, differentiation between the depiction of sections of the track.
Greenwood’s Map (1825)
A route is depicted in similar manner to that represented on Yeakell and Gradner’s map, with a similar fork towards the southern end. Adjoining roads are shown with solid edges which does not appear to be the case with the Order route. The key indicates that the Order route is shown as a cross road. The depiction of a route on a private map as a cross road can be some evidence that the mapmaker considered the route to be a public road.
Mudge’s Map (1873) (from a survey of 1813)
The Order route is shown in similar manner to Greenwood’s map, but the route depicted does not have solid line boundaries and is thus distinguishable from the neighbouring highway network and appears inferior thereto. Mudge’s map was the basis for the OS 1” First Edition and is usually very similar if not identical thereto.
Taken together the series of commercial maps provide evidence that the Order route existed from at least the third quarter of the eighteenth century and that at that time it was a through route from what is now the A26 to what is now the South Downs Way. The northern section of the route is depicted consistently in a similar manner to the Order route. The southern section is less easy to reconcile with the Order route; it may be that the eastern branch is similar to the Order route, but the scale of the maps makes reconciliation difficult.
These maps were made for sale to the travelling public and are some evidence of vehicular highway status, but have to be considered alongside all other evidence available. The consistency of depiction adds something to the weight to be attached, but the irreconcilability of the configuration of the southern end of the route will detract from that weight.
The Beddingham Tithe Map (1840)
The Beddingham Tithe map depicts at least part of the Order route. The section between point A and approximately point B is depicted open to the road from which it emanates (now the A26), of at least the same width, with solid line boundaries and similarly coloured sienna. 
Proceeding south from point B a route is shown of what seems to be a very different character. It appears to also be coloured sienna but is very significantly narrower and has pecked line boundaries. There appears to be a line across the route at the point where it joins the wider route at point B, perhaps suggesting a gate. The southern end of the route is shown to finish before reaching any route at the top of the downs, thus as a cul-de-sac and is shown to be closed, perhaps again suggesting a gate. The southern section would seem not to follow the Order route instead being more in alignment with the western branch of the bifurcation shown on most of the private County maps described earlier. 
The spur from the Order route to Coombe Barn is shown in the same manner as the section A to B, of similar width and coloured sienna and with a solid line boundary to the west and a pecked line to the east. A pecked line is drawn across the route where it branches out from the Order route. It is depicted as a cul-de-sac with no routes of any description shown emanating from it.
No apportionment number is shown within the Order route or the spur, but at the junction with the highway at point A the number ‘277’ is written. The apportionment describes parcel 277 as ‘road, rivers and waste’. The same apportionment number is used elsewhere in the tithe map and it would seem that it was the convention for this commissioner to aggregate all such features. Although given am apportionment number, no tithe was in fact apportioned to this aggregated parcel.
Tithe maps were concerned with identifying land subject to payment of tithe. Unproductive land, which often included roads, was not tithable. Private occupation roads could equally be unproductive and thus excluded from tithe. Accordingly, the depiction of a road on a tithe map can be consistent with public status but is not, on its own an indicator of it. At best it is supporting evidence to be considered with all other relevant material. 
Although depiction of a route on a tithe map can be suggestive of highway status, there are a number of factors in this case which limit the weight that I can attach to this evidence. First the route is shown as a cul-de-sac, either terminating at the gate at point B where the character of the route changes significantly or terminating further south on the open down. Second, the representation of the southern section of the route suggests a way of a very different character to that between points A and B. Third, the route appears to be possibly gated. Fourth, the spur is clearly a cul-de-sac giving access to a range of buildings and there is no suggestion that it is a public highway of any description. The fact that it is depicted in the same manner as the Order route reduces substantially the weight that I can attach to the depiction of the Order route. I note the tithe map contains other similar examples of cul-de-sac routes shown in the same manner, which reinforces the point (for example, between point A and Beddingham church a route is shown emanating from the A26, heading west and terminating at a field entrance).
The tithe map is good evidence of the existence in the mid-nineteenth century of a route heading south from point A. For the reasons set out above, and particularly the fact that it is not shown as a through route connecting to another highway at its southern end, it is of limited value to support confirmation of the Order to record a vehicular highway or a public right of way of any description.
Ordnance Survey (OS) maps
The OS 1” First Edition depicts the Order route in the same manner as Mudge’s map with the Order route appearing inferior to what is now the A26.
The OS 25” First Edition (1879) depicts the feature representing the Order route in similar fashion to the Tithe Map. The wide section leading up to point B is shown enclosed at the southern end with another line across the route immediately north of the spur, both suggestive of gates. Between points C and D a chalk pit is shown to the west of the route with a spur leading off to give access. The southern section of the route depicted does not follow the alignment of the Order route but instead passes to the north of the Red Lion Pond before meeting what is now the South Downs Way at a shallow angle.
The OS 6” First editions between 1888 and 1913 represent the route in similar fashion although some editions do not show the southern end of the route. The route, or sections of it continued to be shown on OS mapping until the mid-20th century. The route is not shown on the 1952 6” map although parts of the route are shown on the 1946 1” map. More recent OS mapping does show the Order route but with the southern end depicted as it was in the 25” 1879 edition described earlier.
The routes which are shown are depicted with pecked rather than solid line boundaries which is possibly suggestive that the track did not have an improved or metalled surface. 
The 25” 1879 edition OS shows the Order route with parcel number 140 which is described in the Book of Reference as a ‘Road’. This is a description of the physical characteristics of the feature rather than its status. It may be an indication that the surveyor thought the route capable of passage by wheeled vehicles.
OS maps are good evidence of the physical features depicted, but do not purport to establish status and most carry a disclaimer to that effect. The series of OS maps are good evidence of the physical existence of parts of the northern section of the Order route but suggest that the Order route branch of the southern section was not physically evident in the period when the OS surveys were carried out and that a different alignment was then evident on the ground.
Finance Act 1910
The Finance Act provided for the valuation of land to establish a base value for taxation. No duty was payable in respect of land used as a public right of way. Maps were drawn up dividing the land into dutiable hereditaments for which a value was assessed. Each hereditament was coloured. Vehicular highways were usually excluded from such hereditaments and thus remained uncoloured on the map and are frequently referred to as ‘white roads’. Other (lesser) public rights of way were dealt with by way of a deduction from the assessed value.
The Finance Act map for the parish of Beddingham shows the entirety of the route within the coloured hereditament number 18. The fact that no part of the route is excluded (shown as a white road) is inconsistent with it being a vehicular highway.
A deduction of £100 in respect of public rights of way is made from the value of hereditament 18. The rights of way concerned are not identified. The Applicant suggests that £100 is a substantial deduction and he believes would indicate it related to more than one right of way. Part of the route now known as the South Downs Way passes through hereditament 18. This route is recorded on the DMS as a bridleway. Whilst there is no set tariff for deductions, usually a greater deduction would be made for a bridleway than a footpath.
The evidence to be taken from the Finance Act map does not support the Order route being considered to have the status of a vehicular highway in the early twentieth century. The evidence could be consistent with the Order route being considered to enjoy a lesser public status, either bridleway or footpath, but the fact that it is not possible to confidently attribute the deduction to the Order route significantly diminishes the weight that can be given to this evidence.
Definitive Map process
The OMA records include material relating to the compilation of the First DMS. It is apparent from this that the Order route was suggested to be a public bridleway, apparently on the strength of a note referring to the survey process under the Rights of Way Act 1932. The note suggests the landowner, in a letter, acknowledged the Order route to be a public bridleway. The letter is not available to verify the assertion. The acknowledgement was withdrawn, apparently on the basis that the landowner stated the route was only ever a way to a windmill that had, by that time, been demolished.
The Order route does not appear at any status on the draft, provisional, First or any subsequent DMS.
The Applicant contends that the Order route was omitted from the First DMS as a result of confusion rather than following a considered decision. The evidence is limited but the process required a survey and consultation over a draft and provisional map before the First DMS was concluded. There was opportunity for representations to be made about the failure to include a route. The fact that there is no evidence to suggest any complaint was made at the omission of the Order route indicates strongly that the route did not, at that time, have the reputation of being a public right of way.
The Mill
The Applicant has introduced a significant amount of evidence about the existence of a mill, perhaps known as Beddingham Mill. The Applicant seeks to rely upon this evidence to support an assertion that the Order route was used to gain access to the mill, and that such use was necessarily use by the public.
I accept there is compelling evidence of the existence of a post windmill at Beddingham from at least the late sixteenth century. There is no evidence of the windmill existing beyond 1813 and it is suggested that it had ceased operating and been dismantled by that date.
Some of the private County maps considered earlier show a windmill located on what is now the South Downs Way approximately half a mile to the east of Red Lion Pond. The earliest map to depict the mill is Overton and Bowles map of 1740 and the latest is Mudge’s Map for which the survey was undertaken in 1813. The maps which do show the mill depict it broadly at the junction of the South Downs Way and a road or track running parallel to the Order route. It is shown in the north-west quadrant of this junction. 
I accept that the Order route could have been used to gain access to the route which is now the South Downs Way and thence to the mill. There is however no evidence to demonstrate that the Order route was in fact used for this purpose and there are various alternative routes available, the most obvious of which would be the parallel route which led directly to the mill. On the later maps (Greenwood’s, Mudges and the OS 1” First edition) this route appears to peter out, suggesting perhaps that when the mill closed, use of this route diminished or ceased.
Further, it does not necessarily follow that any use of the Order route to access the mill was use by the public as of right. It is possible that an express or implied right existed. For these reasons only very limited weight can attach to this evidence.
 Conclusions on documentary evidence
No single piece of evidence is conclusive as to the status of the Order route. I am required to reach a conclusion on a balance of probabilities.
The eighteenth and early nineteenth century private commercial maps suggest a route which may have had greater significance than it seems to have enjoyed in later times. Even at that time the depiction of the route indicates something less than the highway network from which it emanates at the northern terminus. It is notable that the Order route does not connect, at its southern terminus, to a route which is today recognised to carry public vehicular rights.
The evidence from the mid-nineteenth century and subsequently suggests something less than a vehicular through route. The Tithe map and OS mapping show a route in two distinct sections. The section from A to B has the physical dimensions to be a vehicular way, but this feature stops abruptly in the vicinity of point B. The route shown to continue is of a different character and substantially smaller dimension. It is also shown to the southern end on a different alignment and not continuing to the top of the down. 
The colouring of the tithe map would seem not to be a reliable indicator of status. The Finance Act map shows the route in the same two sections as the tithe map, with no apparent connection to the route at the southern terminus. The fact that no part of the route is shown as a ‘white road’ is a contra-indication of vehicular highway status. The deduction from the value of the relevant hereditament cannot reliably be attributed to the Order route and, in any event, could only be evidence of some status less than vehicular highway.
The evidence from the twentieth century does nothing to suggest that the route was used by the public for any purpose or that it had the reputation of a public right of way of any status. It was excluded from the First DMS and the only evidence that is put forward from this exercise to support the Order is the suggestion that the route was used to gain access to a mill which had been dismantled some 150 years beforehand. 
There is no evidence of actual use by the public for any purpose. The treatment of the route within the process to compile the First DMS suggests that there was no claim to public use in the early twentieth century; indeed, the only suggestion of use other than by the landowner as an occupation way, was in connection with the mill which had gone by 1813 at the latest. There is thus no evidence of use which might bolster any of the documentary evidence suggestive of public rights. 
Notwithstanding the apparent lack of any public use for perhaps two hundred years (if at all), the physical features of the Order route have remained intact. The fact that the track has remained suggests that the route has played an important part in the management of the land, perhaps in connection with grazing livestock or historically for the extraction of chalk from the pit.
The picture painted by the overall evidence is of a route which has existed on the ground for at least two hundred and fifty years. The evidence of the last two hundred years is not suggestive of the existence of a public right of way, and certainly not of a vehicular highway. It would follow that the route owes it continued existence to its value to the landowner as an occupation way.
Given the lack of supporting evidence since the early nineteenth century, the question I must address is whether the earlier evidence is sufficient to establish, on a balance of probability, that the Order route historically enjoyed the claimed status. Whilst I must attach weight to the private commercial maps, these are not on their own sufficient to meet the burden of proof. The remaining evidence does not support confirmation of the Order; the variation in the routes depicted at the southern end, the depiction of the route in two distinctly different sections and the lack of any evidence of public use or reputation are significant factors. Weighing the totality of the evidence I conclude that it is insufficient to satisfy me on a balance of probabilities that the Order should be confirmed.
Other matters
An objection or representation was made in relation to the impact of confirming the Order route upon the status of other routes in the vicinity of the junction with the A26. As I do not confirm the Order these matters do not require consideration.
Overall Conclusion
Having regard to these and all other matters raised I conclude that the Order should not be confirmed.
Formal Decision
The Order is not confirmed.
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       
Nigel Farthing		
Inspector
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