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	[bookmark: bmkTable00]Order Decision

	Inquiry held on 23 October 2024

	by J Ingram LLB (Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 9 December 2024



	Order Ref: ROW/3321550

	This Order is made under Section 119 of the Highways Act 1980 (the 1980 Act). It is known as The Tameside MBC (Footpath 95 Stalybridge) Public Path Diversion Order 2022.


	The Order is dated 15 March 2022 and proposes to divert part of footpath no.95. Full details are shown on the Order plan and described in the Order Schedule. 


	[bookmark: _Hlk182836894]There were two objections outstanding when Tameside Metropolitan Borough Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.


	Summary of Decision: The Order is confirmed subject to the modifications set out below in the Formal Decision.

	[bookmark: bmkReturn]


Preliminary Matters
1. I held a public inquiry into the Order at Dukinfield Town Hall on 23 October 2024, having inspected the route in question the previous afternoon, unaccompanied. After closing the formal proceedings on 23 October I visited the site again. On this occasion I was accompanied by supporters of and an objector to the Order, together with representatives of the Order Making Authority (OMA), Tameside Metropolitan Borough Council (MBC). The OMA are supporting the Order. 
In this decision I will refer to points on the Order route as shown on the Order plan. I have appended a copy of the plan to the end of my decision. 
After the Order was made, it came to light that part of the footpath shown on the OMA’s digital map record as footpath no.95 appeared on the paper records as footpath no.94. The OMA assume this error was made when the map was digitised. The digitised map has now been rectified. However, this error means that the Order refers to the incorrect footpath number. The OMA have requested that the Order be modified to show the correct number, footpath no.94.
At the pre-inquiry case conference meeting the objectors stated the Order was advertised as footpath no.95, they believed it should be re-advertised as footpath no.94. I considered this and concluded that no one had been prejudiced in the error of quoting the incorrect footpath number. The numbering of footpaths on the Definitive Map is an administrative process. I considered the intention of the Order to be clear and any reasonable person could interpret the Order plan. The route of the existing footpath and the proposed diversion were correctly described in the Order and the Notice. Therefore, it was not necessary to re-advertise the Order prior to the inquiry, I considered that if confirmed, the Order could be modified. 
The minor modification to the Order and Order plan, to correct the footpath number and to amend the description of the proposed full length of the footpath, would not require advertising if the Order were confirmed. This is referred to at paragraph 44 below.
At the inquiry one objector questioned whether the site notices and advertisement of the Order was valid. The OMA had confirmed at the inquiry that all the relevant statutory requirements had been complied with. The OMA had previously submitted copies of the notice and the newspaper advertisement and certified that notices had been published, served, and posted on site. I therefore had no reason to doubt that the notice requirements had not been complied with.   
Main Issues
Section 119(6) of the Highways Act 1980 involves three separate tests for an Order to be confirmed. These are:
TEST 1: whether it is expedient in the interests of the landowner, occupier or the public for the path to be diverted. This is subject to any altered point of termination of the path being substantially as convenient to the public.
TEST 2: whether the proposed diversion is substantially less convenient to the public.
TEST 3: whether it is expedient to confirm the Order having regard to the effect which— (a) the diversion would have on public enjoyment of the path as a whole, (b) the coming into operation of the Order would have as respects other land served by the existing public right of way, and (c) any new public right of way created by the order would have as respects the land over which the right is so created and any land held with it.
2. In determining whether to confirm the Order at Test 3 stage, (a)-(c) are mandatory factors. On (b) and (c) of Test 3, the statutory provisions for compensation for diminution in value or disturbance to enjoyment of the land affected by the new paths must be taken into account, where applicable. Regard must also be had to any material provision contained in a rights of way improvement plan (ROWIP) for the area under section 119(6A). Other relevant factors are not excluded from consideration and could, for instance, include those pointing in favour of confirmation.
3. The government guidance on “diversion or extinguishment of public rights of way that pass through private dwellings, their curtilages and gardens, farmyards and industrial or commercial premises” was issued by Defra in August 2023. It is also known as the ‘presumptions guidance’. Although this was issued after the making of the Order it now falls for consideration. It states that I should weigh the interests of the owner against the overall impact of the proposal on the public as a whole. Reducing or eliminating the impact of the current route of the right of way on the owner, in terms of privacy, security and safety are important considerations to which due weight should be given.
Reasons
Whether it is expedient in the interests of the owners of the land that the path in question should be diverted 
The diversion Order has been made pursuant to an application by the owners of the land over which the existing route passes. The basis of the application is for privacy reasons. The existing footpath runs through land that is used as a driveway and as a private residential garden. From point A the route enters the land immediately adjacent to the property and follows the driveway between the gable end and a wooden fence. The footpath then enters a garden area through a wooden pedestrian gate. The surface is flag stones with wooden edging and some stone gravel. There are three ascending steps, the route then exits the garden through another wooden pedestrian gate at point B and into the adjacent field. The footpath then follows the north side of the boundary fence between the garden and the field for a short distance. Once the garden fence comes to an end the footpath continues easterly between the electric pylon and the southern field boundary. As the field boundary is very overgrown the walked line of the footpath is some way into the field.  
The diverted route would follow the alignment of a current permissive route that has been in place for some time. From point B it follows the perimeter of the grass surface field in a generally northerly direction along the fence line. The route then curves back into the field to point C, there is then a steep slope descending to a wooden stile in the hedge line. The route would then follow a short earth surface path to join footpath no.88 at point D. The objectors dispute that this is the alignment currently used by walkers. They state the route that is used is the desire line, which cuts the corner of the field, from the electric pylon to the east of point B directly in a straight line to point C. 
From my site visit when walking the existing route, I noted a greenhouse, various potted plants and borders, and a nearby outdoor seating area. The landowners state that diverting the footpath would offer a greater degree of privacy for them. Users of the footpath would no longer be walking through this area which is used as a private outdoor space. 
The landowners have described the current route of the footpath as disruptive to them. In particular during the Covid-19 lockdown period there was a large increase in the number of people using the footpath. There have been previous incidents of users being disrespectful and allowing their dogs to damage property and foul on their land. In addition, damage has been caused to their cars when users have brought bicycles onto the footpath, and gates have been left open.    
The objectors stated at the inquiry that it is not clear how the proposal meets the aims of the landowner; users of the diverted footpath would still have a full view of the land. In addition, they stated that the route of the diversion is adjacent to the gardens of the other bordering properties. Therefore, they believe diverting the footpath would have little impact on the landowners’ privacy, and their neighbour’s privacy would also be affected. The landowners’ neighbours have not objected to the Order therefore I consider that they are not opposed to the proposed alignment.
The objectors also contend that part of footpath no.94, a small section just to the east of point B, would remain within the garden. It is argued that the whole of footpath no.94 originally ran along a cart track and the width of the route would have been that between the boundaries. The OMA explained that the Definitive Map is at a scale of 1:10000, the coloured line on the map that represents footpath no.94 is 1mm thick, which equates to approximately 10 metres on the ground. The OMA stated that the remaining part of footpath no.94, from point B to the east, has no recorded width but is consistent with the Definitive Map as on the ground it is located within the 10-metre corridor. Ten metres from the southern garden boundary takes the footpath into the field, where the current walked line is, on the north side of the boundary between the garden and the field. Therefore, they do not believe that any part of footpath no.94 would remain within the garden. From point B to the east the footpath runs along the edge of the field but could be as much as 10 metres into the field from the southern boundary. The OMA stated that, other than by the gable end of the landowner’s property, there is no evidence that the footpath was originally enclosed between boundaries. 
The 1951 survey record, which was submitted as part of the OMA’s correspondence with the objectors, refers to a ‘track’. The record states the track is ‘fairly wide’ and is bound by a stone wall on its north side for the first 110 yards. I agree with the OMA that the footpath could be considered to be anywhere within an approximate 10 metre corridor, which is shown on the Definitive Map. No evidence regarding a specific width for footpath no.94 was submitted. Therefore, I consider that the remaining section of the footpath to the east of point B may or may not be within the landowner’s garden. The current walked route is not within the garden, but it is consistent with the footpath as it is shown on the Definitive Map. If evidence of a specific width later comes to light, it would be for the OMA to consider modifying the Definitive Statement. I consider that as there is currently no recorded width for footpath no.94, I have no reason to believe that the current walked line of the footpath is incorrect.                     
I consider that the diversion would enable the landowners to privately enjoy their garden and outdoor space. Although users of the footpath may still be able to see the land from the proposed diversion and remaining section of the footpath, it would be less intrusive for the landowners. By diverting the footpath away from the driveway and garden to around the edge of the adjacent field, it would help the landowners to considerably improve their privacy. I accept that it is expedient in the interests of the landowners for the path to be diverted. 
Whether any new termination points are substantially as convenient to the public
The OMA’s position is that footpath no.94 and 95 together form one journey, as this starts on Stocks Lane and ends at bridleway no.68, they consider there is no change to the points of termination. 
When considering footpath no.94 in isolation, the western termination point would move from point A to point D, however, footpath no.88 runs between these points. There is a disadvantage for users walking from east to west and vice versa. From point A, a user would need to initially turn north to point D before following the diverted route of footpath no.94. However, in the context of this path I do not consider the increase to be a significant distance, particularly as the majority of use appears to be for recreational purposes. Furthermore, for users travelling from the east and then continuing in a northerly direction along footpath no.88, the overall length of their diverted route (B-C-D) would be shorter than the current route (B-A-D), they would not therefore be affected by the change in the termination point.
Overall, I agree with the OMA that the majority of users would be walking a complete journey by either linking footpath no. 94 and 95; or footpath no.94 and 88, and in that case, there would be no change to the termination points.  However, if I take footpath no.94 in isolation, I consider the new termination point would be substantially as convenient to the public.   
Whether the new path will not be substantially less convenient to the public
The proposed route of footpath no.94 is longer than the existing alignment. However, as the main use appears to be for recreational purposes, I do not consider this would affect the majority of users. I do not consider the increase in length to be significant in the context of this path. 
The objectors claim the diversion is circuitous and indirect. They claim the existing route forms a direct path between Sidebottom Fold and bridleway no.68, whereas the proposed route involves several changes in direction and requires users to double back on themselves. As stated above in paragraph 19, this depends on the direction of travel. I acknowledge that for users travelling east to west and vice versa the proposed route is less direct. However, when taken in the context of the journey as a whole, including footpath no.94 and 95, the impact of this change is less significant. I consider that the proposed route would be less direct for some users, and thus less convenient, but not substantially so.
The existing route does not have a recorded width, which could give rise to uncertainty. I consider that the proposed diversion would be an improvement in this regard, with a recorded width of 2.5 metres throughout, this would give greater clarity to the owner of the field and the public. The objectors contend that originally the footpath was a cart track and ran between boundaries, as referred to above in paragraphs 15 and 16, however, no evidence regarding a width for the existing route of footpath no.94 was submitted and the objectors did not dispute the stated width in the Order.
The existing route has 2 pedestrian gates and a few steps between the gates as the route passes through the garden. The proposed route would have one gate, which would replace the current stile, near to point D. The proposed route would also have a set of steps at point C, where there is a steep gradient. The objectors state that there are no recorded limitations on the Definitive Statement and there is no record of any structures subsequently being authorised. The objectors contend that I should consider the route as it was prior to the introduction of the 2 pedestrian gates and the steps.
At the inquiry the historical position regarding the limitations was referred to. The 1951 survey map shows the annotation ‘FG&S’ at the western end of the route, adjacent to the landowner’s property. The survey record refers to 2 bars across the track with a wooden stile alongside, although it is not clear from the record the exact position, I consider it likely that this would have been adjacent to the property. Reference was also made to a photograph included in the submissions of a white field gate, the position of this was also immediately adjacent to the landowner’s property, between the gable end and a stone wall, to the east of point A. The OMA stated the photograph was taken in 2007 during a network survey. Beyond the gate a post and wire fence can be seen. On another photograph, the post and wire fence can be seen alongside what may have been a wooden stile immediately adjacent to the corner of the property.
I consider that historically there is some evidence that a gate and stile were present on the footpath. They may have originally been alongside each other, however, by 2007 it is clear from the photograph that there was a gate and then a stile beyond. If I consider the existing route as though there was one gate or stile, in terms of accessibility the routes are the same, as there would be one gate on the proposed route.
With regard to the gradient and steps, there is no evidence of any steps originally on the footpath. There is a gradual ascent in the gradient from point A to B. From point B, as the route continues easterly for the length of the field, the gradient does increase considerably. The gradient and the terrain make this a strenuous walk. 
Due to the gradient on one section, there are proposed steps on the diverted route, at point C. Although in some cases it is considered more appropriate and beneficial to have a slope, particularly for those users of the footpath who find steps difficult to negotiate, I consider in this case the gradient is such that steps would be advantageous. Considering the route in the context of the remaining section of footpath no.94 and the other connecting routes, there are also steep gradients and stiles on these routes.
In support of the Order, the inquiry heard from a Ward Councillor and local resident who commented that a lot of serious walkers use the path as part of a longer walk over the Moor. The Councillor commented that the proposed diversion would not inconvenience walkers, the majority walk from the east and then head north along footpath no.88. It was also stated that the terrain is tough and not suitable for those people with limited mobility.               
I acknowledge that for some users the steps on the proposed route would make it more inconvenient for them. However, on balance, having regard to all of these factors, I conclude that the Order route would not be substantially less convenient to the public.
The effect of the diversion on public enjoyment of the path as a whole
The objectors state that footpath no.94 was originally a cart track with the features of a sunken lane, they claim that there was a usable width of 3 metres or more between stone walls and with a solid surface. The objectors argue this is not currently the walked route due to it being impassable. Users of the footpath have deviated further into the field due to the overgrowth. The objectors contend that the original route would have been very different in character to the proposed diversion, the loss of the historical nature of the route would impact on the public’s enjoyment of the route. 
The OMA argue that the proposed diversion travels through the same field as a large proportion of the footpath and therefore would be as enjoyable to walk as the rest of the path. The OMA claim that there is no evidence to confirm whether the historic alignment was within the overgrown hedgerow or where it currently exists along the field boundary to the north of the hedge line.
On my site visit the remnants of a stone wall were evident on a small section of the footpath, this was further along footpath no.94, to the east of point B. It was also clear that the overgrown section referred to by the objectors was not part of the proposed diversion. The photograph included in the submissions of a white gate, referred to in paragraph 25, shows a cobble stone surface is visible in front of the gate, however, beyond the gate the surface appears to be grass. The gate and cobble stones were not visible at this location on my site visit.
I appreciate the objectors concerns regarding the sense of loss of a historical route. However, although the photograph and remains of the stone wall may be indicative of the route’s history, there is no clear evidence of whether or not these features extended for the full length of footpath no.94 or indeed for the section that is proposed to be extinguished. Currently the footpath, between points A and B, has no historical features to note. As the section between points A and B is relatively short in the context of the whole path, I consider that the majority of any historical features that may be present but currently obscured, would still be available on the remaining section of the footpath. Therefore, any impact on the public enjoyment would not be significant.
I recognise that some users of the current footpath may not be comfortable walking directly through the driveway and garden, they may feel like they are intruding in a private space. The landowners have stated that they have had walkers who are embarrassed to walk through the garden and ask them if there is an alternative route. Some users, therefore, may find the proposed route more enjoyable. In addition, a local resident spoke at the inquiry and stated that the diversion is easier to walk with a dog. They had sympathy with the landowners and commented that everyone deserves privacy.   
On balance, I find that any negative impact on the public enjoyment of the path as a whole would be limited, and some users may find the proposed route more enjoyable.
The effect of the diversion on other land served by the existing path and the land over which the new path would be created
There is no evidence that the diversion would have any negative impact on the land affected by either the new route or the existing route. The applicant is the landowner for the existing route, the owner of the field has consented to the diversion and the tenant farmer has not objected to the Order.
Rights of Way Improvement Plan (ROWIP)
The OMA does not currently have a ROWIP, there are therefore no provisions to consider.  
Conclusions on whether it is expedient to confirm the Order
4. In reaching my conclusions I have considered the requirements of the Equality Act 2010 and considered the effect of the Order on all sections of the community. I acknowledge that the local topography means there are many steep gradients on the rights of way in this area. There are steps on the proposed route, however, due to the gradients and a stile on the remaining section of the footpath, it is unlikely to be used by those with limited mobility or, difficulty climbing steps.
5. I have concluded that it is expedient in the interests of the landowners to divert the path. The Defra guidance referred to at paragraph 9 above guides that I should weigh the interests of the owner against the overall impact on the public. The privacy issues, referred to at paragraphs 12 and 13 above, are important considerations. Diverting the route would reduce the impact on the landowners. 
6. I have considered the new termination point and concluded that it would be substantially as convenient to the public. Overall, on balance, I consider the diversion itself would not be substantially less convenient to the public. The diversion may have some adverse effect on the enjoyment of the route for some people, however, I consider that for the majority this would be minimal. The proposed route is likely to be as enjoyable to use for most people.     
7. Having weighed up the competing interests, I am satisfied that it is expedient to confirm the Order.
Overall Conclusion
Having regard to the above, and all other matters raised at the Public Inquiry and in the written representations, I conclude that the Order should be confirmed.
Formal Decision
I confirm the Order subject to the following modifications:
· Replace the footpath number ‘95’ with ‘94’ wherever it occurs in the Order and Schedule.
· On the table under Part 3 of the Schedule to the Order: 
· under the heading ‘Length’ replace ‘939’ with ‘313’.
· [bookmark: _Hlk182924460]under the heading ‘Description’ delete ‘A footpath’; ‘Mottram Old Road (SJ 97446 98218) and following a private access road in a generally easterly direction for 628 metres to Sidebottom Fold (SJ 98022 98162). The path then breaks before recommencing at its junction with’; ‘before turning’; ‘62 metres and then’; and on the final line ‘Footpath’.
· under the heading ‘Description’ after the grid reference (SJ 98022 98215) insert ‘in an easterly direction for 13 metres then turning’.
· under the heading ‘Description’ after ‘south for’ insert ‘49 metres before turning to the’; and on the final line before the number ‘68’ insert ‘Bridleway’.
· On the Order plan replace the footpath number to the east of point B, replace ‘95’ with ‘94’. 

J Ingram
INSPECTOR




APPEARANCES

In support of the Order
Mr Shemuel Sheikh	Counsel, representing Tameside MBC
Who called
Mr M Hughes		Tameside MBC, Senior Engineer


Ms Salvini			Applicant
Ms J Crotty
Cllr D Dickinson		Ward Councillor

Opposing the Order
Ms D Hall		Statutory objector, representing the British Horse Society
Dr E Ernstbrunner 	Statutory objector, representing the Ramblers Association 
















DOCUMENTS
1. Copies of statutory notices and certification
2. Copy of the statutory objections and representations
3. [bookmark: _Hlk182914246]Statement of grounds on which it is considered the Order should be confirmed and comments on the objections submitted by Tameside MBC 
4. Statement of case of Tameside MBC including bundle of relevant case documents and comments on the objections
5. Statement of case of Ms Salvini and Ms Price and supporting documents
6. Statement of case of Ms Hall
7. Statement of case of Dr Ernstbrunner
8. [bookmark: _Hlk182916754]Proof of Evidence of Mr Hughes of Tameside Metropolitan Borough Council
9. Proof of Evidence of Ms Salvini and Ms Price
10. Department for Environment Food and Rural Affairs Guidance on diversion or extinguishment of public rights of way that pass through private dwellings, their curtilages and gardens, farmyards and industrial or commercial premises, ‘Presumptions Guidance’ – August 2023
11. Copy of Order with proposed modifications requested by the OMA

Submitted at the Inquiry
12. Opening remarks of the Order Making Authority
13. Closing submission of the Order Making Authority
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