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1. Introduction 

1.1 The CMA consulted from 1 August 2024 to 12 September 2024 on a package 
of six mergers guidance documents which had been updated to reflect the 
jurisdictional and procedural changes introduced by the Digital Markets 
Competition and Consumer Act 2024 (DMCC Act) on the mergers regime and 
current practice. 

1.2 The draft package included: 

a) Mergers: Guidance on the CMA’s jurisdiction and procedure (CMA2)  

b) Quick guide to UK merger assessment (CMA18)  

c) Mergers exceptions to the duty to refer and undertakings in lieu 
(CMA64)  

d) Interim measures in merger investigations (CMA108)  

e) Rules of procedure for merger, market and special reference groups 
(CMA17) 

f) Energy network mergers guidance (CMA 190) 

1.3 During the consultation process, the CMA received eight responses. Most 
respondents were legal advisors, but the CMA received one response from an 
association of technology companies. The respondents provided comments in 
relation to CMA2, CMA18 and CMA108. No comments were provided in 
relation to CMA64, CMA17 and CMA190. The comments received ranged 
from clarification requests on the CMA’s approach in certain parts of the 
guidance to specific drafting points on the guidance. The CMA would like to 
thank all those who engaged with the consultation of the six draft updated 
mergers guidance documents. 

1.4 A summary of the CMA’s response to the feedback received is set out in this 
document which also explains the key changes the CMA has made in the 
Final CMA2, CMA18 and CMA108 in comparison to the draft versions of 
those document subject to the consultation. The CMA has published the final 
versions of the updated CMA2, CMA18, CMA108, CMA64, CMA17 and 
CMA190 alongside this document. The final versions of the updated guidance 
will take effect from 1 January 2025 and will apply to merger cases subject to 
the transitional provisions in The Digital Markets, Competition and Consumers 
Act 2024 (Commencement No.1 and Savings and Transitional Provisions) 
Regulations 2024 (SI 2024/1226). 

https://www.legislation.gov.uk/uksi/2024/1226/contents/made
https://www.legislation.gov.uk/uksi/2024/1226/contents/made
https://www.legislation.gov.uk/uksi/2024/1226/contents/made
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1.5 This document is not intended to be a comprehensive record of all views 
expressed, nor to be a comprehensive response to all individual views, 
however it does set out the key general views received and the CMA’s 
response to the most pertinent points raised. Furthermore, some respondents 
suggested minor corrections and technical drafting improvements, many of 
which have been reflected in the final versions of the updated guidance, but 
which are not recorded in this document. All non-confidential responses to the 
consultation are available on the consultation webpage.  
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2. Summary of responses to the consultation and the 
CMA’s views 

Key points in responses 

2.1 The key points made by respondents are summarised below. As noted above, 
this document is not intended to be a comprehensive record of all views 
expressed by respondents, nor to be a comprehensive response to all 
individual views expressed. 

CMA2 

Safe harbour threshold  

Summary of responses 

2.2 One respondent suggested some clarificatory amendments in paragraphs 
4.60(b) and 4.62 and Appendix A of the guidance. 

CMA’s response 

2.3 The CMA has implemented the suggested clarifications in paragraphs 4.60(b), 
4.62, and the Appendix to the guidance.  

Hybrid test (share of supply and turnover conditions) 

Summary of responses 

2.4 Two respondents suggested amendments to clarify which of the standard 
share of supply principles will not apply in the context of the new hybrid test.  

2.5 Two respondents commented that the guidance should provide further clarity 
on the application of the share of supply and turnover elements of the hybrid 
test in circumstances where there is more than one acquiring enterprise. 
Specifically, one of those respondents commented that the guidance should 
clarify that, in that case, the hybrid test will be satisfied where the person(s) 
that carry on one of the acquiring enterprises meet the share of supply 
condition. 

CMA’s view   

2.6 The CMA has made amendments at paragraph 4.79 of the guidance to clarify 
which principles of the standard share of supply test will not apply in the 
context of the new hybrid test.  
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2.7 The CMA has clarified at paragraph 4.76 the application of the share of supply 
and turnover conditions in situations where there is more than one acquiring 
enterprise. The guidance also notes that the application of the share of supply 
and turnover conditions will be assessed on a case-by-case basis in situations 
involving complex transaction structures.  

Hybrid test (UK nexus condition) 

A) General points 

Summary of responses 

2.8 One respondent suggested reiterating at paragraph 4.80 of the guidance that, 
for the hybrid test to be satisfied, the UK nexus condition must apply to a 
different enterprise concerned than the enterprise concerned that has met the 
share of supply and turnover conditions. That respondent also commented 
that the guidance should explain why the nexus condition will generally apply 
to the target and when it may not. 

CMA’s response 

2.9 The guidance already states that both the share of supply and turnover 
conditions of the hybrid test must be satisfied by one and the same enterprise 
concerned and the UK nexus will be satisfied by any other enterprise 
concerned. Therefore, the CMA does not consider that the suggested 
clarification is required.  

2.10 The guidance explains that the UK nexus condition will generally apply to the 
target enterprise. The UK nexus condition could in theory apply to the 
acquiring enterprise in transactions involving a large target (satisfying the 
share of supply and turnover thresholds) and a small acquirer. But the 
guidance explains that, in those cases, the standard turnover test would also 
be satisfied by the target enterprise. Therefore, the CMA considers that the 
guidance is sufficiently clear on this point and further clarification is not 
required.  

B) Carry on activities in the UK  

Summary of responses 

2.11 Seven respondents commented on the requirement set out in section 
23(4F)(b) of the Act that ‘the activities, or part of the activities, of the 
enterprise would be carried on in the United Kingdom’ (hereinafter, we refer to 
this requirement as the ‘carry on activities in the UK’ requirement). Those 
respondents raised concerns that the guidance is overly broad and does not 
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provide sufficient legal certainly to enable parties to determine the 
circumstances in which the ‘carry on activities in the UK’ requirement may, or 
may not, be satisfied.  

2.12 One respondent noted that the present tense used the guidance for the ‘carry 
on activities in the UK’ requirement (ie activities ‘are’ carried on in the UK) 
means that potential future activities in the UK cannot satisfy the requirement. 

2.13 One respondent commented that the ‘carry on activities in the UK’ 
requirement is also used in relation to the guidance for the new mandatory 
reporting regime for SMS firms under the DMCC Act. That respondent 
commented that it is vital that the CMA sets out a bright-line test for 
establishing when a business will be considered to be ‘carrying on activities in 
the UK’ given the mandatory reporting requirements incumbent in that regime. 
The respondent noted that the framing of the proposed nexus test in the 
guidance is therefore fundamentally inconsistent with the parliamentary 
intention behind the reporting requirement (which was to limit the obligation to 
the acquisition of target assets that have a material connection to the UK). 

CMA’s view 

2.14 The Act and DMCC Act include various tests to establish a UK nexus in 
different contexts. The ‘carry on activities in the UK’ condition is one of the 
conditions to satisfy the UK nexus condition of the hybrid test and the new 
SMS reporting requirement. The ‘carry on activities in the UK’ condition is 
intended to be a broader test than the ‘carry on business in the UK’ 
requirement to establish a UK nexus in the context of the extraterritorial 
information gathering powers.  

2.15 The policy intention of the hybrid test UK nexus was to establish criteria that 
connect the transaction to the UK but do so without setting the bar so high 
that it limits the usefulness of the new threshold, especially when the intention 
is to capture the acquisition of businesses including start-ups which may not 
have generated turnover in the UK and/or may be in the development stage of 
a product or service. The policy intention was to not conflate the ‘carry on 
activities in the UK’ condition with the ‘carry on business in the UK’ condition.  

2.16 The guidance (and the examples given in the guidance to explain those 
requirements) consider the differences across the various tests. 

2.17 The guidance explains the ‘carry on activities in the UK’ requirement of the 
new hybrid test in paragraphs 4.87-4.89 and includes examples of 
circumstances when an enterprise may satisfy that requirement. The CMA 
has made some amendments in those paragraphs of the guidance to address 
the feedback received during the consultation process (see below).  
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2.18 The CMA considers that the present tense used in the ‘carry on activities in 
the UK’ requirement (i.e. ‘are’) is correct. The ‘carry on activities in the UK’ 
requirement will be satisfied if the relevant enterprise concerned carries on 
activities in the UK prior to the merger. The CMA agrees that future activities 
in the UK will not satisfy the requirement. But the CMA notes that current 
activities with a view of supplying goods or services in the UK in the future 
may satisfy the requirement.  

2.19 As explained above, the ‘carry on activities in the UK’ requirement also 
applies to the new SMS reporting requirement. At this stage, where no 
decisional practice has been established, the CMA considers that it should not 
introduce bright line tests through guidance that do not exist in the legislation. 
The CMA also considers that the alleged materiality threshold for the SMS 
reporting requirement UK nexus is not supported by the legislation.    

C) Preparatory steps wording  

Summary of responses  

2.20 Six respondents commented on one of the factors identified in the guidance 
as relevant for determining whether ‘carry on activities in the UK’ requirement 
is satisfied (ie any preparatory step has been taken by an enterprise 
concerned towards potentially supplying goods or services in the UK’). Those 
respondents raised concerns that the ‘any preparatory step’ wording is 
excessively broad and unclear. More specifically: 

(a) Four respondents commented that the guidance should clarify that any 
preparatory steps must themselves have been carried out within the UK. 
In their view, steps carried out abroad towards potentially supplying 
goods or services in the UK (for example, feasibility assessments 
conducted outside the UK to determine whether to supply in the UK) do 
not amount to activities being carried on in the UK. 

(b) One respondent commented that the ‘preparatory steps’ wording 
suggests that the UK nexus condition could be triggered even where 
only a preparatory step has been taken towards potentially supplying 
goods or services in the UK. 

(c) One respondent commented that the draft changes to CMA2 purport to 
give the CMA the ability to review transactions where the acquired entity 
has no actual UK nexus at the time of the transaction. That respondent 
also commented that the draft changes suggest that the CMA has 
jurisdiction to review transactions on the basis that the acquired entity 
might supply the UK in the future, which would not be consistent with the 
legislative regime.  
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CMA’s response 

2.21 Paragraph 4.88 of the guidance gives examples (including on preparatory 
steps) of when an enterprise may carry on at least part of its activities in the 
UK. However, the CMA has clarified that only preparatory steps in the UK 
towards supplying goods or services in the UK will be captured. The CMA has 
also clarified (in footnote 125) that only steps going beyond mere feasibility 
studies taken outside the UK will be captured. The examples listed in 
paragraph 4.89 relate to steps or actions taken in the UK.  

2.22 The CMA disagrees that the guidance wording gives the CMA the ability to 
review transactions where the acquired entity has no actual UK nexus at the 
time of the transaction. The CMA considers that, if the acquired entity satisfies 
the ‘carry on activities in the UK’ requirement, that entity will have a UK nexus. 
As explained above, the ‘carry on activities in the UK’ requirement is intended 
to be a different/broader test than other tests in the Act and DMCC Act to 
establish a UK nexus. This includes the separate ‘supply of goods or services 
in the UK’ limb of the hybrid test. The CMA considers that the ‘carry on 
activities in the UK’ requirement may be engaged in circumstances the 
relevant enterprise does not currently supply goods or services in the UK but 
might supply in the future. Therefore, the CMA considers that the 
interpretation of the ‘carry on activities’ requirement included in the guidance 
is consistent with the legislation. 

D) Specific examples on carry on activities in the UK  

Summary of responses 

2.23 One respondent commented on the example relying on the holding of IP 
rights in the UK at paragraph 4.88 of the guidance. That respondent 
commented that determining UK nexus by locations of IP is overbroad given, 
for example, the automatic global protections for copyright and the pre-
emptive nature of patenting activity. The respondent noted that it is common 
to patent inventions in major jurisdictions as a matter of course. However, in 
the respondent’s view, this is no indication of competitively relevant activity in 
the UK. 

2.24 Three respondents commented on the last example at paragraph 4.88 relying 
on UK consumers having access to the goods or services of the enterprise. 
More specifically: 

2.25 Two respondents commented that it would be useful if to distinguish between 
the active targeting of consumers in the UK (e.g. through advertising, tailoring 
products/services for consumers in the UK) and more passive access to 
goods and services. One respondent noted that the example could potentially 
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catch UK consumers using websites of companies entirely based outside of 
the UK and actively targeting only consumers based outside of the UK.  

2.26 One respondent commented that the example is legally incorrect, and 
requested the deletion of the example, for the following main reasons: 

• The ‘carry on activities in the UK’ requirement should be interpreted 
consistently with the test for carrying on business in the UK, as clarified in 
the judgments of the CAT and the Court of Appeal in Akzo Nobel v. 
Competition Commission 

• Those judgments make it clear that exporting goods or services to the UK 
from abroad (which would include making available to UK consumers 
digital content on a server located outside the UK) cannot, on its own, be 
considered to amount to carrying on business in the UK.  

• If supplying (or giving "access" to) goods or services to customers in the 
UK always sufficed to amount to activities in the UK, there would be no 
need for a separate limb in the UK nexus test relating to supplies of goods 
or services to UK customers.  

CMA’s view 

2.27 The CMA notes the existence automatic global protections for copyright and 
that it may be common to patent inventions in major jurisdictions as a matter 
of course. However, the CMA considers that the holding of IP rights in the UK 
can, in some instances, indicate competitively relevant activity in the UK (see 
eg Roche/ Spark). Therefore, the CMA does not propose to make any 
amendments to the IP rights example.  

2.28 The CMA disagrees that the ‘carry on activities in the UK’ requirement should 
be interpreted consistently with the carrying on business in the UK condition 
considered in the Akzo Nobel judgments. As explained above, the ‘carry on 
activities in the UK’ requirement is intended to be a different/broader test than 
carry on business in the UK.  

2.29 However, the CMA replaced ‘consumers in the UK having access to the 
goods or services of the enterprise’ with ‘the enterprise makes available its 
goods or services to consumers in the UK’ in the last example at paragraph 
4.89 as the latter implies a degree of action on the part of the enterprise. The 
CMA has also added a new footnote (footnote 126) to explain that where an 
overseas enterprise which makes available its goods or services to UK 
consumers actively targets UK customers/consumers (eg through a UK 
website, advertising, or tailoring products/services for UK customers), the 
CMA would expect to find that the enterprise carries on activities in the UK.  
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Hybrid test (other comments) 

Summary of responses 

2.30 Three respondents commented that the CMA should add some worked 
examples in the hybrid test section of the guidance. More specifically: 

• One respondent commented that the CMA should add examples on the 
application of the share of supply and UK nexus elements of the hybrid 
test, including how these would be applied, for example, in mergers 
involving local markets (such as where parties are not active in the same 
'substantial part of the UK'). 

• One respondent commented that the guidance would benefit from worked 
examples of the hybrid threshold, in particular, the application of the share 
of supply and turnover tests in transactions where there is more than one 
acquiring enterprise. 

• One respondent encouraged the inclusion of worked examples of how the 
hybrid test would apply to different types of transaction, as it does in 
relation to the application of the turnover test and the safe harbour 
threshold. 

CMA’s view 

2.31 The guidance explains the share of supply and UK nexus conditions of the 
new hybrid test at paragraphs 4.78-4.79 and 4.81-4.91 respectively. The 
guidance also clarifies that most of the standard share of supply principles will 
apply in the context of the share of supply element of the new hybrid test 
(paragraph 4.79). The standard share of supply test principles have not been 
amended through this review process. Unlike the standard share of supply 
test, the share of supply condition of the new hybrid test only applies to one 
merger party and is based on supplies in the UK (rather than a substantial 
part of the UK). Therefore, the CMA does not consider it necessary to include 
worked examples on the application of the share of supply and UK nexus 
conditions of the new hybrid test. 

2.32 The guidance explains the share of supply and turnover conditions of the new 
hybrid test in paragraphs 4.75-4.77. As noted above, the CMA has clarified in 
paragraph 4.76 the application of those conditions in situations involving more 
than one acquiring enterprise. Therefore, the CMA considers that no further 
clarification is required.  
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2.33 However, the CMA has added in paragraph 4.74 of the guidance a few 
worked examples on how the new hybrid test will apply to specific 
transactions.  

Extra-territorial information gathering powers (General comments) 

Summary of responses 

2.34 One respondent commented that there could be better signposting at 
paragraph 9.10 that further details on the CMA’s power to issue a section 109 
notice to persons located outside the UK can be found at paragraphs 9.20-
9.31.  

2.35 One respondent commented on the power under section 190B(2)(b) 
mentioned in paragraph 9.11 of the guidance to require the production of 
documents, or the supply of information, held outside the UK. This respondent 
requested some clarifications to the explanation of that power in paragraph 
9.11 and suggested adding some worked examples of different scenarios. 

2.36 One respondent suggested that, in general, the guidance on extraterritorial 
application of formal requests for information is repetitive and could be 
streamlined and made clearer.  

CMA’s view  

2.37 The CMA considers that paragraph 9.10(b) already signposts that the two 
conditions for the extraterritorial exercise of its section 109 powers are 
explained in paragraphs 9.23-9.31 of the guidance. Therefore, the CMA 
considers that no further clarification is required.  

2.38 The CMA has clarified the 109B(2)(b) power in paragraph 9.11 and has added 
one example. 

2.39 The CMA has made some drafting amendments to simplify the section of the 
guidance dealing with the extraterritorial application of the formal requests for 
information and avoid duplication. 

Extra-territorial information gathering powers (Merger parties connection condition) 

Summary of responses 

2.40 Two respondents requested clarification (including examples) as to how the 
CMA expects to determine whether a person is 'part of' and/or 'involved with' 
one of the merger parties. One respondent said that it is unclear, for instance, 
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whether the term ‘involved with’ captures financial advisers to one of the 
merging parties.  

CMA’s view 

2.41 The CMA has clarified that the term ‘involved’ may capture advisers to one of 
the merger parties (eg financial advisers or management consultants) for the 
purposes of the transaction question or lenders/debt financers for the 
purposes of the transaction in question.  

Extra-territorial information gathering powers (Carry on business requirement of the 
UK connection test) 

Summary of responses 

2.42 Two respondents made general comments on the ‘carry on business in the 
UK’ requirement of the UK connection test and the examples included in 
paragraph 9.31 to explain that requirement. Those respondents raised 
concerns that the guidance adopts an unduly expansive interpretation of that 
limb and is not supported by the Akzo judgments. More specifically: 

2.43 One respondent commented that the term ‘carries on a business’ captures a 
wide range of activity that has ‘an impact on the UK’. In its view, this is 
vague/broad and doesn’t seem to have a basis in statute or case law. That 
respondent commented that, while the Akzo Nobel N.V. v Competition 
Commission judgment does not require a physical presence, the examples 
listed at paragraph 9.31 are framed broadly and would imply a far lower 
threshold than that of an ordinary and reasonable interpretation of the term. 
That respondent commented that the fact that the DMCC Act expressly 
provides for lower thresholds relating to a person's connection to the UK in 
other contexts (eg in the context of the carry on activities in the UK condition 
of the new hybrid test) but does not do so here serves as a strong indication 
that Parliament did not intend the CMA to have such broad extra-territorial 
powers in relation to issuing information requests. 

2.44 One respondent said that the guidance misrepresents the judgments of the 
CAT and the Court of Appeal in Akzo Nobel when it cites them as authority for 
the proposition that the test does not require the person to have physical 
presence or a place of business in the UK, and for the examples given on 
carry on business. That respondent submitted that: 

• Both Akzo Nobel judgments state that an undertaking cannot be 
considered to be carrying on business in the UK purely by reason that it 
exports goods or services to customers in the UK from another country. 
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• The CAT expressly stated that it would not be correct to ‘conflate 
instances of trading in the United Kingdom and instances of trading with 
the United Kingdom’ (paragraph 80 of the CAT judgment) and the Court of 
Appeal stated that, even where a company has a UK subsidiary that does 
carry on business in the UK ‘it would cast the net too wide to say that any 
involvement in such a business, such as the supply of goods to it from 
abroad, amounts to carrying it on’ (paragraph 34 of the Court of Appeal 
judgment). 

• It is clear from the two paragraphs cited above that an undertaking cannot 
be carrying on business in the UK if it has no business presence or legal 
entity within the UK and all of the relevant business activities (e.g. 
producing goods or services, taking orders, despatching them to UK 
customers, arranging for a third party to deliver them to UK customers or 
hosting content on a server that can be accessed by UK customers) are 
performed outside the physical territory of the UK.  

2.45 One respondent commented that, by eliding supplies of goods or services to 
UK customers with carrying on business within the UK, the examples 
contradict other sections of the DMCC Act (such as the UK nexus condition of 
the new hybrid test) which make a clear distinction between activities carried 
on in the UK and supplies of goods or services to persons in the UK. That 
respondent commented that such distinction is redundant if supplies of goods 
or services to persons in the UK invariably amounted to carrying on activities 
or business in the UK, which cannot have been the intention of Parliament. 

2.46 One respondent commented on the example at paragraph 9.31(d) of the 
guidance concerning the supply of inputs by a person located outside the UK. 
That respondent submitted that, in circumstances where a party supplies a 
component to another party without any influence over where the goods or 
services are ultimately supplied, it would seem questionable that that party 
could be said to be carrying on business in the UK. 

2.47 One respondent commented that there are potential inconsistencies between 
the approach adopted in the guidance and the approach adopted in 
Government guidance issued in respect of the National Security and 
Investment Act 2021, which provides that the ‘definition of ‘carrying on 
business in the UK’ is narrower than carrying on activities in the UK’, for the 
purposes of the Government's power to require information under the 
legislation from persons outside the UK. 

CMA’s view 
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2.48 The guidance refers to the Akzo Nobel N.V. v Competition Commission 
judgment (in footnote 203) in support of the statement at paragraph 9.32 that 
physical presence in the UK is not required to satisfy the ‘carry on business in 
the UK’ requirement. The CMA remains of the view that the Akzo judgment 
does not require physical presence in the UK (this is aligned with the 
comment made by one respondent). Therefore, the CMA does not propose to 
make any amendments.   

2.49 The CMA notes the quotes in the Akzo judgments identified by some 
respondents. The CMA has included footnote 206 at the end of the example 
in paragraph 9.33(a) of the guidance to explain that where an overseas 
supplier of goods or services targets UK customers/consumers (eg through a 
UK website, advertising, or tailoring products/services for UK customers), the 
CMA would expect to find that the supplier carries on business in the UK. 
Where an overseas supplier carries on all its business activities (eg producing 
goods or services, taking orders, dispatching them to UK customers) abroad, 
that supplier may be found not to carry on business in the UK. The CMA’s 
assessment of whether an overseas supplier carries on business in the UK 
will be based on the facts and circumstances of each case.  

2.50 The CMA disagrees with the comment that the example in paragraph 9.33(a) 
of the guidance contradicts other sections of the DMCC Act (such as the new 
hybrid test which makes a clear distinction between activities carried on in the 
UK and supplies of goods or services to persons in the UK). As explained 
above, the ‘carry on activities in the UK’ requirement in the new hybrid test is 
intended to be a different/broader test than the carry on business in the UK or 
the supply of goods or services in the UK conditions. Therefore, the CMA 
considers it appropriate to keep the supply of goods or services in the UK as 
an example of the carrying on business in the UK requirement.  

2.51 The CMA has clarified (in footnote 207) the example at paragraph 9.33(d) of 
the guidance to explain that the CMA would expect the ‘carries on business in 
the UK’ condition to be satisfied in situations where, for example, an overseas 
input supplier (i) tailors the input for UK customers; (ii) complies with UK 
regulatory requirements specifically required to supply products/services to 
UK end customers/consumers; or (iii) has been asked to take any action 
necessary to facilitate such supply in the UK. 

2.52 Finally, as explained above, we consider that the ‘carry on business’ in the UK 
condition is narrower than the ‘carry on activities in the UK’ requirement in the 
new hybrid test. This view is consistent with the statement in the Government 
guidance issued in respect of the National Security and Investment Act 2021 
(NSIA) referred to by one of the respondents. The CMA has taken the 
narrower scope of the ‘carry on business’ in the UK condition when drafting 
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the relevant section of the guidance. Therefore, the CMA does not consider 
that the approach taken in the guidance is inconsistent with the approach in 
the NSIA guidance.  

Phase 2 statutory fast-track procedure 

A) Use of extensions of the phase 2 statutory timetable in statutory fast track 
cases 

Summary of responses 

2.53 Two respondents raised concerns in relation to the use of extensions of the 
phase 2 statutory timetable in statutory fast track cases.  

2.54 The two respondents commented that the guidance should explicitly state that 
the fact that a case has been fast tracked to phase 2 via the statutory fast 
track process is not of itself a 'special reason' for extending the phase 2 
review timeline.  

2.55 One of those respondents commented that the guidance should also explicitly 
state that the use of an extension in statutory fast track cases will remain the 
exception rather than the norm and that the length of any extension will be 
decided on a case-by-case basis rather than using the full 11 weeks by 
default.  

2.56 The two respondents commented that the use of extensions in statutory fast 
track cases would significantly undermine the value of the fast track process, 
as phase 2 extensions may outweigh timing gains in adopting a fast-track 
procedure. 

CMA’s views 

2.57 The CMA does not propose to make any amendments/clarifications on the 
use of extensions in statutory fast track cases. The CMA has full discretion to 
determine what qualifies a special reason and is entitled to rely on the 11 
week statutory extension, if appropriate. The CMA also has discretion to 
decide on the length of the extension and that decision will depend on the 
facts in each specific case.  

B) Relevant factors for accepting/refusing a fast track request 

Summary of responses  

2.58 One respondent suggested inclusion of example factors the CMA may 
consider relevant when declining a request for the use of the fast-track 
procedure. That respondent also invited the CMA to set out factors that it will 
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take into account when accepting a request, including examples of the 
characteristics of mergers and other relevant circumstances which make a 
transaction suitable for this procedure in the CMA's view.  

2.59 Two respondents commented that the guidance wording suggests that the 
CMA may prioritise alignment of its review process with the processes of 
regulators in jurisdictions over the express request of the parties. Those 
respondents commented that the CMA should not reject a fast track request 
purely on the basis that it could hinder the CMA’s ability to align its 
proceedings with other jurisdictions. In their view, depending on the 
transaction, regulators in other jurisdictions may also have more flexible 
processes that can adapt and align to the CMA accepting a fast-track request. 
Those respondents also noted that, while aligned review periods are often 
desirable, tracking/matching the review periods in other jurisdictions will often 
be difficult.  

CMA’s views 

2.60 Paragraph 7.21 of the guidance already includes examples of when CMA may 
decline a statutory fast track request. Therefore, the CMA considers that 
additional factor examples are not necessary to understand the CMA's 
approach. The CMA considers that the relevant factors in determining 
whether to accept a fast track request will depend on the facts of each 
particular case and providing guidance on this point is not necessary.  

2.61 We have amended footnote 170 to clarify that misalignment with other 
jurisdiction will not automatically trigger a decision to reject a fast track 
request but will be a relevant factor in determining whether to reject a fast 
track request.  

C) Approach to invitations to comment  

Summary of responses  

2.62 Two respondents sought clarity on the process for issuing invitations to 
comment in fast track cases: 

• One respondent said that if the CMA intends to issue public invitations to 
comment in relation to fast track requests, there should be an express 
reference to this in the guidance, together with an indication how such 
steps would factor into the overall decision-making process and timetable.  

• One respondent asked for clarity on the circumstances when the invitation 
to comment period will be reduced in fast track cases.  
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CMA’s views  

2.63 The CMA’s approach to issuing invitations to comment in relation to a fast 
track request will depend on the specific case. Therefore, the CMA considers 
that the requested clarification is not necessary. However, the CMA has 
clarified (in footnote 176) that if the CMA accepts a fast track request after 
having issued an invitation to comment, the invitation to comment period will 
not be reduced. 

D) General comments  

Summary of responses  

2.64 One respondent commented that paragraph 11.23 of the guidance explains 
that at the outset of a Phase 2 investigation, parties are invited to make 
submissions on the Phase 1 decision. That respondent commented that that 
paragraph should explain what will be expected of the parties if there is no 
Phase 1 decision dealing with substantive matters, because the case was 
fast-tracked to Phase 2. 

2.65 Two respondents commented that the guidance would benefit from an explicit 
statement that parties are not required to concede that the test for a reference 
is satisfied in the context of the statutory fast track process.  

2.66 One respondent commented that footnote 161 and footnote 281 should be 
amended to clarify that the administrative fast track process is only intended 
to be available for cases where the statutory fast track process is not 
available. That respondent commented that footnote 161 could clarify whether 
there will be procedural changes (similar to those in a statutory fast track) if an 
administrative fast track request is accepted.  

CMA’s view 

2.67 The approach at early stages of phase 2 in fast track cases is explained at 
paragraph 11.6: ‘Where at the outset of a phase 2 investigation, there is no 
phase 1 decision because the case was fast tracked under the process set 
out at paragraph 7.13 et seq. above or the Inquiry Group intends to 
investigate theories of harm that differ from those on which the CMA 
determined at phase 1 that the statutory test for reference was met, the 
CMA’s case webpage will make clear which theories of harm the Inquiry 
Group intends to investigate'. Therefore, the CMA does not propose to 
provide further clarification on this point.   

2.68 The CMA has clarified the statutory process (including that there is  no need 
to concede an SLC and the fact that it is intended to be available only in 
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cases where the statutory fast track is not available ie mergers of water 
enterprises or mergers of energy networks) in paragraphs 7.13 and 7.17 of 
the guidance. The CMA has also clarified (in footnote 163) that the standard 
procedural steps will apply in administrative fast track cases. 

Agreed extensions to Phase 2 timetable  

Summary of responses 

2.69 Three respondents commented on the circumstances in which the CMA may 
agree to an extension of a phase 2 inquiry period. More specifically: 

• One respondent commented that paragraph 11.70 of the guidance 
identifies two situations in which the CMA may agree to an extension with 
the parties (ie to align the CMA proceedings with those in other 
jurisdictions and to facilitate the consideration of a remedies proposal 
submitted at early stages of the phase 2 process). That respondent 
commented that the CMA should clarify whether there are additional 
circumstances in which it might agree to an extension.  

• One respondent suggested that examples could be added which describe 
the circumstances in which the CMA can be expected to agree to an 
extension.  

• One respondent commented that an agreed extension may also be 
beneficial to consider remedies proposed at any stage of the investigation. 
That respondent commented that this would prevent the risk of 
discussions about remedies not concluding during the statutory timetable 
in circumstances where an extension could allow those discussions to be 
satisfactorily concluded. 

2.70 One respondent raised concerns on the wording in paragraph 11.70 of the 
guidance as, in their view, the granting of a waiver should not be a 
precondition of extensions being granted by agreement. That respondent 
commented that the CMA is still able to cooperate to some extent with 
international authorities where there is no waiver. The respondent noted that, 
as the decision whether to provide a waiver is voluntary, it is not appropriate 
(and may be unlawful) for the CMA to arbitrarily restrict the availability of a 
procedural mechanism in this way (where that has not been provided for by 
the underlying statute). 

2.71 One respondent suggested that the guidance expressly states that there is no 
limit on the duration of the extension which can be agreed. That respondent 
commented that the guidance should also include any considerations which 
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the CMA will take into account when agreeing to the appropriate length of the 
extension.  

CMA’s view 

2.72 The CMA has clarified the circumstances in which it may agree to an 
extension. In particular, the CMA has clarified that the reasons for granting an 
extension are not limited to the two examples set out in paragraph 11.70. 
However, these are the most likely scenarios in which the CMA envisages it 
may agree to the extension. 

2.73 The CMA has amended paragraph 11.70 to clarify that alignment of 
proceedings can contribute to the efficiency or effectiveness by, for example, 
facilitating evidence gathering or by providing an opportunity for agencies to 
discuss possible cross-jurisdictional remedies to ensure they are effective in 
all relevant regions before they are accepted or imposed. These types of 
efficiency or effectiveness benefits generally require discussions between 
agencies that are facilitated by waivers. The CMA is unlikely to agree an 
extension to facilitate alignment of proceedings where it does not consider 
that alignment will contribute to either the efficiency or effectiveness of its own 
review. Where the CMA considers that there would be limited benefit to the 
efficiency or effectiveness of an investigation through alignment of 
proceedings without a waiver, the CMA is unlikely to agree an extension for 
that purpose unless a waiver is in place. 

2.74 The CMA has clarified (in footnote 322) that there is no limit to the duration of 
the extension (or the number of extensions) that can be agreed, which will be 
case specific.  

Public interest merger situations involving newspaper enterprises and foreign powers 

Summary of responses 

2.75 One respondent commented that the new regime for foreign state intervention 
in UK newspapers is largely unworkable at present due to the mandatory 
obligation for the Secretary of State to unwind any interest of a foreign power 
in a UK newspaper business. Therefore, the guidance will need to be updated 
with a reference to the exemption to that regime, when finalised by the 
Government. 

2.76 One respondent commented on the statement at paragraph 14.22 of the 
guidance which confirms that there will be no phase 2 process and no 
possibility of UILs. That respondent commented that that the statement seems 
to imply that these procedures are only possible where the CMA’s report does 
not say that it believes a FSNMS has been created. Accordingly, the guidance 



 

21 

should make a separate general statement that in merger situations involving 
newspaper enterprises and foreign powers, there is no possibility of a phase 2 
review or UILs. 

CMA’s view 

2.77 The scope of the new regime for foreign state intervention in UK newspapers 
is a matter for Government. We note the point that updates to reflect the 
exemption to that regime may be appropriate in due course. 

2.78 The CMA considers that no clarification is required in relation to the statement 
in paragraph 14.22. 

General comments  

2.79 One respondent suggested that the CMA should clarify the test to grant an 
extension for “special reasons” at paragraph 11.71 by reference to the ruling 
on this point by the Court of Appeal in Cérélia Group Holdings v CMA. 

2.80 One respondent commented that CMA2 would benefit from more content on 
the CMA’s briefing paper process, or at least greater signposting to that 
process and the related guidance in CMA56. That respondent provided a 
detailed explanation in support of its request for further clarity on the briefing 
paper process. The same respondent suggested that the CMA include a 
reference to its new role under new digital markets regimes in relation to M&A 
(and relevant guidance). 

2.81 One respondent made some general comments: 

• The respondent asked the CMA to consider the following points as part of 
its guidance update process (i) M&A transactions are a natural and 
desirable outcome for many Small and Medium-Sized Enterprises 
(SMEs); (ii) All modifications to the guidance must promote thorough 
economic analysis as a foundation of its merger review and enforcement 
regime; (iii) All modifications must be settled in law and well-demonstrated 
experiences/effects which reflect the commercial reality and business 
environment in which SMEs operate. 

• The respondent commented that the updated guidance expands the 
definition of ‘relevant merger situations’ as it encompasses majority 
shareholdings but also the transfer of assets, joint ventures, and 
outsourcing arrangements in certain circumstances. This broad definition 
introduces uncertainty for SMEs engaging in typical growth strategies, 
such as forming joint ventures or outsourcing operations. 
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• The respondent commented that changes to the turnover and share of 
supply tests might lead to unnecessary interventions in cases which do 
not trigger substantive competition concerns (e.g. the application of the 
share of supply test without a clear economic market analysis risks 
capturing mergers that do not meaningfully impact competition). In the 
respondent’s view, this could deter small businesses from pursuing 
mergers or partnerships that would ultimately benefit consumers. 
Intervention must be backed by a rigorous economic assessment and that 
SMEs are not disproportionately impacted by rules that were designed for 
larger firms. 

CMA’s view  

2.82 The CMA considers that the current wording reflects the findings in the 
Competition Appeal Tribunal and Court of Appeal judgments. Therefore, the 
CMA considers that further clarifications are not required.  

2.83 The CMA notes the comments in relation to the briefing paper process. The 
current CMA2 review process mainly focuses on the implementation of the 
DMCC Act changes. Therefore, the CMA does not propose to make any 
changes to the briefing paper process at this stage but will consider the 
comments received in the next CMA2 and/or Mergers Intelligence guidance 
review processes.   

2.84 The CMA notes that the changes implemented in the guidance mainly reflect 
the jurisdictional changes introduced by the DMCC Act. The DMCC Act 
changes focus on specific aspects of the definition of ‘relevant merger 
situation’.  

2.85 The DMCC Act has increased the standard turnover threshold from £70 
million to £100 million and has not amended the standard share of supply test. 
The DMCC Act has introduced a safe harbour threshold to exclude from 
merger control transactions if none of the enterprises concerned has a UK 
turnover exceeding £10 million. The new safe harbour was specifically 
introduced to ensure that small companies could enter into mergers with each 
other without needing to consider merger control regulations and will benefit 
smaller firms. The new hybrid test was introduced to ensure the CMA can 
review killer acquisitions or vertical mergers where those transactions give 
rise to competition concerns. It is important that the CMA can review such 
transactions where they are harmful, but the CMA would expect that as with 
all the other jurisdictional thresholds, the large majority of transactions that 
meet this threshold are likely to be competitively benign and not subject to 
review or intervention. 
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CMA108 

Overview 

2.86 All but two of the eight respondents to the consultation commented on the 
draft guidance on Interim Measures (Interim Measures guidance). The 
revised Interim Measures guidance the CMA has consulted on is henceforth 
referred to in this section as the ‘guidance.’ All defined terms in this section of 
the document are as defined in the guidance. Unless otherwise stated, all 
paragraph references are to the guidance. 

2.87 All but one of the respondents were  law firms. Comments ranged from high-
level support for the CMA’s approach to specific points on how the guidance 
could be made clearer, or on how it could be made more detailed. 

2.88 In some instances, the comments related to very minor points, necessary 
corrections, or requests for minor additions (e.g. of additional examples of 
cases where the CMA has followed a particular course of action). The CMA 
has addressed these, where appropriate, by making minor additional 
amendments to the guidance. 

2.89 Some of the comments suggested changes to published templates (e.g. the 
IEO template). The CMA will consider these comments separately. 

Time to comment on text of draft IEOs and IOs, and the CMA’s willingness to invite 
substantive comments on text of draft IEOs and IOs 

Summary of responses 

2.90 Two respondents commented on the length of time that merging parties are 
normally given to comment on the text of draft IEOs and IOs (i.e. one working 
day), and on the circumstances under which the CMA may agree to merging 
parties taking more time to comment. One respondent commented that one 
working day should be a minimum, rather than a maximum. 

2.91 One respondent commented that the CMA should be more open to merging 
parties submitting reasoned requests for amendments to the IEO's or IO’s 
standard form. 

The CMA’s views 

2.92 Paragraph 2.7 says that 'unless there are compelling reasons why it is not 
possible, the CMA will usually give merging parties one day to comment.’ The 
CMA considers that this wording makes clear that it will, where the 
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circumstances warrant it, grant merging parties more than one working day to 
comment on the text of draft IEOs or IOs. 

2.93 Moreover, the CMA considers that it is important to impose an IEO or IO as 
soon as possible, especially in circumstances where there is an elevated risk 
of pre-emptive action (such as in a completed case). In circumstances where 
completion is anticipated, the CMA may be better placed to allow merging 
parties a longer period to comment on the proposed text of the IEO or IO. The 
CMA has amended paragraph 2.7 of the guidance to clarify this. 

2.94 Given the abovementioned need to act expeditiously, the CMA is not normally 
in a position to defer imposing an IEO or IO while it assesses submissions 
from merging parties on how the IEO or IO could be tailored. There may be 
certain circumstances where the risk of pre-emptive action is lower (e.g. some 
anticipated cases). In such instances, and where the specific circumstances 
of the case warrant it, the CMA may be more open to considering proposals 
by the merging parties on how the standard form IEO or IO could be 
amended. The CMA considers that paragraph 2.7 already captures this 
possibility. 

The entities Interim Measures are addressed to and the scope of those entities’ 
obligations under Interim Measures 

Summary of responses 

2.95 One respondent commented that the Interim Measures guidance now states 
that the CMA will ‘typically’ (as opposed to the previous language of ‘may’) 
address Interim Measures to both the investment vehicle which controls either 
one of the merging parties and to any company that manages that investment 
vehicle. That respondent considers that the previous language is more 
appropriate as the CMA should only impose Interim Measures on a Fund 
Management Entity where appropriate after proper consideration of the 
circumstances of the transaction in question, rather than as a matter of 
course. 

2.96 Relatedly, some respondents commented that the CMA should, ab initio (i.e. 
before it imposes Interim Measures in their final form) consider excluding 
foreign and / or conglomerate parent companies of merging parties as 
addressees of Interim Measures or at least reducing the scope of any Interim 
Measures obligations they are under. 

2.97 Some respondents commented that the factors listed in sub-paragraphs 
2.17(a)-(d) (i.e. the conditions that must be met for the CMA to consider 
limiting a Fund Management Entity’s obligations under Interim Measures) 
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should not be a strict set of minimum requirements and should instead be 
important factors that the CMA will consider. 

2.98 Some respondents proposed amendments to the conditions in paragraph 
2.17: 

• Some of those respondents commented that the CMA should provide 
additional clarity on what the CMA means by ‘high-level’ oversight in sub-
paragraph 2.17(b). 

• One of those respondents commented that the requirement in sub-
paragraph 2.17 (c) could be amended so that merging parties would fail to 
meet it only if the Fund Management Entity provided funding which was 
necessary for their day-to-day activities during the period of CMA's review. 

• One respondent commented that the requirement in sub-paragraph 2.17 
(d) should include an explanation of how merging parties should 
demonstrate no sharing of competitively sensitive information between the 
relevant entities. 

2.99 One respondent said that it would be useful to understand what Interim 
Measures addressed to private individuals would look like and how such 
Interim Measures would work in practice, as it considers that the precedents 
and templates available do not reflect this possibility. 

The CMA’s view 

2.100 The CMA considers that Fund Management Entities are responsible for 
managing the funds which control the Operating Companies. The CMA 
therefore considers that Fund Management Entities will typically have control 
over the Operating Companies’ compliance with Interim Measures. While 
there may be limited circumstances where it is appropriate to omit a Fund 
Management Entity from the list of addressees, the CMA considers that this is 
likely to remain the exception rather than the rule. 

2.101 Similarly, the CMA considers that any parent company, whether part of a 
wider corporate group or part of an international conglomerate, will have 
control over each of their respective subsidiaries and, by extension, on their 
compliance with any Interim Measures in place. In circumstances where the 
risk of pre-emptive action is lower (e.g. in some anticipated cases), the CMA 
may consider reducing the scope of parent companies’ obligations under the 
IEO. However, this is likely to be a rare exception. As the CMA’s substantive 
investigation progresses, it may be more open to accepting carve-out 
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derogations which limit the scope of certain of the parent companies’ 
obligations under an IEO or IO. 

2.102 The CMA would consider releasing Fund Management Entities, or any entities 
associated with the merging parties, from certain obligations under the IEO 
(ab initio or through a derogation) if merging parties can show that they are 
independent of those entities. The CMA considers that the conditions in 
paragraph 2.17 constitute the minimum criteria required to demonstrate this 
independence. Accordingly, it does not consider it appropriate to frame these 
conditions as important rather than necessary. 

2.103 In response to the comments referenced in paragraphs 94 (a) and (b) above, 
the CMA has made additional changes to paragraph 2.17 of the guidance. 
The CMA does not consider it necessary to specify how merging parties 
should demonstrate no sharing of competitively sensitive information between 
the relevant entities. It considers that this is a matter for merging parties and 
their legal advisers to self-assess. 

2.104 Lastly, the CMA considers that footnote 26 of the guidance already provides 
examples of when and how Interim Measures have been addressed to private 
individuals. Accordingly, it does not consider that it is necessary to make 
additional amendments to the guidance (or to the IEO template). 

Disclosures of commercial agreements between merging parties 

Summary of responses 

2.105 Some respondents commented that the CMA should not require merging 
parties, as a matter of course, to disclose ‘ongoing contracts’ and ‘long-
standing pre-merger commercial relationship[s].’ 

2.106 One respondent suggested that it would be helpful if the CMA could explain 
the potential outcomes of its request for merging parties to review and 
disclose pre-existing pre-merger commercial relationships and underlying 
agreements. This respondent also suggested that the CMA should provide 
additional comfort that where merging parties have a pre-existing, pre-merger 
supply agreement, the CMA would be willing to permit certain exchanges of 
confidential information between the parties in furtherance of that supply 
agreement as that should be accepted as within the ordinary course pursuant 
to paragraph 5(l) prohibiting the exchange of confidential information except in 
the ordinary course of business. 
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The CMA’s view 

2.107 The CMA considers that a merger is likely to have an impact on any pre-
merger agreements between the Parties (e.g. on the terms on which they 
trade with one another, which clauses they decide to trigger, etc). Accordingly, 
the CMA considers it appropriate for merging parties to be transparent with 
the CMA about any pre-merger agreements between them. 

2.108 The CMA considers that the onus ought to be on the merging parties to not 
only disclose any pre-merger agreements to the CMA, but also to assess 
whether the merging parties consider that these agreements are or would be 
compliant with any Interim Measures in force. The CMA cannot comment on 
the outcomes of any assessments it carries out on agreements between 
merging parties. When carrying out any such assessment, the CMA would 
take into account, as a minimum, each of the factors listed in sub-paragraphs 
(i) to (iv) of paragraph 2.23 (f). 

2.109 Relatedly, the CMA considers that the onus ought to be on merging parties to 
self-assess whether any information exchanges for the purposes of pre-
existing pre-merger agreements are compliant with any Interim Measures in 
place. 

Interim Measures in anticipated cases 

Summary of responses 

2.110 One respondent suggested that the CMA reinstates the word “much” in the 
first sentence of paragraph 2.26, on the basis that the risk of pre-emptive 
action in an anticipated merger is, and should be, much lower than in a 
completed merger. 

2.111 Some respondents suggested drafting changes to paragraph 2.29: 

• With respect to paragraph 2.29 (b), one respondent suggested that the 
CMA should further clarify what may be considered to be a ‘broad enough’ 
range of actions to merit an IEO. Another respondent suggested the CMA 
make clearer what amounts to ‘influencing or attempting to influence, 
directly or indirectly, the commercial strategy of the target.’ That same 
respondent suggested that the CMA refers to ‘material influence’ rather 
than ‘influence’. 

• One respondent asked whether the CMA could provide examples of 
cases where the conditions listed in paragraph 2.29 have applied. 
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2.112 One respondent suggested adding examples where the CMA has issued 
Interim Measures preventing completion (including live cases). Another 
respondent suggested the CMA could provide further clarity on the 
circumstances where it may consider imposing Interim Measures which 
prevent completion. 

2.113 One respondent suggested that the CMA introduces a materiality threshold for 
imposing Interim Measures in anticipated cases, or that it specifies that only 
actions relevant to the merger could lead to Interim Measures being imposed 
in an anticipated case. 

2.114 One respondent queried whether paragraph 2.32 means that the CMA is 
proposing to implement a blanket ban on closing. 

The CMA’s View 

2.115 While the risk of pre-emptive action in anticipated cases is lower, the CMA 
considers that the difference in risk is not large enough to merit retaining 
‘much’ before ‘lower’. 

2.116 The CMA has made amendments to paragraph 2.29 to reflect some of the 
feedback provided. The CMA does not, however, consider it appropriate to 
insert ‘material’ before ‘influence’. ‘Material influence’ has a jurisdictional 
meaning which may not apply to assessments of whether the acquirer is 
exerting enough influence over the target to constitute pre-emptive action. 

2.117 The CMA considers that footnote 38 provides sufficient detail on the 
circumstances under which the act of completion itself may constitute pre-
emptive action. The CMA has added to that footnote a reference to a case 
where it imposed Interim Measures preventing completion. The CMA does not 
consider it appropriate to include references to live cases. 

2.118 The CMA does not consider it appropriate to introduce a materiality threshold 
to qualify the circumstances under which the CMA may consider imposing an 
IEO or IO in an anticipated case. What constitutes material will be dependent 
on the specific circumstances of each case. The CMA considers that the 
merging parties are best placed to make a judgment on how significant their 
actions are, and how likely it is that they could constitute pre-emptive action. 

2.119 Lastly, the CMA does not consider that paragraph 2.32 means that the CMA 
is proposing to implement a blanket ban on closing. As clarified in paragraph 
2.34, the CMA is likely to impose Interim Measures prohibiting completion 
only where it considers that the act of completion itself may result in pre-
emptive action. This will be the case only under specific circumstances. 
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Derogations 

Summary of responses 

2.120 One respondent commented that the CMA should make clear that planning 
discussions at board and senior management level will not, as a matter of 
principle, require derogation and provide additional examples of what planning 
discussions may refer to. 

2.121 One respondent queried why the CMA had removed paragraph 3.58 of the 
December 2021 version of the Interim Measures guidance. 

2.122 One respondent suggested that the CMA should be more open to joint 
agreements between the Parties (e.g. joint bids). Relatedly, another 
respondent said that the Interim Measures guidance should recognise that 
there are circumstances in which merging parties have no reasonable 
prospect of winning a tender unless they collaborate, and that granting a 
derogation in such instances is appropriate as it strengthens the merging 
parties’ financial position and attractiveness of a divestment business to a 
purchaser. 

2.123 One respondent suggested that the CMA references the Electro Rent / 
Microlease case as an example of where alerting a monitoring trustee of 
action that might breach Interim Measures does not amount to a reasonable 
excuse. 

2.124 Some respondents made comments with respect to key staff changes 
specifically: 

• One respondent suggested that the CMA should clarify why a potential 
breach might be considered to arise from ‘issuing a formal employment 
offer to, or signing an employment contract with, a proposed new member 
of key staff.’ That respondent also submits that the Interim Measures 
guidance should recognise that businesses can make an employment 
offer that is conditioned on clearance of the transaction by the CMA and is 
not disclosed to others within the business. 

• One respondent said that it was unclear how replacement of a key staff 
member that has departed might affect the CMA's ability to devise and 
impose effective remedies. If this approach remains, it says that the CMA 
should justify it and clarify if there are any circumstances where a 
replacement would not breach of Interim Measures. 
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• Some respondents said that the CMA should consider exemptions to 
merging parties’ obligations to refrain from making key staff changes (for 
instance when an employee has engaged in gross misconduct). 

• One respondent proposed that the CMA could ‘codify’ in the guidance its 
practice of granting derogations to fill key staff roles with an unspecified 
qualified candidate, and that it expects to be notified of the identity of the 
individual once hired. 

• One respondent said that further clarity would be useful in relation to staff 
who may meet the CMA’s understanding of key staff but have little 
material connection to the business in question. 

• One respondent said that it would be helpful if the CMA could set out its 
position on key staff resignations in the guidance. 

2.125 One respondent suggested that the CMA should provide additional guidance 
to Parties on how they should strike the right balance between holding the 
target business separate and ensuring that it remains a going concern. 

2.126 One respondent suggested that the CMA introduces a threshold for the ‘major 
redundancy plans’ referenced in paragraph 3.24. 

2.127 One respondent suggested that the CMA should provide additional guidance 
on the factors which are likely to influence how long the CMA will take to 
respond to merging parties’ derogation requests. 

The CMA’s View 

2.128 The CMA has made an amendment to paragraph 3.3 of the guidance to clarify 
that planning discussions at board and senior management level will not, as a 
matter of principle, require derogation. However, the CMA does not consider it 
necessary to add further examples of what planning discussions may include. 

2.129 The CMA considers that paragraph 3.42 makes clear that the CMA will 
consider granting derogations concerning substantive changes to the merging 
parties’ organisational or management structures. 

2.130 The CMA considers that joint agreements / bids pose an inherent integration 
risk. Accordingly, the CMA is likely, as a matter of course, to subject such 
agreements to close scrutiny. However, the CMA will consider granting 
derogations which permit joint bids / agreements to go ahead where merging 
parties can demonstrate that such agreements / bids pose little risk of pre-
emptive action and are important towards preserving the viability of either 
merging party. 
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2.131 The CMA has introduced a new paragraph (under paragraph 4.2) which 
references the Electro Rent / Microlease case and states that it is the 
responsibility of the merging parties to engage with the CMA before taking 
any action that may infringe the Interim Measures, and not to delegate this 
responsibility to the monitoring trustee. 

2.132 The CMA considers that the template IEO / IO’s prohibition of key staff 
changes extends to both staff leaving and joining the merging parties. While 
staff hires are less likely than staff departures to change the competitive 
structure of the market or harm the CMA’s remedial options, there are several 
scenarios in which they could (for instance if the new hire is not independent 
of the other merging party). Merging parties should therefore keep the CMA 
updated on any hiring plans concerning key staff and seek a derogation in 
advance of taking measures which result in key staff members joining the 
relevant organisation or being promoted to a new position within the same 
company.  

2.133 The CMA recognises that there are scenarios, such as those involving gross 
misconduct, where merging parties will need to act quickly. In such 
circumstances, it is incumbent on merging parties to reach out to the CMA as 
soon as possible and to emphasise in any derogation request the fact that 
they need a prompt response from the CMA. 

2.134 The CMA considers that its occasional practice of granting derogations to fill 
key staff roles with an unspecified qualified candidate is covered by paragraph 
3.66. 

2.135 The CMA’s position regarding staff resignations is case-specific. While simply 
receiving a resignation letter will not per se engage Interim Measures, there 
are several circumstances under which a resignee leaving could engage 
Interim Measures (e.g. if the merging parties engaged in constructive 
dismissal or if they failed to provide an adequate counteroffer). It is incumbent 
on merging parties to be transparent about the circumstances of someone’s 
resignation and the actions the merging parties took, or failed to take, to 
prevent it. 

2.136 The CMA considers that striking the right balance between keeping the target 
a going concern and keeping separate from the target will depend entirely on 
the circumstances of each case. As set out in paragraph 3.9, merging parties’ 
positive obligations under Interim Measures (e.g. for the acquirer to ensure 
the target is maintained as a going concern) do not override their other 
obligations under Interim Measures. To the extent that there are actions which 
the acquirer considers necessary to keep the target a going concern (e.g. 
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provide funding), merging parties should seek a derogation to permit any 
necessary actions. 

2.137 What constitutes a ‘major redundancy plan’ will depend on many case-specific 
factors, such as the size of the relevant business and the expertise and / or 
experience of the individuals being made redundant. The CMA does not 
therefore consider it appropriate to set a threshold. 

2.138 Finally, the CMA receives derogation requests which vary considerably in 
their complexity, urgency, and risk level. It therefore considers it a natural 
consequence that the time it takes to respond to derogation requests can vary 
significantly. 

CMA18 

2.139 Only one respondent submitted comments in relation to CMA18. 

New hybrid test 

Summary of response 

2.140 The respondent suggested mentioning that the new ‘hybrid test’ is ‘acquirer 
focused’.  

CMA’s view 

2.141 The CMA has added the clarification at paragraph 2.2(iii). 

Fast track procedure 

2.142 The respondent submitted that the description of the statutory fast track 
process at paragraph 2.8 implies that merger parties can only request a fast 
track to phase 2 during the phase 1 investigation period. The CMA should 
clarify that a request can be made before the start of phase 1 (in pre-
notification). 

CMA’s view 

2.143 The CMA has added the clarification at paragraph 2.8. 

Statistics on the proportion of own-initiative investigations 

Summary of response 

2.144 The respondent queried whether the statistics cited at paragraph 2.14 remain 
accurate for the five years prior to the publication of the final version of the 
publication of the Draft CMA18 Guide. 
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CMA’s view 

2.145 The CMA notes this comment and will take it into account in any future review 
process of CMA18.  
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3.  List of respondents  

• ACT|The App Association 
• A&O Shearman 
• Ashurst LLP 
• Clifford Chance LLP 
• City of London Law Society Competition Law Committee 
• Freshfields Bruckhaus Deringer LLP 
• Herbert Smith Freehills LLP 
• Linklaters LLP 
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