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Competition and Markets Authority Consultation
Mergers — Updated guidance on the CMA's approach
Response of Herbert Smith Freehills LLP

INTRODUCTION

Herbert Smith Freehills LLP welcomes the opportunity to provide comments in response to
the CMA consultation document of 1 August 2024 on Mergers — Updated guidance on the
CMA's approach. The comments set out below are those of Herbert Smith Freehills LLP

and do not represent the views of any of our individual clients.

The consultation contains a draft package of six pieces of amended mergers guidance. Our
comments relate to the Guidance on the CMA's Jurisdiction and Procedure (CMA2) and

the Guidance on Interim Measures in merger investigations (CMA108).
GUIDANCE ON THE CMA'S JURISDICTION AND PROCEDURE (CMA2)

The 'Hybrid Test'

Share of supply
211 At paragraph 4.76, the draft guidance notes that the usual share of supply

principles apply to the new Hybrid Test "with some modifications". Paragraph
4.77 notes that "filn particular, this includes the principles regarding the supply of
goods and services contained in paragraph 4.63(a) to (d), the principles regarding
the UK nexus in paragraphs 4.65 and 4.68, and the methodology to calculate the
share of supply set out at paragraph 4.71" (underlining added).

2.1.2 To avoid uncertainty, if (as we understand is the case) the modifications are
limited to those listed in paragraph 4.77, we would urge the CMA to clarify this
(i.e. to state that all the principles applied in the usual share of supply test will be
followed in the application of the Hybrid Test, with the exception of paragraph
4.63(e)).

UK nexus condition

21.3 The updated draft guidance states that relevant factors in determining whether "at

least part" of an enterprise's activities are carried out in the UK will include where:
e "any element of an enterprise concerned is in the UK" ((paragraph 4.87);

e "any preparatory step has been taken by an enterprise concerned towards

potentially supplying goods or services in the UK" (ibid);

e "consumers in the UK have access to the goods or services of the enterprise"

(paragraph 4.88).
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2 14 In our view, these proposed factors (and in particular the terms "any element",
"any preparatory step", "potentially supplying", "have access") are not at all clear
and adopt an unduly broad interpretation of the Act's wording.

2.1.5 We would urge the CMA to reconsider these interpretations in light of the wording
in the statute. To the extent the CMA ultimately concludes the use of these terms
is justified, these should be further clarified in order to provide greater certainty
for businesses.

Examples

2.1.6 To provide more clarity to businesses undergoing a range of transaction types,

we would welcome the addition of worked examples of the new Hybrid Test
illustrating different horizontal, vertical and conglomerate merger scenarios. In
particular, we would welcome examples as to the application of the share of
supply and UK nexus tests, including how these would be applied, for example, in
mergers involving local markets (such as where parties are not active in the same
'substantial part of the UK").

2.2 Fast-track procedure requests

221

222

223

The draft guidance notes that the CMA "has a broad discretion whether to accept
or reject a fast- track reference request". With this in mind, we welcome the
inclusion of example factors the CMA may consider relevant when declining a

request for the use of the fast-track procedure (e.g. at paragraph 7.21).

We would also invite the CMA to set out factors that it will take into account when
accepting a request, including examples of the characteristics of mergers and
other relevant circumstances which make a transaction suitable for this procedure
in the CMA's view. Such factors may for example take into account the CMA's
experiences from previous fast-track requests (we note e.g. that the CMA
previously considered that cases could be amenable to fast-track where the
competition concerns identified would impact on the whole or substantially all of
the transaction’, although we note that this consideration has been deleted in the
updated draft guidance).

We further note that in past cases, the CMA has issued public invitations to
comment in relation to fast-track requests. To the extent the CMA intends to
follow this (or a similar) procedure in the future, we would encourage the CMA to

include express reference to this in the updated guidance, together with an

' See e.g. ME.6752-18 Sainsbury's/Asda, paragraph 32 of reference decision.
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indication of how such steps would factor into the overall decision-making
process and timetable.

Extra-territorial application of formal requests for information

2.31

The new Section 109B(4) Enterprise Act 2002 — as introduced by Schedule 13 of
the DMCC Act — will give the CMA the power to issue notices to a person outside
of the UK only if a 'Merging parties' connection' test and a ‘UK connection' test

are both met. We set out below some views in respect of these tests.

Merging parties' connection test

232

We would encourage the CMA to provide further guidance (including examples)
as to how it expects to determine whether a person is "part of* and/or "involved
with" one of the enterprises ceasing to be distinct in a transaction.

UK connection test

233

234

2.3.5

2.3.6

2.3.7

The third limb of the UK connection tests set out in Schedule 13, paragraph 15 of
the DMCC Act will give the CMA the power to issue information notices to a
person that "carries on business in the United Kingdom" (i.e. through the
introduction of new sections in the Enterprise Act 2002 and the Competition Act
1998).

We are concerned, however, that the draft guidance — in describing the CMA's
proposed approach to these tests — adopts an unduly expansive interpretation of
this term.

First, the draft guidance states that the term "carries on a business" captures a
wide range of activity that has "an impact on the UK". This is not only vague and

very broad but, to our knowledge, has no basis in statute or case law.

Second, and similarly, the scenarios listed at paragraph 9.31(a) are framed
broadly and would imply a far lower threshold than that of an ordinary and
reasonable interpretation of the term. The draft guidance states that the following

scenarios would amount to carrying on a business in the UK:
a) supplying goods or services (directly or indirectly in the UK);
b) the goods and services having UK users;

c) intangible assets relating to a digital activity being made available to UK users;

or

d) the provision of a key input or component for a good or service ultimately

supplied in the UK.

These interpretations appear to conflate "carrying on a business" with other

unrelated concepts in the DMCC Act, such as where "activities [are] carried out in
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the United Kingdom" (e.g. in Schedule 4, paragraph 2(5) of the DMCC Act), or
where "activities [are] directed to consumers in the UK" (as in section 149 DMCC
Act in the context of consumer law infringements, which is a separate and non-
cumulative limb to "carrying out activities in the UK" and "carrying on a business
in the UK™.

2.3.8 The fact that the DMCC Act expressly provides for lower thresholds relating to a
person's connection to the UK in those contexts but does not do so here serves
as a strong indication that Parliament did not intend the CMA to have such broad

extra-territorial powers in relation to issuing information requests.

2.3.9 In this regard, we also note the reference at footnote 199 to Akzo Nobel N.V. v
Competition Commission & Ors, [2014] EWCA Civ 482, which the draft guidance
suggests endorses the CMA's interpretation.

2.3.10 The principles laid out in that judgment do not, however, support those outlined in
the draft guidance. For example, in the Akzo Nobel judgment, the Court of
Appeal found that:

e a person should be "sufficiently involved" in the business that it can be said to
be carrying it on, whether alone or with others (see paragraph 34 of the
judgment).

e it would "cast the net too wide to say that any involvement in such a business,

such as the supply of goods to it from abroad, amounts to carrying it on" (ibid).

e conducting "strategic and operational management" of a business would
amount to an "appropriate connecting factor" between the manager and the

UK to justify the exercise of jurisdiction over it (see paragraph 35).

o "[if] all that the parent company of a subsidiary carrying on business in the UK
did was to exercise its rights as shareholder in the traditional fashion, leaving
the entire management of the business to the subsidiary’s directors, the parent

would not solely on that account be carrying on the business at all” (ibid).

2.3.11  On a proper reading of the Akzo Nobel judgment, including the above principles,
it is clear that to "carry on a business in the UK" — while not requiring a physical
presence — is still a far higher bar than the draft guidance indicates.

2.3.12 We note that the interpretation is also potentially inconsistent with Government
guidance issued in respect of the National Security and Investment Act 2021, which

provides that the "definition of ‘carrying on business in the UK’ is narrower than

2 See also paragraph 914-917 of Explanatory Notes
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carrying on activities in the UK", for the purposes of the Government's power to

require information under the legislation from persons outside the UK3.
Extensions to the Phase 2 timetable

2.41 It would be helpful to have further examples in the draft guidance setting out
when the CMA can be expected to agree to an extension to its phase 2 timetable
(for example, in order to allow for the collection of relevant evidence and to allow
additional time for the parties to make submissions to the CMA in complex
cases). The draft guidance refers to the possibility of an extension in order to
facilitate the consideration of a remedies proposal submitted at the early stages
of the phase 2 process. In our view this should apply to remedies proposed at
any stage of the investigation to avoid the risk of discussions about remedies not
concluding during the statutory timetable in circumstances where an extension

could allow those discussions to be satisfactorily concluded.
GUIDANCE ON INTERIM MEASURES IN MERGER INVESTIGATIONS (CMA108)

We broadly welcome the updates to the CMA's Interim Measures Guidance (Guidance),
elements of which we recognise from our recent experience in CMA merger cases. As a
general point, we consider that providing updates to current practice (where elements of
guidance are out-of-date) provides greater clarity and facilitates consistency of approach.

However, in our experience, the approach to IEO issues and derogations can vary between
case teams, and we would therefore encourage the CMA to take a consistent approach in
applying the principles set out in the Guidance. In our experience businesses take
compliance with IEOs very seriously, and clear and pragmatic guidance will in particular
allow for uncontentious points to be dealt with as swiftly as possible. We are particularly
supportive of the inclusion in the Guidance of the CMA's practice in areas such as key staff
umbrella derogations (see paragraph 3.66), which in our experience can involve material

efficiencies and resource savings to the benefit of both the CMA and merging parties.

Having said this, we do believe that certain aspects of the Guidance could and should be

improved:

3.3.1 At paragraph 2.7 the Guidance now provides that the CMA will typically send to
the merging parties an IEO or 10 in draft form to give them the opportunity to
comment on it, and that unless there are compelling reasons why it is not
possible, the CMA will usually give the merging parties one working day to

comment on the proposed text. While we understand this reflects current CMA

3 See "Guidance: How the National Security and Investment Act could affect people or acquisitions outside the
UK" (https://www.gov.uk/government/publications/check-if-an-acquisition-outside-the-uk-will-be-in-scope-of-
the-national-security-and-investment-act/check-if-an-acquisition-of-an-entity-or-asset-outside-the-uk-that-you-

are-involved-in-could-be-assessed-by-the-government-for-national-security-risks)
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practice, our experience is the CMA is very rarely comfortable allowing for
amendments from the standard form. It would be helpful if the CMA were to be
more receptive and open to taking on board sensible and reasoned comments

put forward by the parties, making this a much more worthwhile exercise.

3.3.2 We welcome the additional guidance at paragraph 2.16 where the CMA states
that it may consider reducing the scope of some of the provisions of the Interim
Measures which apply to a Fund Management Entity, such as limiting obligations
under certain provisions so they apply only to the operating company creating the
overlap (the Operating Company). We consider that similar criteria should also
apply to undertakings more broadly, rather than just fund management
companies, given that — for example — for conglomerate companies it may also
be reasonable for only a relevant operating company to be caught by Interim

Measures provisions.

3.3.3 However, we consider that requiring the four elements set out at paragraph 2.17
to all be met for the CMA to consider taking this approach is setting too high a
bar. In our view, it would be more proportionate (and reflective of individual
circumstances) for the CMA to clarify in the Guidance that it will consider taking
the approach where at least one of the conditions listed in paragraph 2.17 is met.
Alternatively, the guidance could position these conditions as factors the CMA will
generally consider in assessing whether to take this approach, and not a set of
requirements that must be met for the CMA to consider this. Otherwise, in our
view the CMA's apparent willingness to reduce the scope of Interim Measures in

such circumstances may not be borne out by its practice going forward.

3.34 At paragraph 2.23 of the Guidance the CMA indicates that it considers it
necessary for the merging parties to take a risk-based approach to the design
and implementation of any steps taken to ensure compliance with Interim
Measures. The CMA lists the steps that it considers are likely to be, as a
minimum, necessary to ensure effective compliance with Interim Measures. A
new category, review of ongoing contracts involving both merging parties, has

been added in the draft updated guidance under 2.23(f).

3.3.5 We consider the existing steps listed in the CMA's guidance in this regard (in
particular tailored guidance and staff training; internal communications;
governance structures; ongoing oversight and reporting mechanisms) to
represent compliance areas which merging parties subject to Interim Measures
would be prudent to undertake. By contrast, we consider that adding ongoing
contracts involving the parties to this list would be an unnecessary and potentially

very onerous addition, which would risk diverting resources and distracting
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merging parties. We note that such parties will already typically be under

significant time and resource constraints during CMA merger investigations.

As already stated, merging parties in our experience take compliance with Interim
Measures extremely seriously. Further, merging parties and their advisers are
accustomed as a matter of course to assessing contractual arrangements
between them from an IEO perspective — in the knowledge that non-compliance
will risk very significant fines. Setting, through guidance, an expectation that
parties should disclose all such agreements to the CMA, together with
accompanying evidence, is not necessary in this context. Further, existing
contracts between merging parties (where pre-existing and in the ordinary course
of business) will often not be in breach of Interim Measures. It would therefore be
disproportionate and unnecessary to require all such agreements to be
proactively disclosed.

Herbert Smith Freehills LLP
12 September 2024





