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DOCUMENTS (CMA2, CMA18, CMA64, CMA108, CMA17 AND CMA190)

Introduction

Freshfields Bruckhaus Deringer LLP (the Firm) welcomes the opportunity to respond
to the Competition and Markets Authority (CMA)’s consultation on its package of draft
updated mergers guidance documents (the Mergers Guidance), including:

(a) Mergers: Guidance on the CMA’s jurisdiction and procedure (CMA2);
(b) Quick guide to UK merger assessment (CMA18);

(© Mergers exceptions to the duty to refer and undertakings in lieu (CMA64);

(d) Interim measures in merger investigations (CMA108);
(e) Rules of procedure for merger, market and special reference groups (CMA17);
and

® Energy network mergers guidance (CMA190).

The Mergers Guidance sets out various changes to reflect current practice, as well as a
range of amendments and additions to outline the CMA’s approach in relation to the
Digital Markets, Competition and Consumers Act 2024 (DMCCA24) merger regime
changes.

This response is based on our significant experience and expertise in advising clients
on a wide range of CMA merger filings and investigations under the Enterprise Act
2002 (EA02), together with our significant experience with similar proceedings
conducted by competition authorities in other jurisdictions.

We have confined our comments to those areas which we feel are most significant to
ensuring the effective operation of the UK mergers regime and providing clarity and
certainty for companies. This response is submitted on behalf of the Firm and does not
represent the views of any of the Firm’s clients.

New ‘acquirer focused’ hybrid test under DMCCA24

CMAZ2 sets out a new hybrid test for determining CMA jurisdiction over relevant
merger situations, including a UK nexus requirement which will be satisfied when the
relevant enterprise “is carried on by a UK business or body, at least part of its activities
are carried on in the UK, or it supplies goods or services in the UK.”' CMA2 states
that the CMA will apply a ‘purposive’ approach to this UK nexus condition.> Such an
approach provides limited legal certainty in relation to this new and important concept.
While this is sub-optimal within the context of a voluntary regime, where there are no
sanctions for failing to “file”, it is manifestly inappropriate where there are mandatory
notification requirements and would depart from internationally recognised best

! CMAZ2 para. 4.80 et seq.; DMCCA24 Explanatory notes para. 582(d) — note that the CMA2 reference
is currently to para. 540(d) which we believe may be an oversight.

2CMA2, para 4.81.



practice.® For this reason, paragraphs 4.86 to 4.88 of CMA2 require further
clarification.

2.2 The issue primarily arises in relation to the second limb of the UK nexus condition,
which considers where “at least part” of a target businesses activities are “carried on in
the UK”. CMAZ2 currently suggests that the UK nexus condition could be triggered
even where only a preparatory step has been taken towards potentially supplying goods
or services in the UK,* which is extremely broad and provides very limited legal
certainty for businesses. Given the CMA’s suggested intention to interpret these
provisions broadly, it is difficult to envisage any step that would not be construed to
meet this test. This is in need of further clarification.

2.3 This is particularly important because the same UK nexus test, as explained in CMA2,
including the same “carrying on activities” limb, is also used in relation to the draft
guidance for the new mandatory reporting regime (MRR Guidance) for SMS firms
under the DMCCA24.° As noted in the Firm’s response to the consultation on the MRR
Guidance, it is vital that the CMA sets out a bright-line test for establishing when a
business will be considered to be “carrying on activities in the UK” given the
mandatory reporting requirements incumbent in that regime. At present, designated
businesses could effectively face reporting all acquisitions that meet the other elements
of the DMCCA24 test (in order to avoid possible sanctions), even where the target
business has no material UK nexus. The framing of the proposed nexus test in CMA2
is therefore fundamentally inconsistent the parliamentary intention behind this part of
DMCCA24 (which was to limit the obligation to the acquisition of target assets that
have a material connection to the UK).

3. Phase 2 assessment process

3.1 The revised CMA2 guidance notes that the CMA is unlikely to agree to an extension
in order to align its proceedings with authorities in other jurisdictions if no waivers are
in place, as without waivers the CMA is unlikely to be able to align its investigation
effectively with other agencies.® We consider that the waiver should not be a pre-
condition of extensions being granted by agreement in the interests of good
administration. The CMA is still able to cooperate to some extent with international
authorities where no waiver is in place, and it still makes good administrative sense to
align proceedings where possible. The decision whether to provide a waiver remains
voluntary and it is not appropriate (and may be unlawful) for the CMA to arbitrarily
restrict the availability of a procedural mechanism in this way (where that has not been
provided for by the underlying statute).

See ICN Recommended Practices for Merger Notification and Review Procedures (2002) and the
OECD note on Local Nexus and Jurisdictional Thresholds in Merger Control,
DAF/COMP/WP3(2016)4, which examine best practices for local nexus requirements, underscoring
that notification criteria should be objectively quantifiable and readily accessible tests.

4 CMA2, para. 4.87.
> CMAZ2, paras. 4.86 to 4.88; MRR Guidance, para. 3.14 et seq.
¢ CMA2, para. 11.70.
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Information sharing

CMAZ2 contains new provisions relating to the extraterritorial application of formal
requests for information.” It notably states that an individual or company located
outside the UK will have a connection to one of the merger parties if they are or were
‘involved” with one of the merger parties.® We consider it important in the interests of
legal certainty that the term ‘involved’ should be clarified in order to properly define
the CMA’s jurisdiction, as this can have a very broad meaning. For example, it is not
clear whether this could capture a financial adviser to one of the merging parties.

Enhanced penalty powers under DMCCA24
Application of penalty powers to undertakings agreed prior to the new regime

The Firm previously responded to the CMA’s consultation on the Administrative
Penalties: Statement of Policy on the CMA’s Approach (CMA4). As noted in paragraph
5.9 of that response, we understand that the CMA’s new penalty powers are not
intended to be used retroactively in relation to undertakings agreed by the parties before
such powers came into force and consider that it would be helpful for this to be clarified
in the guidance.

This reflects the key principle that any business entering into an undertaking should be
able to understand the potential consequences of non-compliance with that undertaking
at the time when it is agreed.

Further to this, and for the same reason, we would consider it helpful if the CMA could
provide guidance on the extent to which an undertaking that was entered into prior to
the commencement of the DMCCA?24, but is subsequently varied after commencement,
could be subject to sanctions under the new regime (where such sanctions were not
available at the time the original undertaking was agreed). We consider that, in the
interests of legitimate expectation, legal certainty and proportionality, it may be
unlawful to apply the “new” sanctions to an undertaking originally entered into prior
to the commencement of the DMCCA24 but that the CMA should, in any event, as a
matter of good administrative practice, commit to not applying sanctions that were not
available at the time the undertaking was originally entered into in its revised guidance.

Effective and timely management of investigatory proceedings

Given the significantly expanded administrative penalties that can be imposed by the
CMA for breach of Investigatory Requirements,’ it is imperative that any
administrative penalties imposed in the circumstances contemplated in paragraphs 9.32
to 9.40 of CMA2 take into account the CMA’s objectives of effective and timely
management of investigatory proceedings. Importantly, the concept of reasonable
excuse should not be interpreted to be overly narrow or restrictive. The draft Penalties
Statement suggests that the CMA will only consider there to be a ‘reasonable excuse’

TCMAZ2, paras. 9.20 — 9.31.

8 CMA2, para. 9.25

° As defined in para 1.3 of the CMA’s draft Administrative Penalties: Statement of Policy on the CMA’s
Approach (the draft Penalties Statement).
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6.1

where the failure has been caused by “a significant and genuinely unforeseeable or
unusual event and/or a significant factor or event beyond the Relevant Person’s
control”.!° Nevertheless, circumstances falling short of such a strict standard could, in
our view, clearly also meet the standard of “reasonable excuse”. For example, an honest
error made in good faith whilst supplying information to the CMA constitutes a
reasonable excuse, particularly where the error is drawn to the CMA’s attention and
promptly corrected. Imposing a fine in such circumstances would not achieve a
deterrent effect as the undertaking in question is in fact using its best endeavours to
comply. Indeed, recognition in the CMA’s draft Penalties Statement that honest errors
will not usually attract a fine would encourage undertakings proactively to investigate
and correct inadvertent mistakes, thus contributing to the CMA’s objective of obtaining
accurate and reliable information.

Compliance with information requests

In the case of penalties for failure to comply with a requirement of an information
request issued under section 109 EA02, in our experience it is often the case that the
CMA issues requests for information that are challenging for undertakings to comply
with — for example because the information does not currently exist, is not in the
required format, will require very intensive data processing to produce or is being
produced to deadlines that do not allow reasonable, or indeed any, time to clarify and
correct errors. Companies may also need to take steps internally and vis-a-vis
employees or third parties in order to mitigate any risks under relevant data protection
legislation, prior to providing certain data to the CM A, which may result in a reasonable
delay to that company’s compliance with a request. In such circumstances,
notwithstanding a genuine desire to be as helpful as possible to the authority,
undertakings may struggle to meet information requests in full, or to do so within the
tight deadlines set out in requests. In such circumstances, the deadlines imposed by the
CMA may not be reasonable (and therefore may be unlawful). At the very least, we
believe that it would be inappropriate to impose a penalty on an undertaking that is
making good faith efforts to comply with a deadline (and therefore that the CMA’s
fining powers should only be used in circumstances where the CMA has established
that the undertaking is not making such efforts).

Interim measures in merger investigations (CMA108)

Overall, the revisions to CMAI108 provide helpful additional guidance on the
application of interim enforcement orders (IEQOs) and interim orders (I0s). However,
in light of the extensive reach of these measures, and the importance of being able to
prepare properly for interim measures (and to continue to operate effectively while they
are in force), we consider that there are a number of areas where the guidance could be
further clarified, in order to be able to meet the CMA’s broader aim of ensuring that
the burdens imposed on business are no more onerous than necessary.

10 Draft Penalties Statement, para. 2.5.



6.2

Addressee of interim measures

CMA108 provides helpful further detail on the addressees of interim measures.
However, the following points would benefit from further clarification:

(a)

(b)

CMA108 now includes the following statement: “where Interim Measures are
imposed on completion, the CMA will not normally address the Interim
Measures to the target business’s ultimate UK parent pre-completion, unless
there are case-specific factors which indicate that this would be
appropriate.”'! If the key point being made here is that interim measures will
not normally be addressed to the target business’s ultimate UK parent pre-
completion, then the first part of the sentence “when Interim Measures are
imposed on completion” should be deleted for clarity as it does not appear to
logically precede this point. Alternatively, if the point being made is that
interim measures will not normally be addressed to the ultimate UK parent
company, irrespective of whether pre- or on completion, then this should be
clarified.

CMAI108 notes that in the case of the acquirer or target business being an
investment vehicle such as a private equity fund, the CMA will typically
address interim measures to the investment vehicle as well as the Fund
Management Entity (defined in CMA108 as the entity which manages the
investment vehicle) (e.g., private equity firm, pension fund or sovereign wealth
fund).'? Revisions helpfully state that where a Fund Management Entity is
subject to an interim measure, the CMA may consider limiting the certain
obligations (e.g., making key staff changes) so that they relate only to the
operating company creating the competitive overlap with the target business,
and not to the Fund Management Entity."> We consider that the following
further clarifications would improve the guidance:

) It would be helpful if the guidance explicitly indicated that
restrictions relating to the acquisition and disposal of assets
would similarly be limited, as such activities will often
constitute a fundamental part of the business model of Fund
Management Entities, provided that the relevant assets are not
related to the operating company creating the overlap or
another company which competes or has a vertical link with
the target.

(ii) Limb (a) of the test for limiting obligations applicable to a
Fund Management Entity'* could be clarified to refer to an
Operating Company’s (as defined in CMA108) “own
management team which runs the day-to-day operations of the

' CMA108, para. 2.11.

12CMA108, para. 2.15 to 2.17.

13 CMA108, para. 2.16.

14 CMA109, para. 2.17.



(iii)

Operating Company”. This would make clearer the
distinction between ‘ordinary course’ portfolio company
business, and the types of strategic decisions over budget,
business plan and board appointments which a Fund
Management Entity would normally also have responsibility
for. This would also have greater symmetry with limb (c) of
the test, which refers to “day-to-day” in the context of
funding.

Further to point (ii) above, it will usually be the case that a
Fund Management Entity exercises some degree of strategic
control via veto rights over Operating Companies’ budgets
and business plans. This will be the case even where these
operate as fully stand-alone businesses. However, limb (b) of
the test for limiting obligations applicable to a Fund
Management Entity! refers to “high-level oversight” only,
which is not a clearly defined term (and which we are not
aware of having any link to any other concept in UK law). By
way of further context, limb (b) refers only to the appointment
of non-executive directors. Without further guidance or
conceptual precedent, “high-level oversight” may be a
difficult criterion for firms to demonstrate successfully. We
therefore suggest that the CMA clarifies with concrete
examples what is meant by “high level oversight”. For
example, in keeping with the widely-recognised functions of
independent directors, it seems that this test should be met
where the Fund Management Entity does not form part of the
executive leadership of the Operating Company and does not
participate in the day-to-day running of the business.

() In relation to the addressee of interim measures, CMA108 includes a new
provision clarifying that an IEO can apply to a private individual with ultimate
control rather than a legal entity.'® In these cases, it would be useful to
understand what the IEO would look like and how it would work in practice,
as the precedents and templates available do not reflect this possibility. More
specifically, if the CMA believes that the application of an IEO to a private
individual is a meaningful possibility then it should publish a template
document for this purpose.

1EOs in anticipated acquisitions

6.3 CMA108 provides helpful clarification on the applicability of interim measures for
anticipated mergers and the factors which may lead to them being required, for example
where the steps which the parties are taking would be prohibited if the standard

15 CMA109, para. 2.17.
16 CMA108, para. 2.12.



template interim measures were in force.'” However, we consider that the thresholds
for some of these are very low, such as for failing to incentivise members of key staff
to remain in the relevant business.'® In light of the wide-ranging obligations contained
in an IEO, we suggest adding a ‘materiality’ threshold or requiring that the specific
action taken by the parties has a direct link to the transaction. In relation to the broadly
defined example of key staff changes specifically, many multinational companies will
have a number of key staff who may change regularly in the ordinary course of
business. We would consider it disproportionate if each key staff change (even where
the role has no connection to the business activities in which the parties overlap)
resulted in the imposition of an IEO in an anticipated merger and would be grateful if
the CMA could clarify this.

6.4 Problematically, the guidance later notes that an IEO is likely to be imposed to prevent
completion if the CMA reaches a view that merging parties may be planning to
complete before final determination of the reference and where certain statutory
restrictions do not apply.'® If this is the intention, then this would appear to be akin to
a blanket ban on closing, which appears to be unlawful, as it would effectively
circumvent the application of section 79(4) EA02. In order for an IEO to be imposed
in the case of an anticipated merger, there would, at the least, need to be a risk of pre-
emptive action, i.e., action which might prejudice the outcome of a reference or impede
remedial action.?

IEO obligations and derogations
(a) Holding the target separate v maintaining as a going concern

6.5 It is helpful that the CMA clarifies that the merging parties’ positive obligations under
interim measures (e.g., for the acquirer to ensure the target is maintained as a going
concern under paragraph 5(b) of the standard template) do not override their other
obligations under interim measures (e.g., to ensure the target continues to compete
independently of the acquirer under paragraph 5(a)).! These two obligations in
particular are frequently in tension given that many acquisitions are motivated by the
target’s need for operational or financial support from the acquirer. In such cases, hold
separate obligations can lead to immediate difficulties in ensuring that the target is
maintained as a going concern. It is often not clear-cut how to strike the right balance
between these two obligations, and in some cases, it should arguably be a greater
priority to ensure the target is maintained as a going concern in order not to prejudice
the outcome of a reference or impede remedial action. It would be helpful if the CMA
could provide further guidance on this tension to reflect the case-by-case nature of how

17 CMA108, paras. 1.7 and 2.29(b)-(e).

18 CMA108, paras. 1.7 and 2.29(b)-(e).

19 CMA108, para. 2.32.

20 Enterprise Act 2002, section 81 and Explanatory Notes para. 234.
2l CMA108, para. 3.9.



6.6

such a balance should be achieved and commit to engagement with the parties on this

matter.

(b) Key staff and employees

We also welcome the additional guidance on key staff (in relation to paragraph 5(i) of
the standard IEO template). It would be helpful if the CMA could provide further
guidance on the following:

(a)

(b)

(c)

In relation to the CMA’s clarification on when it considers a key staff change
to have occurred,” we understand the requirement to submit a derogation to
‘hire’ a new member of key staff means that, in practice, merging parties will
need to submit derogation requests ahead of making a formal offer to a
candidate. It would be helpful if the CMA could “codify” in the guidance its
practice of granting derogations to fill key staff roles with an unspecified
qualified candidate, and that it expects to be notified of the identity of the
individual once hired. This would be helpful to avoid a situation where a party
submits a derogation to hire a specific individual who then turns down the
offer, necessitating the party to submit a second derogation request to fill the
same role.

Further clarity would be useful in relation to staff who may meet the CMA’s
understanding of key staff (as set out in paragraph 3.60 of the revised
guidance), where those staff have little material connection to the business in
question. For example, the managing director of an overseas regional office in
a national markets case could, in theory, be regarded as key staff (e.g., where
they meet the criteria in paragraph 3.60(e)). Similarly, the head of a business
responsible for an entire global region not including the UK could meet the
criteria of paragraph 3.60(d). It would appear reasonable for the guidance to
make clear that key staff are only relevant to the obligations under the IEO to
the extent that their role relates to the UK business.

It would be helpful if the CMA could set out its position on key staff
resignations in the guidance. We have heard from CMA case teams that the
CMA would not normally require a derogation for a resigning individual to
cease working for a relevant merging party because most resignations would
be beyond the control of companies. In such cases we understand the CMA
expects to be notified of the resignation as soon as it has occurred and the
reasons for the resignation (including why the parties consider that it is beyond
their control). Further, we have heard that the exceptional situations where the
CMA would expect parties to submit a derogation for a resignation are limited
to where:

(1) the parties plan to engage in actions which could be construed
as constructive dismissal, such as putting an employee on a
performance improvement plan, reducing their wages, or
curbing their responsibilities; and

22 CMA108, para. 3.62.



6.7

6.8

6.9

6.10

(i) the resigning employee states that they would be willing to
revoke their resignation if the relevant party is willing to offer
greater incentives and if the relevant party subsequently
chooses not to offer that employee greater incentives.

(d) The CMA should consider exemptions from the requirement to seek a
derogation to terminate key staff where this is for a breach of their terms of
employment. CMA oversight could be maintained with a requirement to
instead give notice in the compliance statement.

CMAI10S states that the CMA “would generally not regard... major redundancy plans,
or sales of assets that might impair either business’s ability to compete independently
as falling within the definition of ‘ordinary course of business ”.>> We would welcome
additional guidance on the interpretation of what the CMA considers to be a ‘major
redundancy’ and the threshold(s) it applies to assets that might impair a merging party’s
ability to compete independently and therefore the disposal of them would be viewed
as outside the ordinary course. This could be set out as a percentage (e.g., 10%) of a
company’s total workforce or as a percentage of total assets or a class of assets relevant
to the transaction under review.

The CMA should clarify whether it considers agency / temporary workers to form part
of a merging party’s organisational structure and whether they should be included in
the calculation of redundancies that reach the level of a ‘major redundancy’.
Presumably they would not form part of a merging party’s organisational structure as
they are employed by the agency and not by the merging party.

(c) Internal reorganisations

In relation to paragraph 5(c) of the standard IEO template, it would be helpful if the
CMA could clarify when an internal reorganisation, not impacting a target company
and which does not change the ultimate parent company of a merging party’s
subsidiaries, engages the IEO or requires a derogation.

(d) Confidential information

Paragraph 5(1) of the CMA’s template IEO serves to both prohibit the exchange of
confidential information and creates a carveout for compliance with regulatory
reporting obligations, integration planning, and due diligence.

(a) We suggest that the provision could be simplified by deleting “no business
secrets, know-how, commercially-sensitive information, intellectual property
or any other information of a confidential or proprietary nature” and replacing
this with “no confidential information”, as that would have the same effect and
promote a clearer understanding of the provision.

(b) There appears to be a carve-out in paragraph 5(1) for the exchange of
confidential information between parties subject to an IEO for integration
planning. However, it is not clear under what circumstances the exchange of
confidential information between merging parties will be accepted by the CMA

23 CMA108, para. 3.24.



6.11

(c)

as strictly necessary in the ordinary course of business. This is particularly
confusing in light of the CMA’s guidance which says at paragraph 3.2(a) that
it is likely to grant derogations for integration planning where the term is fully
explained. Given the severe penalties for non-compliance with an IEO, the
CMA should clarify the parameters within which merging parties can exchange
confidential information for the purpose of integration planning (e.g., parties
could be permitted to exchange confidential information for integration
planning purposes, provided the information is not competitively sensitive,
appropriate safeguards are put in place such as clean teams, NDAs and data
rooms with appropriate access restrictions).

Similar guidance would be helpful in relation to situations where parties can
exchange confidential information for the purpose of due diligence, to comply
with external regulatory obligations or when the parties are planning remedies.
Paragraph 5(1) appears to contain a carve-out for these situations, but in our
experience, some case teams have required parties to request a derogation in
such situations. It would be helpful if the CMA could provide more guidance
on the situations in which parties can rely on the carve-out in paragraph 5(1).
Given the severe penalties for non-compliance with an IEO, the CMA should
clarify the parameters within which merging parties can exchange confidential
information for the purpose of due diligence, compliance with external
regulatory obligations and planning a package of undertakings/remedies (e.g.,
parties could be permitted to exchange confidential information for such
purposes, provided appropriate safeguards are put in place such as clean teams,
NDAs and data rooms with appropriate access restrictions).

(e) Joint contracts

Regarding the guidance in CMA108 on joint contracts or contract proposals involving
both merging parties:>*

(a)

(b)

It would be helpful if the CMA could explain the potential outcomes of its
request for merging parties to review and disclose pre-existing pre-merger
commercial relationships and underlying agreements. For example, it is not
clear whether the CMA is planning to halt further performance of these
agreements, veto changes to these agreements or the exercise of options within
these agreements, and under what circumstances it would do so (and whether
the CMA might consider certain actions to be already required by the template
IEO, as opposed to being subject to further orders).

Where merging parties have a pre-existing, pre-merger supply agreement,
presumably the CMA would be willing to permit certain exchanges of
confidential information between the parties in furtherance of that supply
agreement as that should be accepted as within the ordinary course pursuant to
paragraph 5(1) prohibiting the exchange of confidential information except in
the ordinary course of business. CMA clarification on this point would be
appreciated.

24 CMAL108, para. 2.23(1).
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(f) Umbrella derogations

CMA108 formalises the concept of “umbrella” derogations, but only for staffing
changes.”® This kind of approach can and is used in other areas (e.g., internal
reorganisation steps, delegations of authority (capex / salaries)) so the general principle
could be set out in the broader section on requesting a derogation.

(h) Hold separate manager

In relation to the appointment of a hold separate manager (HSM) where appropriate,
it would be helpful if the CMA could provide more practical guidance on how it will
engage with the parties and the terms it expects to be included in an appointment letter
for the hold separate manager. Template terms of engagement for the HSM (and any
monitoring trustee) would be a helpful starting point for parties to refer to.

Penalties

The Firm has made submissions on the consequences of failure to comply with interim
measures without reasonable excuse in its response to the CMA’s consultation on
administrative penalties.?’ In particular, the concept of “reasonable excuse” as set out
in the Statement of Policy on the CMA’s Approach (CMA4) is overly narrow and
restrictive. We consider it is important to ensure that the imposition of daily penalties
does not result in an overall penalty that is disproportionate under the circumstances,
looked at in the round.

Process

In relation to the process surrounding interim measures, it would be helpful if the CMA
could consider the following points:

(a) Response to derogation requests — we note from experience that some
derogation requests take the CMA only a matter of hours to respond to, while
others have taken a number of weeks. It would be helpful for the CMA to
provide guidance regarding which factors influence the response timing so that
parties can maintain some understanding of the process and organise
themselves accordingly. Particularly where interim measures are imposed in
post-completion investigations, and the parties may have already begun the
process of integration, urgent (and, at times, unanticipated) issues arise. It will
be crucial in such circumstances for the CMA to grant derogations promptly
where operational and financial assistance is required.

(b) Publication of derogations — published derogations from the CMA’s other
investigations provide a very helpful indicator to parties regarding the CMA’s
interpretation of obligations and approach to certain conditions. Referring to
these encourages alignment and efficiency within a very administration-heavy
process. We would encourage the CMA to publish these promptly on all cases

23 CMA108, para. 2.66.

26 CMA108, paras. 4.16 to 4.22.

27 CMA108, para. 7.8.



where possible as they are granted, rather than being published in large batches,
sometimes months after being granted.

Procedural concerns

6.16  We note that CMA108 does not make any amendments to the CMA’s guidance on its
approach to the imposition of interim measures in relation to minority shareholdings,
or other arrangements short of a full acquisition of an existing business. This is an area
where there is currently a lack of clarity in the CMA’s approach between cases such as
Amazon/Deliveroo and Veolia/Suez, in which IEOs were imposed, and the recent Al-
related cases, such as Microsoft/OpenAl and Microsoft/Mistral, in which the CMA has
chosen not to impose an IEO. These more recent cases appear to present an exception
to the stated position in CMA108 that “the CMA would [...] normally impose an IEO
in completed merger cases which it is investigating, regardless of the level of control
acquired (given the immediate risk of pre-emptive action)” (emphasis added).”® While
some of these recent cases remain ongoing, this is no reason for the CMA not to clarify
its position on an important aspect of its practice (particularly where the guidance being
consulted on is, on its face, already out-of-date).

7. Conclusion

7.1 We welcome the updated Mergers Guidance, particularly in light of the changes made
by the DMCCAZ24 to the UK mergers regime. However, the above response highlights
several key areas where we consider that further clarification is required.

Freshfields Bruckhaus Deringer LLP

September 2024

8 CMA108, para. 2.39.
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	1.4 We have confined our comments to those areas which we feel are most significant to ensuring the effective operation of the UK mergers regime and providing clarity and certainty for companies. This response is submitted on behalf of the Firm and do...

	2. New ‘acquirer focused’ hybrid test under DMCCA24
	2.1 CMA2 sets out a new hybrid test for determining CMA jurisdiction over relevant merger situations, including a UK nexus requirement which will be satisfied when the relevant enterprise “is carried on by a UK business or body, at least part of its a...
	2.2 The issue primarily arises in relation to the second limb of the UK nexus condition, which considers where “at least part” of a target businesses activities are “carried on in the UK”.  CMA2 currently suggests that the UK nexus condition could be ...
	2.3 This is particularly important because the same UK nexus test, as explained in CMA2, including the same “carrying on activities” limb, is also used in relation to the draft guidance for the new mandatory reporting regime (MRR Guidance) for SMS fir...

	3. Phase 2 assessment process
	3.1 The revised CMA2 guidance notes that the CMA is unlikely to agree to an extension in order to align its proceedings with authorities in other jurisdictions if no waivers are in place, as without waivers the CMA is unlikely to be able to align its ...

	4. Information sharing
	4.1 CMA2 contains new provisions relating to the extraterritorial application of formal requests for information.  It notably states that an individual or company located outside the UK will have a connection to one of the merger parties if they are o...

	5. Enhanced penalty powers under DMCCA24
	Application of penalty powers to undertakings agreed prior to the new regime
	5.1 The Firm previously responded to the CMA’s consultation on the Administrative Penalties: Statement of Policy on the CMA’s Approach (CMA4). As noted in paragraph 5.9 of that response, we understand that the CMA’s new penalty powers are not intended...
	5.2 This reflects the key principle that any business entering into an undertaking should be able to understand the potential consequences of non-compliance with that undertaking at the time when it is agreed.
	5.3 Further to this, and for the same reason, we would consider it helpful if the CMA could provide guidance on the extent to which an undertaking that was entered into prior to the commencement of the DMCCA24, but is subsequently varied after commenc...
	Effective and timely management of investigatory proceedings
	5.4 Given the significantly expanded administrative penalties that can be imposed by the CMA for breach of Investigatory Requirements,  it is imperative that any administrative penalties imposed in the circumstances contemplated in paragraphs 9.32 to ...
	Compliance with information requests
	5.5 In the case of penalties for failure to comply with a requirement of an information request issued under section 109 EA02, in our experience it is often the case that the CMA issues requests for information that are challenging for undertakings to...

	6. Interim measures in merger investigations (CMA108)
	6.1 Overall, the revisions to CMA108 provide helpful additional guidance on the application of interim enforcement orders (IEOs) and interim orders (IOs). However, in light of the extensive reach of these measures, and the importance of being able to ...
	Addressee of interim measures
	6.2 CMA108 provides helpful further detail on the addressees of interim measures. However, the following points would benefit from further clarification:
	(a) CMA108 now includes the following statement: “where Interim Measures are imposed on completion, the CMA will not normally address the Interim Measures to the target business’s ultimate UK parent pre-completion, unless there are case-specific facto...
	(b) CMA108 notes that in the case of the acquirer or target business being an investment vehicle such as a private equity fund, the CMA will typically address interim measures to the investment vehicle as well as the Fund Management Entity (defined in...
	(i) It would be helpful if the guidance explicitly indicated that restrictions relating to the acquisition and disposal of assets would similarly be limited, as such activities will often constitute a fundamental part of the business model of Fund Man...
	(ii) Limb (a) of the test for limiting obligations applicable to a Fund Management Entity  could be clarified to refer to an Operating Company’s (as defined in CMA108) “own management team which runs the day-to-day operations of the Operating Company”...
	(iii) Further to point (ii) above, it will usually be the case that a Fund Management Entity exercises some degree of strategic control via veto rights over Operating Companies’ budgets and business plans. This will be the case even where these operat...

	(c) In relation to the addressee of interim measures, CMA108 includes a new provision clarifying that an IEO can apply to a private individual with ultimate control rather than a legal entity.   In these cases, it would be useful to understand what th...

	IEOs in anticipated acquisitions
	6.3 CMA108 provides helpful clarification on the applicability of interim measures for anticipated mergers and the factors which may lead to them being required, for example where the steps which the parties are taking would be prohibited if the stand...
	6.4 Problematically, the guidance later notes that an IEO is likely to be imposed to prevent completion if the CMA reaches a view that merging parties may be planning to complete before final determination of the reference and where certain statutory ...
	IEO obligations and derogations
	(a) Holding the target separate v maintaining as a going concern
	6.5 It is helpful that the CMA clarifies that the merging parties’ positive obligations under interim measures (e.g., for the acquirer to ensure the target is maintained as a going concern under paragraph 5(b) of the standard template) do not override...
	(b) Key staff and employees
	6.6 We also welcome the additional guidance on key staff (in relation to paragraph 5(i) of the standard IEO template). It would be helpful if the CMA could provide further guidance on the following:
	(a) In relation to the CMA’s clarification on when it considers a key staff change to have occurred,  we understand the requirement to submit a derogation to ‘hire’ a new member of key staff means that, in practice, merging parties will need to submit...
	(b) Further clarity would be useful in relation to staff who may meet the CMA’s understanding of key staff (as set out in paragraph 3.60 of the revised guidance), where those staff have little material connection to the business in question. For examp...
	(c) It would be helpful if the CMA could set out its position on key staff resignations in the guidance. We have heard from CMA case teams that the CMA would not normally require a derogation for a resigning individual to cease working for a relevant ...
	(i) the parties plan to engage in actions which could be construed as constructive dismissal, such as putting an employee on a performance improvement plan, reducing their wages, or curbing their responsibilities; and
	(ii) the resigning employee states that they would be willing to revoke their resignation if the relevant party is willing to offer greater incentives and if the relevant party subsequently chooses not to offer that employee greater incentives.

	(d) The CMA should consider exemptions from the requirement to seek a derogation to terminate key staff where this is for a breach of their terms of employment. CMA oversight could be maintained with a requirement to instead give notice in the complia...

	6.7 CMA108 states that the CMA “would generally not regard… major redundancy plans, or sales of assets that might impair either business’s ability to compete independently as falling within the definition of ‘ordinary course of business’”.  We would w...
	6.8 The CMA should clarify whether it considers agency / temporary workers to form part of a merging party’s organisational structure and whether they should be included in the calculation of redundancies that reach the level of a ‘major redundancy’. ...

	(c) Internal reorganisations
	6.9 In relation to paragraph 5(c) of the standard IEO template, it would be helpful if the CMA could clarify when an internal reorganisation, not impacting a target company and which does not change the ultimate parent company of a merging party’s sub...
	(d) Confidential information
	6.10 Paragraph 5(l) of the CMA’s template IEO serves to both prohibit the exchange of confidential information and creates a carveout for compliance with regulatory reporting obligations, integration planning, and due diligence.
	(a) We suggest that the provision could be simplified by deleting “no business secrets, know-how, commercially-sensitive information, intellectual property or any other information of a confidential or proprietary nature” and replacing this with “no c...
	(b) There appears to be a carve-out in paragraph 5(l) for the exchange of confidential information between parties subject to an IEO for integration planning. However, it is not clear under what circumstances the exchange of confidential information b...
	(c) Similar guidance would be helpful in relation to situations where parties can exchange confidential information for the purpose of due diligence, to comply with external regulatory obligations or when the parties are planning remedies. Paragraph 5...

	(e) Joint contracts
	6.11 Regarding the guidance in CMA108 on joint contracts or contract proposals involving both merging parties:
	(a) It would be helpful if the CMA could explain the potential outcomes of its request for merging parties to review and disclose pre-existing pre-merger commercial relationships and underlying agreements. For example, it is not clear whether the CMA ...
	(b) Where merging parties have a pre-existing, pre-merger supply agreement, presumably the CMA would be willing to permit certain exchanges of confidential information between the parties in furtherance of that supply agreement as that should be accep...


	(f) Umbrella derogations
	6.12 CMA108 formalises the concept of “umbrella” derogations, but only for staffing changes.  This kind of approach can and is used in other areas (e.g., internal reorganisation steps, delegations of authority (capex / salaries)) so the general princi...

	(h) Hold separate manager
	6.13 In relation to the appointment of a hold separate manager (HSM) where appropriate,  it would be helpful if the CMA could provide more practical guidance on how it will engage with the parties and the terms it expects to be included in an appointm...
	Penalties
	6.14 The Firm has made submissions on the consequences of failure to comply with interim measures without reasonable excuse in its response to the CMA’s consultation on administrative penalties.  In particular, the concept of “reasonable excuse” as se...
	Process
	6.15 In relation to the process surrounding interim measures, it would be helpful if the CMA could consider the following points:
	(a) Response to derogation requests – we note from experience that some derogation requests take the CMA only a matter of hours to respond to, while others have taken a number of weeks. It would be helpful for the CMA to provide guidance regarding whi...
	(b) Publication of derogations – published derogations from the CMA’s other investigations provide a very helpful indicator to parties regarding the CMA’s interpretation of obligations and approach to certain conditions. Referring to these encourages ...

	Procedural concerns
	6.16 We note that CMA108 does not make any amendments to the CMA’s guidance on its approach to the imposition of interim measures in relation to minority shareholdings, or other arrangements short of a full acquisition of an existing business.  This i...

	7. Conclusion
	7.1 We welcome the updated Mergers Guidance, particularly in light of the changes made by the DMCCA24 to the UK mergers regime. However, the above response highlights several key areas where we consider that further clarification is required.
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