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RESPONSE OF CLIFFORD CHANCE LLP TO THE DRAFT UPDATED GUIDANCE ON THE 
CMA’S MERGERS JURISDICTION AND PROCEDURE 

Clifford Chance welcomes the opportunity to respond to the consultation of the Competition 
and Markets Authority (CMA) on the proposed changes to: 

• Mergers: Guidance on the CMA’s jurisdiction and procedure (CMA2); and 

• Interim measures in merger investigations (CMA108) 

We have no comments on the proposed changes to the CMA rules of procedure for merger, 
market and special reference groups (CMA17), the quick guide to UK merger assessment 
(CMA18), the guidance on exceptions to the duty to refer (CMA64), or the guidance on the 
CMA’s procedure and assessment in energy network mergers (CMA190). 

Our observations below are based on the substantial experience of our lawyers in our antitrust 
practice of advising on the UK merger control regime.  However, the comments in this response 
do not necessarily represent the views of every Clifford Chance lawyer, nor do they purport to 
represent the views of our clients. 

1. MERGERS: GUIDANCE ON THE CMA’S JURISDICTION AND 
PROCEDURE (CMA2) 

The UK Nexus Condition 

1.1 Paragraphs 4.86-4.88 of the Draft CMA2 deal with the limb of the UK nexus test which 
requires that "at least part of [the activities of the enterprise] are carried on in the UK." 
While most of the explanation and examples correctly state that there must be at least 
some element of the enterprise's activities that takes place within the UK, we consider 
the following examples to be either misleading, or legally erroneous: 

1.1.1 The draft guidance states that it will be "relevant" if "any preparatory step has 
been taken by an enterprise concerned towards potentially supplying goods or 
services in the UK".  It should clarify that any such steps must themselves have 
been carried out within the UK.  Steps carried out abroad towards potentially 
supplying goods or services in the UK do not amount to activities within the 
UK. Moreover, the present tense of the test (which requires that activities "are" 
carried on in the UK) means that potential future activities in the UK cannot 
satisfy it. 

1.1.2 The draft guidance also states that an enterprise may also carry on activities in 
the UK if "consumers in the UK have access to the goods or services of the 
enterprise".  This is legally incorrect, in our view, for two reasons.  First, the 
test for carrying on activities in the UK should be interpreted consistently with 
the test for carrying on business in the UK, as clarified in the judgments of the 
Competition Appeal Tribunal (CAT) and the Court of Appeal in Akzo Nobel v. 
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Competition Commission.1  As explained in more detail at 1.4-1.5 below, the 
judgments of both courts make it clear that exporting goods or services to the 
UK from abroad (which would include making available to UK consumers 
digital content on a server located outside the UK) cannot, on its own, be 
considered to amount to carrying on business in the UK.  Second, if supplying 
(or giving "access" to) goods or services to customers in the UK always sufficed 
to amount to activities in the UK, there would be no need for a separate limb in 
the UK nexus test relating to supplies of goods or services to UK customers.  
Parliament cannot have intended for that limb to be entirely redundant.  Indeed, 
it is a fundamental principle of statutory construction that Parliament must be 
deemed to have intended a statutory provision to have effect rather than being 
nugatory, on the basis that Parliament does not legislate in vain.  Consequently, 
this example should be deleted. 

Extra-Territorial Requests for Information 

1.2 A similar point arises in respect of paragraph 9.31 of the Draft CMA2, which deals with 
the UK connection condition that must be satisfied for the CMA to send a binding s.109 
information request to a business outside the UK.  Unlike the test for a UK nexus 
referred to above, this test has no limb relating to supplies of goods or services to UK 
customers.  If the business is located abroad and is not incorporated in the UK, it can 
only be the subject of an extra-territorial request if it "carries on business in the UK". 

1.3 In this respect, the guidance misrepresents the judgments of the CAT and the Court of 
Appeal in Akzo Nobel when it cites them as authority for the proposition that the test 
does not require the person to have physical presence or a place of business in the UK, 
and for the following examples in paragraph 9.31 of carrying on business in the UK:  

1.3.1 a person supplies goods or services (directly or indirectly) in the UK; 

1.3.2 the goods and services supplied by a person have UK users; 

1.3.3 a person makes provision of intangible assets relating to a digital activity, such 
as the creation or provision of rights (e.g., IP rights), available to UK users; or 

1.3.4 a person does not directly sell goods or services in the UK but provides a key 
input or component (e.g., software) for a good or service that is ultimately 
supplied in the UK. 

1.4 In our view, the judgments in Akzo Nobel make it clear that all of the examples in 
paragraph 9.31 are legally incorrect.  Both the Court of Appeal judgment and the 
preceding CAT judgment that was upheld by the Court of Appeal explicitly state that 
the correct legal position is in fact the opposite: that an undertaking cannot be 
considered to be carrying on business in the UK purely by reason that it exports goods 
or services to customers in the UK from another country.  In the Akzo Nobel case, the 
Court of Appeal found that the UK subsidiary of Akzo Nobel "unmistakably" carried 
on business activities within the UK (see paragraph 34 of the Court of Appeal 
judgment), and the question to be decided was whether the parent company's oversight 

 
1  Judgment of the CAT in Akzo Nobel v. Competition Commission [2013] CAT 13 and judgment of the Court 

of Appeal in Akzo Nobel v. Competition Commission [2014] EWCA Civ 482. 
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of those activities amounted to carrying them on.  Indeed, the CAT in that case 
expressly stated that it would not be correct to “conflate instances of trading in the 
United Kingdom and instances of trading with the United Kingdom” (paragraph 80 of 
the CAT judgment) and the Court of Appeal stated that, even where a company has a 
UK subsidiary that does carry on business in the UK "it would cast the net too wide to 
say that any involvement in such a business, such as the supply of goods to it from 
abroad, amounts to carrying it on" (paragraph 34 of the Court of Appeal judgment). 

1.5 It is clear from the two paragraphs cited above that an undertaking cannot be carrying 
on business in the UK if it has no business presence or legal entity within the UK and 
all of the relevant business activities (e.g. producing goods or services, taking orders, 
despatching them to UK customers, arranging for a third party to deliver them to UK 
customers or hosting content on a server that can be accessed by UK customers) are 
performed outside the physical territory of the UK. 

1.6 By eliding supplies of goods or services to UK customers with carrying on business 
within the UK, the examples also contradict other sections of the DMCC Act (such as 
the UK nexus condition referred to above) which make a clear distinction between 
activities carried on in the UK and supplies of goods or services to persons in the UK.  
As noted above, such distinction is redundant if supplies of goods or services to persons 
in the UK invariably amounted to carrying on activities or business in the UK, which 
cannot have been the intention of Parliament.   

1.7 The examples are therefore incorrect and should be amended to clarify that carrying on 
business within the UK requires that at least some acts of the relevant company (or its 
affiliated companies) relating to the carrying on of its business take place within the 
territory of the UK.   

Other comments 

1.8 Our other comments on the revised CMA2 guidance are as follows: 

1.8.1 Paragraph 11.23 explains that at the outset of a Phase 2 investigation, parties 
are invited to make submissions on the Phase 1 decision.  This paragraph should 
explain what will be expected of the parties if there is no Phase 1 decision 
dealing with substantive matters, because the case was fast-tracked to Phase 2. 

1.8.2 Paragraph 11.71 refers to the ability of the CMA to extend the Phase 2 procedure 
for "special reasons".  The CMA should take the opportunity to clarify this test 
by reference to the ruling on this point of the Court of Appeal in Cérélia Group 
Holdings v CMA.2 

1.8.3 Paragraphs 14.19-14.23 describe the new regime for foreign state intervention 
in UK newspapers.  However, at present that regime is largely unworkable due 
to the mandatory obligation for the Secretary of State to unwind any interest of 
a foreign power in a UK newspaper business, no matter how small, even if held 
indirectly through a long chain of companies, each of which has only a single 
share in the company below.  The guidance will therefore need to be updated 

 
2  [2024] EWCA Civ 352 at [106]-[118]. 
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with a reference to the exemption to that regime, when finalised by the 
Government. 

1.8.4 In Annex A, the new example in paragraph 18(e) of a company that has "at least 
material influence" over another should state that the turnover of the latter 
"may" (not "will") be taken together with that of the former, in line with the 
wording of paragraph 6 of the Schedule to The Enterprise Act 2002 (Merger 
Fees and Determination of Turnover) Order 2003. 

2. INTERIM MEASURES IN MERGER INVESTIGATIONS (CMA108) 

Period for representations on proposed IEOs 

2.1 We welcome the CMA's statement in paragraph 2.7 of the draft CMA108 guidance that 
it will (typically) give parties advance notice of its intention to impose an IEO and an 
opportunity to make representations in respect of the same.  However, we consider that 
the guidance should recognise that there will be circumstances in which a period as 
short as one working day to provide such representations will not be appropriate and 
should provide some examples of those circumstances.  In particular, in cases in which 
the CMA intends to make the IEO binding in respect of the international activities of 
the acquirer's group, it will rarely be possible to gather within one working day the 
required information from the acquirer's overseas group companies to demonstrate that 
their activities have no conceivable bearing on the effectiveness of any remedies that 
the CMA may subsequently decide to impose. 

Limitation of IEOs for fund managers 

2.2 We also welcome the recognition that it will often be appropriate to limit IEO 
obligations for Fund Management Entities (FMEs) to the operating company that 
creates the relevant overlap (paragraph 2.16 of the draft CMA108 guidance).  However, 
some of the criteria that the CMA has specified for adopting this approach could be 
usefully further clarified.  In particular: 

2.2.1 as regards the requirement that the Operating Company "is not dependent on 
day-to-day funding from the Fund Management Entity", it could be clarified 
that this criterion will not be met simply because the FME has provided some 
financing in the past that might flow to the day-to-day activities of the operating 
company.  In particular, it ought to suffice that the parties can demonstrate that 
the operating company has sufficient funding to carry out its day-to-day 
activities and it is not anticipated that further funding from the FME will be 
required during the period of the CMA's review; and 

2.2.2 as regards the requirement that the operating company is siloed and independent 
from other companies in the FME's portfolio of managed investments, the 
guidance could usefully explain how parties should demonstrate that there is no 
sharing of competitively sensitive information between the respective entities 
(which might otherwise involve being required to prove a negative).  It seems 
to us that the most pertinent evidence in this respect will be the presence of 
appropriate confidentiality obligations for any non-executive directors of the 
operating company that appointed by the FME and that the operating company 
has a separate IT system to other portfolio companies.  
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IEOs and anticipated mergers  

2.3 Paragraph 2.29 now adds useful clarifications of the circumstances in which the CMA 
might impose an IEO on an anticipated merger.  One of these is that "there are 
provisions in the transaction documents that enable the acquirer to veto (pre-completion) 
a broad enough range of actions by the target to give the acquirer influence over the 
commercial strategy of the target".   Given that it is standard commercial practice to 
impose controls on a target's pre-closing conduct in order to maintain its value in the 
period between signing and closing, we would welcome further clarification here of 
what may be considered to be a "broad enough" range of actions to merit an IEO.  In 
particular, the guidance should clarify that restrictions on conduct that is outside the 
ordinary course of business of the target and relating to transactions that are of 
sufficiently high value that they could materially impact the value of the target would 
not ordinarily be considered to be broad enough, with reference to the factors that are 
set out in paras 3.34-3.36 of the draft  guidance. 

2.4 Footnote 38 now includes an additional example of circumstances in which the CMA 
might consider prohibiting closing in Phase 1, i.e. where "the act of completion would 
directly reduce competition (for instance where merging parties are both bidding for a 
contract which is central to the competitive assessment and possible remedies)".  This 
could usefully refer to the relevant case of  Bouygues / Equans.  In addition, the CMA 
could usefully include in this footnote a reference to the reasons why it recently 
prohibited closing in the Boparan / ForFarmers (Burston and Radstock mills) case. 

IEO obligations with respect to employees 

2.5 Paragraph 3.3 of the draft CMA108 guidance now includes a helpful list of measures 
relating to employees that the CMA considers may breach an IEO.  While most of these 
appear to be justified on the basis that they could materially reduce the competitive 
effectiveness of the business (such as initiating redundancies, reducing compensation 
packages, or materially changing responsibilities of key staff members), we query why 
a potential breach might be considered to arise from "issuing a formal employment offer 
to, or signing an employment contract with, a proposed new member of key staff".  In 
particular, it seems to us that adding key staff can only improve the competitive position 
of the business. Even if the CMA does not agree, we submit that the guidance should 
at least recognise that businesses can make an employment offer that is conditioned on 
clearance of the transaction by the CMA and is not disclosed to others within the 
business, as in that case the offer can have no conceivable impact on the CMA's ability 
to devise suitable remedies. 

2.6 Similarly, we also have reservations regarding the statement in paragraph 3.62 of the 
draft guidance that "[f]or the avoidance of doubt, the CMA would consider that hiring 
someone to a key staff position would constitute a ‘change’ even if they are replacing 
someone who departed the relevant business either before Interim Measures came into 
force or due to factors beyond the control of the relevant business."  If a key staff 
member has departed and is replaced with someone with the exact same functions, it is 
not clear to us how that might be capable of affecting the CMA's ability to devise and 
impose effective remedies.  If this approach is retained, the CMA should explain the 
justification for it and clarify whether there are any circumstances in which such a 
replacement would not be considered to breach the IEO (e.g. where there is no change 
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to the functions being performed, the employee's compensation package is broadly the 
same and  the employee was not previously employed by the other merging party). 

Cases in which derogations are unlikely to be granted 

2.7 Paragraph 3.71 now includes, in the list of examples of cases in which the CMA is 
unlikely to grant a derogation, "the acquiring business and target business jointly 
serving a customer (unless they are doing so on arm’s length terms which pre-date 
merger discussions and negotiations)".  The guidance should recognise, however, that 
there may be circumstances in which the nature of the parties' respective products or 
services is such that they have no reasonable prospect of winning a tender unless they 
collaborate (as they would not be competitive if they were to bid individually or with 
any third party).  Given that winning a new contract undeniably strengthens their 
financial position, and therefore the attractiveness of any divestment business to a 
prospective purchaser, this ought to be recognised as a circumstance in which a 
derogation may be appropriate. 

2.8 Finally, the title page of the CMA108 guidance should refer to interim measures in the 
plural. 

Clifford Chance LLP 
September 2024 
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