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RESPONSE TO CMA CONSULTATION 

MERGERS: UPDATED GUIDANCE ON THE CMA’S APPROACH 

 

1. INTRODUCTION  

1.1 This response represents the views of Allen Overy Shearman Sterling LLP on the Competition and 
Markets Authority (CMA)’s consultation on a draft package of guidance for the mergers regime, dated 
1 August 2024 (Draft Package). 

1.2 We welcome the opportunity to respond to this consultation. We would be happy to discuss any of the 
points made in this response if the CMA would find it helpful to do so.  

1.3 We confirm that this response does not contain any confidential information and we are happy for it 
to be published on the CMA’s website. 

1.4 Overall, we welcome the Draft Package as providing guidance on the CMA’s approach in relation to 
the changes to the U.K. mergers regime that will be introduced by the Digital Markets, Competition 
and Consumers Act 2024 (DMCC Act), as well as providing clarity on certain aspects of current CMA 
practice.  

1.5 We have no substantive comments on the following draft guidance: 

(a) Mergers: Exceptions to the duty to refer (CMA64) 

(b) CMA rules of procedure for merger, market and special reference groups (CMA17) 

(c) Energy network mergers (CMA190) 

1.6 Our comments on Mergers: Guidance on the CMA’s jurisdiction and procedure (CMA2) (Draft J&P 
Guidance) are contained in the response of the Competition Law Committee of the City of London 
Law Society and are not reproduced here. 

1.7 We set out below our specific comments on Interim measures in merger investigations (CMA108) 
(Draft IM Guidance) and A quick guide to UK merger assessment (CMA18) (Draft Quick Guide). 

2. DRAFT IM GUIDANCE 

(a) General 

2.1 We welcome the inclusion of additional relevant case references throughout the Draft IM Guidance. 

2.2 We also agree with the removal of text explaining previous changes to the guidance and relevant 
statutory provisions (e.g., at footnote 17) given that the revisions have been in place for several years. 

(b) Chapter 2: Timing and implementation of Interim Measures 

2.3 Footnote 17 and paragraph 2.41 note that IEOs and IOs can be imposed without negotiation. However, 
paragraph 2.7 states that the CMA will typically send a draft IEO or IO to the parties for comment. 
We would welcome further explanation as to the circumstances under which the CMA may not enable 
the merging parties to comment on a draft. We also suggest adding a cross-reference to paragraph 2.7 
in each of footnote 17 and paragraph 2.41 to clarify that the CMA will typically give the merging 
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parties an opportunity to comment on a draft IEO/IO. The CMA should cross refer to paragraph 2.7 
when discussing the form of Interim Measure and “tailored” Interim Measures in paragraphs 2.42-
2.46. 

2.4 We welcome the express commitment, in paragraph 2.7, that the CMA will typically send a draft IEO 
or IO to the parties to give them an opportunity to comment. However, a one working day turnaround 
for the submission of comments is extremely tight. It is reasonable that a longer period may be required 
to engage the relevant stakeholders and to ensure a complete response (e.g., in circumstances where a 
reduced scope may be appropriate, such as in the case of a Fund Management Entity, as discussed in 
the new paragraphs 2.15 to 2.17, or where a company has substantial international operations, as 
discussed in paragraphs 2.6 and 2.8 of this response below). We suggest either a longer (three working 
day) response window or a more flexible commitment to allow merging parties “at least one working 
day” to comment, indicating that a longer and more reasonable period is standard but retaining the 
flexibility of a shorter period where circumstances justify it.  

2.5 The CMA should clarify if the final sentence of paragraph 2.7 means that interim undertakings 
proposed by the merger parties must, at the latest, be submitted to the CMA within one working day 
of receipt of a draft IO.  

2.6 We welcome the extended guidance in paragraphs 2.15-2.17 on the application of Interim Measures 
where the acquirer or target business (or, more likely, an entity with control over the acquirer or the 
target business) is an investment vehicle. It will be crucial that any provisions that apply to a Fund 
Management Entity are reduced in scope. However, we note that the Draft IM Guidance now states 
that the CMA will “typically” (as opposed to the previous language of “may”) address Interim 
Measures to both the investment vehicle itself and any company that manages it. In our view, the 
previous language is more appropriate as the CMA should only impose Interim Measures on a Fund 
Management Entity where appropriate after proper consideration of the circumstances of the 
transaction in question, rather than as a matter of course. As noted above, in such circumstances a 
longer period of time to consider the implications of Interim Measures being applied to the Fund 
Management Entity is also appropriate.  

2.7 While we welcome additional clarity on the factors the CMA will consider when deciding whether to 
limit obligations under Interim Measures to just the Operating Company, we do not believe it is 
necessary or desirable for the CMA to prescribe that all the factors listed in sub-paragraphs 2.17(a)-
(d) must be met. We submit that describing (a) to (d) as important factors that the CMA will consider, 
rather than conditions that must be met, would provide the CMA with greater flexibility without 
undermining its discretion. Specifically, in relation to the condition mentioned in sub-paragraph 
2.17(b), we would seek clarity on the meaning of “high-level” oversight. Most Fund Management 
Entities will have individuals who sit on the board of the relevant Operating Company and even if 
these are non-executive roles, the input and expertise that those individuals provide can be significant 
to the running of the Operating Company.  If such involvement would mean that the condition cannot 
be met, then this would severely limit the flexibility that the CMA is otherwise providing in this new 
guidance.  

2.8 We also encourage the CMA to adopt an approach of reducing the scope of Interim Measures to 
companies with international operations. Similar to Fund Management Entities, the imposition of 
Interim Measures on the parent company of an international conglomerate could be grossly 
disproportionate and impact its ability to operate outside the U.K. (even where there is no or limited 
nexus to the U.K.). While we appreciate that there is a mechanism for granting derogations that could 
cover this situation to some extent, we suggest that reducing the scope of Interim Measures ab initio 
is a preferrable approach in such cases.  

2.9 The guidance in sub-paragraph 2.23(f) in respect of ongoing contracts or contract proposals involving 
both merging parties, as currently drafted, contains obligations that are at odds with the policy 
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objectives of the U.K.’s voluntary and non-suspensory merger regime. In particular, the CMA should 
not, as a matter of course, require merging parties to review and disclose: 

(a) “contract proposals”, which is unnecessary and disproportionate given mere proposals do not 
give rise to legal obligations. Limiting disclosure to signed agreements would be proportionate 
and would not risk prejudicing the CMA’s ability to achieve an effective remedy if it were to 
find that the merger gives rise to a substantial lessening of competition. Further, it is 
foreseeable that CMA oversight of contract proposals could, in certain circumstances, be used 
by one party as leverage during negotiations; and  

(b) “ongoing contracts” and “long-standing pre-merger commercial relationship[s]”, which would 
not usually be relevant to the imposition of Interim Measures where such contracts were 
entered into prior to the contemplation of the merger. It is unclear how the existence of either 
could be non-compliant with an Interim Measure, on which merger parties would be asked to 
opine under sub-section (f)(iv).  

2.10 We believe the disclosure obligation should be limited to “contracts entered into by the merging parties 
after they began contemplating the merger”. This obligation focuses on those agreements most relevant 
to the objectives pursued by Interim Measures and is more proportionate in the context of the U.K.’s 
voluntary and non-suspensory regime.  

2.11 We encourage the CMA to reinstate the word “much” in the first sentence of paragraph 2.26. While 
there have been several more examples of Interim Measures being imposed in anticipated mergers 
since the guidance was last updated (and we therefore do not object to the amended wording at the end 
of paragraph 2.26), in our view it remains that, consistent with the voluntary and non-suspensory 
nature of the U.K.’s regime, the risk of pre-emptive action in an anticipated merger is, and should be, 
much lower than in a completed merger.   

2.12 We welcome the additional examples, in paragraph 2.29, of when the CMA might consider Interim 
Measures to be necessary in an anticipated merger. We would further welcome any examples and/or 
cases from the CMA’s experience that can be referenced to accompany sub-paragraphs (c), (d) and 
(e). In respect of sub-paragraph (b), we would suggest amending “influence” to “material influence” 
to reflect that the CMA typically grants derogations to Interim Measures to reflect standard interim 
covenants in transaction documents designed to protect the value of the target prior to completion 
(which is itself a positive obligation under Interim Measures and also reflected in sub-paragraph (d)). 
Such interim covenants ordinarily include acquirer vetoes over commercially strategic matters (e.g., 
expenditure other than in the ordinary course of business and/or above a materiality threshold).    

2.13 To the extent appropriate by the time the final guidance is published, we suggest that the CMA 
references the Boparan/ForFarmers (Burston and Radstock mills) merger inquiry as an example of an 
IEO in an anticipated case that prohibits completion, setting out the CMA’s reasoning in that case.  

(c) Chapter 3: Derogations 

2.14 Paragraph 3.3 contains useful clarifications on the types of action that are likely (or not) to require a 
derogation. The CMA should make clear that planning discussions at board and senior management 
level will not, as a matter of principle, require derogation and expand on the example of possible 
redundancies to also include discussions on new hires, significant amendments to compensation 
packages or material amendments to employment contracts.  

2.15 We welcome the addition of the caveat in sub-paragraph 3.38(a) that the sharing of competitively 
sensitive information with the selected individual is acceptable where it is strictly necessary, as we can 
foresee situations where in practice this will be the case.    
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2.16 We suggest reinstating the existing paragraph 3.58 of the Draft IM Guidance. It is unclear why the 
CMA would no longer be prepared even to consider substantive changes to the merging parties’ 
organisational or management structures, where these are strictly necessary for the effective running 
of the target business during the CMA’s investigation. 

2.17 The new guidance at paragraphs 3.60-3.61, 3.66 and 3.68 on replacement of key staff and changes to 
organisational or management structures is useful in clarifying the CMA’s approach in this area. Some 
worked examples or additional case references would also be helpful to show how this approach is 
applied in practice (only one real-life example – Medivet/Multiple Independent Veterinary Businesses 
– is given).   

2.18 We suggest removing sub-paragraph 3.71(f). There are a number of situations where such a derogation 
should be permitted as procompetitive (e.g., if the merging parties were approached to jointly supply 
by a customer with full knowledge of the merger, or if the merging parties have complementary 
businesses which mean they can better (or only) service a customer’s requirements via a joint bid). 

(d) Chapter 4: Monitoring trustees and hold separate managers 

2.19 It would be worth the CMA referencing the Electro Rent/Microlease case as an example of where 
alerting a monitoring trustee of action that might breach Interim Measures does not amount to a 
reasonable excuse – the merger parties must seek the consent of the CMA before taking such action.  

2.20 The clarification that the CMA will typically require the appointment of a hold separate manager 
according to a similar process and timing as the appointment of a monitoring trustee is useful 
(paragraph 4.24).  

(e) Chapter 7: Compliance statements and enforcement 

2.21 The DMCC Act (referred to in footnotes 101-103) should be defined. 

3. DRAFT QUICK GUIDE 

(a) Chapter 2: Merger review in the U.K.  

3.1 When setting out the revised jurisdictional thresholds (paragraph 2.2), the Draft Quick Guide does not 
mention that the new “hybrid test” is “acquirer focused”. This would be a useful clarification for users 
of the guidance.  

3.2 It would also be consistent with the approach in the Draft J&P Guidance, which explains (at paragraph 
4.74) that while the hybrid test does not distinguish between acquiring and acquired enterprises for the 
purposes of satisfying the conditions, in practice transactions where the target entity has a U.K. 
turnover exceeding GBP350m would also satisfy the standalone turnover test (which does not require 
an assessment of the share of supply condition). 

3.3 The description of the statutory fast track process at paragraph 2.8 of the Draft Quick Guide implies 
that merger parties can only request a fast track to Phase 2 during the Phase 1 investigation period. We 
suggest that this is amended to make clear that a request can be made before the start of Phase 1, i.e., 
in pre-notification.  

3.4 The addition of text on the possible extensions to the Phase 2 inquiry process makes paragraph 2.9 
difficult to follow. This could be tweaked to set out, in an initial sentence, the duration of a Phase 2 
investigation, including possible extensions. An explanation of the CMA’s assessment at Phase 2 
could then be included in a new, second sentence. 
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3.5 We assume that the CMA will check that the statistics it cites on the proportion of own-initiative 
investigations (current paragraph 2.14) hold true for the five years prior to the publication of the final 
version of the Draft Quick Guide. 

(b) Chapter 5: Principal stages of a CMA merger investigation 

3.6 We suggest that the ** note in the diagram is amended to reflect possible extensions to the Phase 2 
inquiry period as a result of DMCC Act changes. In particular, the eight-week extension will be 11 
weeks if the merger is fast tracked using the statutory fast track process, and/or the investigation can 
be extended by agreement between the CMA and the merger parties. 

 

Allen Overy Shearman Sterling LLP 

11 September 2024 
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