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1. Introduction 

Ashurst LLP welcomes the opportunity to respond to the consultation opened by 
the Competition and Markets Authority (CMA) on the draft updated mergers 
guidance documents (1 August 2024).  This response contains our own views, 
based on our experience advising and representing clients on the application of 
the CMA's merger control regime established by the Enterprise Act 2002, and is 
not made on behalf of any of our clients.  

We confirm that nothing in this response is confidential.  We also confirm that we 
would be happy to be contacted by the CMA in relation to our responses. 

As set out in more detail below, our comments relate to: 

a) The CMA's proposed changes to Mergers: Guidance on the CMA's 
jurisdiction and procedure (CMA2) and in particular, the application of the 
new hybrid jurisdictional threshold and the statutory fast-track process, 
which form part of the reforms to the UK merger control regime included in 
the Digital Markets, Competition and Consumers Act (DMCC Act); and  
 

b) The CMA's proposed changes to guidance on interim measures in merger 
investigations (CMA108). 

2. Changes to CMA2: Mergers: Guidance on the CMA's Jurisdiction and 
Procedure 

The new hybrid jurisdictional threshold 

Schedule 4 of the DMCC Act includes amendments to section 23 of the Enterprise 
Act 2002, which incorporates a new jurisdictional basis for the CMA to review 
mergers.  The "hybrid" jurisdictional threshold applies where an enterprise 
concerned has a 33% share of supply or goods or services in the UK (or a 
substantial part of the UK), has UK turnover of £350 million or more, and another 
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enterprise concerned (e.g., the target) is a UK business or body, carries out 
activities in the UK or supplies goods or services in the UK. 

The Explanatory Notes to the DMCC Act state that the threshold "provides a more 
comprehensive and effective jurisdictional basis for certain vertical and 
conglomerate mergers, in particular acquisitions that may reduce dynamic 
competition and risk the development of new products and services".1  As the 
changes to CMA2 outline, the hybrid test may be also apply to horizontal 
mergers.2 

The hybrid jurisdiction will give the CMA a significant degree of flexibility in 
reviewing transactions, particularly through the modified share of supply test.3  
The Competition Appeal Tribunal in particular has recognised that the application 
of the share of supply test "is a matter for the judgment and discretion of the 
CMA".4  In that context, the CMA should be mindful of the need for legal certainty 
in allowing businesses to determine easily whether the CMA has jurisdiction to 
review a potential transaction.  The need for legal certainty was recently 
emphasised by the Court of Justice in Illumina / Grail, where the CJEU stated that 
the use of jurisdictional criteria "is an important guarantee of foreseeability and 
legal certainty".5 

The need for legal certainty is particularly important when the flexibility of the 
modified share of supply test is considered alongside the UK nexus requirements 
specified in section 23(4F).  We are concerned that the draft revisions to CMA2 
adopt an overly expansive interpretation of the UK nexus requirements.  
Specifically, the CMA has adopted an overly broad interpretation of section 
23(4F)(b), which provides that the UK nexus will be established if "the activities, or 
part of the activities, of the enterprise would be carried on in the United Kingdom". 

The draft changes to CMA2 state that even if the acquired entity does not 
currently supply goods or services in the UK, "any preparatory step has been 
taken by an enterprise concerned towards potentially supplying goods or services 
in the UK" will be relevant in determining whether the acquired entity has a UK 
nexus.6  We are concerned that the draft changes to CMA2 purport to give the 
CMA the ability to review transactions where the acquired entity has no actual UK 
nexus at the time of the transaction and in circumstances where steps or 

 
1 DMCC Act Explanatory Notes, paragraph 578. 
2 Draft CMA2, paragraphs 4.73. 
3 Draft CMA2, paragraphs 4.76 to 4.78. 
4 Sabre Corporation v Competition and Markets Authority [2021] CAT 11, paragraph 89. 
5 Joined Cases C-611/22P and C-625/22 P Illumina Inc., v European Commission and Grail v 
European Commission (Illumina), paragraph 209. 
6 Draft CMA2, paragraph 4.87. 
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considerations to potentially enter the UK in the future, are in fact steps taken 
outside of the UK.   

We would caution the CMA against adopting an overly expansive interpretation of 
the UK nexus requirements in CMA2, to ensure the CMA's jurisdictional guidelines 
align with the scope of the Act.  As presently drafted, CMA2 suggests that the 
CMA has jurisdiction to review transactions on the basis that the acquired entity 
might supply the UK in the future, which would not be consistent with the 
legislative regime. 

We also think that CMA2 would benefit from worked examples of the hybrid 
threshold, in particular, the application of the share of supply and turnover tests in 
transactions where there is more than one acquiring enterprise. 

CMA Fast-track Process 

As a preliminary observation, we think that the statutory fast-track process will 
provide significant efficiencies and benefits for all stakeholders, if administered 
correctly.  We set out below a few observations below on the guidance in CMA2 in 
relation to the statutory fast-track procedure: 

• CMA2 would benefit from an explicit statement that parties are not 
required to concede that the test for a reference is satisfied (e.g., there is 
sufficient evidence that the transaction may give rise to a substantial 
lessening of competition) in order to submit a statutory fast track request. 
This is an important and key departure from the (current) non-statutory 
process. 
 

• Paragraph 7.21, read together with footnote 167 suggests that the CMA 
may prioritise alignment of its review process with the processes of 
regulators in jurisdictions over the express request of the parties.  While it 
is typically desirable to have broadly aligned review timelines across 
jurisdictions, in practice, this will often be difficult and there may be 
reasons for the submission of a fast-track request that remain relevant 
irrespective of review timelines in other jurisdictions.  Against this 
background, we would caution against alignment with overseas regulatory 
processes being a significant (or sole) factor driving the CMA's 
consideration of the request.  We also note that depending on the 
transaction, regulators in other jurisdictions may have more flexible 
processes that can adapt and align to the CMA accepting a fast-track 
request. 
 

• At paragraph 11.69 the CMA states that "[w]here the CMA has accepted a 
fast track process it may be necessary to extend the phase 2 timetable, 
especially in cases in which there has been limited evidence gathering 
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and/or analysis in the phase 1 investigation".  The Guidance would benefit 
from clarification that the fact that an investigation has proceeded to 
phase 2 via the fast track process should not itself be a 'special reason' 
for extending the phase 2 review timeline.  Were the CMA to consider this 
as a 'special reason' for extending the phase 2 timetable, it would 
significantly undermine the value of the fast track process, as phase 2 
extensions may outweigh timing gains in adopting a fast-track procedure. 

3. Changes to CMA108: Interim measures in Merger Investigations 

We welcome changes to CMA108 which seek to align the guidance with the 
current practices of the CMA.  Based on our experience advising clients on Interim 
Measures, there are two further areas where we consider it would be helpful for 
the CMA to provide clarification in respect of: 

• scenarios where enterprises may need to make changes to Key Staff in 
extraordinary circumstances without first obtaining a derogation; and 
 

• the "unusual circumstances" where the CMA will use its powers to impose 
interim measures to prevent transactions completing at phase 1. 

In addition, we note that CMA108 includes a global change, replacing 
"commercially sensitive information" with "competitively sensitive information".  
We welcome this change and would suggest that, when finalising the revisions to 
CMA108, the CMA ensure that this change is reflected across the CMA's 
templates for consistency. 

Further clarification on changes to Key Staff while an interim order is in 
force 

CMA108 provides that if an interim order is in place, changes cannot be made to 
Key Staff, and that the CMA will consider granting derogations in "exceptional 
circumstances".7  The draft changes to CMA108 state that key staff changes 
include engaging in "actions which are likely to result in a member of key staff 
leaving".8 

We are concerned that the CMA's guidance does not fully capture a range of 
scenarios which may trigger a "change" to Key Staff, where an enterprise may be 
prevented from taking necessary and proportionate action, e.g. in light of serious 
misconduct by a Key Staff member, due to the requirement first to obtain a 
derogation from the CMA.   

 
7  Draft CMA108, paragraph 3.63. 
8  Draft CMA108, paragraph 3.62. 
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There are a range of scenarios where an enterprise may be prevented from taking 
immediate action where, absent an interim order, such actions would be 
reasonable and proportionate and where the delay, due to the need to obtain a 
derogation from the CMA, may cause significant harm to the enterprise.  
Examples of such scenarios might include: 

• Key Staff members having been found to have engaged in illegal activity 
(or are alleged to have engaged in an illegal activity); 
 

• Key Staff members becoming subject to a regulatory investigation, or 
having been found to have breached a regulatory or statutory obligation 
which significantly undermines their ability to remain in their position; or  
 

• where the enterprise has received a complaint or there are allegations 
made against a Key Staff member that they have engaged in serious 
misconduct in breach of the enterprise's policies, such as allegations of 
bullying or sexual harassment. 
 

In the absence of an interim measure, an enterprise would typically either 
immediately suspend the Key Staff member in accordance with internal policies 
and procedures, or in certain serious circumstances immediately dismiss a 
member of staff.  Such actions are often necessary and proportionate actions for 
an enterprise to take in order to minimise the potential damage arising, or likely to 
arise from, the conduct of the Key Staff member.   

We therefore consider that CMA108 would benefit from a general exemption and 
accompanying guidance which allows an enterprise to take action against Key 
Staff in such circumstances, without first obtaining a derogation from the CMA in 
scenarios similar to those outlined above, provided that the merging parties notify 
the CMA as soon as practicable thereafter. 

Clarification on the imposition of interim measures to prevent transactions 
completing at phase 1 

CMA108 provides that unless the CMA imposes an IEO in relation to an 
anticipated merger, the IEO will not at phase 1 prevent completion from taking 
place.  Paragraph 2.30 notes, however, that the CMA may prevent completion if 
"there are unusual circumstances which could mean that completion would 
necessarily result in pre-emptive action".   

Footnote 38 provides three circumstances which might constitute "unusual 
circumstances", including asset transactions that do not involve the acquisition of 
a functioning business and where the act of completion would directly lead to the 
loss of key staff or management or operational capability.  We think that CMA108 
would benefit from further elaboration on the "unusual circumstances" in which a 
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pure asset acquisition may result in the CMA applying an anticipatory IEO to 
prevent completion from taking place at phase 1. 
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