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BUSINESS 

Introduction 
 

The Law Society of Scotland is the professional body for over 13,000 Scottish 

solicitors.  

 

We are a regulator that sets and enforces standards for the solicitor profession 

which helps people in need and supports business in Scotland, the UK and 

overseas. We support solicitors and drive change to ensure Scotland has a strong, 

successful and diverse legal profession. We represent our members and wider 

society when speaking out on human rights and the rule of law. We also seek to 

influence changes to legislation and the operation of our justice system as part of 

our work towards a fairer and more just society. 

 

The Competition Law sub-committee welcome the opportunity to consider and 

provide comments on the Competition and Markets Authority (CMA) consultation 

on Administrative Penalties: Statement of Policy.   

 

General Remarks 
 

We note that the proposed approach to determining the appropriate amount of a 

penalty appears to be well-structured and transparent. However, we would 

welcome greater clarity and guidance on how the CMA will assess the seriousness 

of a breach, particularly in relation to digital markets where it will take time for 

decisional practice to accumulate.  

 

We are of the view that the draft policy appropriately addresses penalties under 

the new digital markets competition regime. However, given the ever-evolving 

nature of digital markets and the novelty of this new digital market regime, we 

believe that the CMA should also consider making specific provision for regular 

reviews and updates to this policy document to ensure it remains fit for purpose 
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a n d r el e v a nt a s t h e di git al l a n d s c a p e c h a n g e s. T hi s m a y i n cl u d e a d o pti n g l e s s o n s 

fr o m d e ci si o n al pr a cti c e i n si mil ar r e gi m e s i n ot h er j uri s di cti o n s.  

 

W e  al s o  c o n si d er t h at c h a n g e s t o t h e p oli c y a n d l e gi sl ati v e fr a m e w or k o n t hi s 

m att er w o ul d m erit a n a p pr o pri at e a w ar e n e s s - r ai si n g c a m p ai g n t o m a k e 

b u si n e s s e s  a w ar e of t h e s e r e q uir e m e nt s a n d h el p s u p p or t i n d u str y c o m pli a n c e.   

 

S p e cifi c  R e m ar k s  

 

W e c o n si d er t h at s e cti o n s 2. 2 0  t o 2. 2 4  d et aili n g t h e a g gr a v ati n g f a ct or s t h at 

i n cr e a s e t h e s eri o u s n e s s of a br e a c h, a n d t h er e b y j u stif y t h e i m p o siti o n of a 

hi g h er p e n alt y , i s u s ef ul . Al o n g si d e t hi s, w e al s o c on si d er t h at s e cti o n 2. 2 5 o n 

miti g ati n g  f a ct or s al s o pr o vi d e s a  g o o d e x pl a n ati o n  of t h o s e c o n si d er ati o n s t h at 

ar e t a k e n i nt o a c c o u nt t o r e d u c e t h e s eri o u s n e s s of a br e a c h  t h er e b y s u p p or t i n g 

t h e i m p o siti o n of a l o w er p e n alt y.  

 

H o w e v er, w e c o n si d er t h at t h er e i s still r o o m f or t h e C M A t o pr o vi d e f ur t h er d et ail 

a s t o h o w t h e s e f a ct or s will b e w ei g ht e d i n it s d e ci si o n - m a ki n g pr o c e s s  s o t h at 

b u si n e s s e s c a n g ui d e t h eir c o n d u ct a p pr o pri at el y . I n a d diti o n, it i s u n cl e ar h o w t h e 

C M A diff er e nti at e s b et w e e n " si g nifi c a nt br e a c h e s " a n d l e s s s e v er e br e a c h e s, a n d 

t h e crit eri a u s e d t o a s s e s s t h e s e v erit y of br e a c h e s c o ul d b e n efit fr o m m or e 

d et ail e d e x pl a n ati o n. F or e x a m pl e, i t w o ul d al s o b e h el pf ul f or t h e C M A t o i n cl u d e 

at l e a st o n e pr a cti c al e x a m pl e i n A n n e x 2 r el ati n g s p e cifi c all y t o p e n alti e s i m p o s e d 

i n t h e c o nt e xt of a n i n v e sti g ati o n u n d er t h e di git al m ar k et s pr o vi si o n s of t h e Di git al 

M ar k et s, C o n s u m er a n d C o m p etiti o n A ct 2 0 2 4  (2 0 2 4  A ct ).  

 

F ur t h er m or e , we ar e al s o of t h e v i e w t h at t h e g ui d a n c e l a c k s cl arit y a n d c er t ai nt y 

i n t er m s of t h e n o n - r etr o a cti v e a p pli c ati o n of p e n alti e s f or r e m e di e s a n d 

i nfri n g e m e nts  t h at pr e- d at e t h e  2 0 2 4 A ct . W e s e e cl arit y i n t hi s ar e a a s b ei n g of 

cr u ci al im p or t a n c e t o all o w f or b u si n e s s e s t o pl a n  a n d pr e p ar e a s n e c e s s ar y f or 

a n y c h a n g e s t o t h e C M A’ s p o w er s i n t h at r e g ar d.  
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M or e o v er, t h e C M A c o ul d el a b or at e o n t h e pr o c e s s a n d c o n si d er ati o n s f or 

tr a n siti o ni n g fr o m a d mi ni str ati v e p e n alti e s t o n o n - p e n alt y e nf or c e m e nt a cti o n s. 

F or e x a m pl e, t h e cir c u m st a n c e s u n d er w hi c h t h e C M A mi g ht c h o o s e t o a p pl y ci vil 

pr o c e e di n g s r at h er t h a n a d mi ni str ati v e p e n alti e s ar e n ot t h or o u g hl y d et ail e d.  

 

Fi n all y, w e c o n si d er t h at t h e C M A c o ul d pr o vi d e f ur t h er g ui d a n c e c o n c er ni n g t h e 

a p pli c ati o n of p e n alti e s t o r el e v a nt p er s o n s w h o ar e "t hir d p ar ti e s " i n t h e c o nt e xt 

of a p ar ti c ul ar i n v e sti g ati o n or e nf or c e m e nt a cti o n. F or e x a m pl e, w h er e t h e C M A 

i m p o s e s a n inf or m ati o n r e q uir e m e nt o n a c u st o m er, c o m p etit or or s u p pli er of a 

b u si n e s s wit h str at e gi c m ar k et st at u s, u n d er s e cti o n 6 9 of t h e 2 0 2 4 A ct, w e ar e of 

t h e vi e w t h at a n y p e n alt y i m p o s e d u n d er s e cti o n 8 7 f or f ail ur e t o c o m pl y wit h t h at 

r e q uir e m e nt s h o ul d t a k e a c c o u nt of t h at p er s o n' s p o siti o n r el ati v e t o t h e pri n ci p al 

t ar g et of t h e i n v e sti g ati o n. A g ai n, a pr a cti c al e x a m pl e of t hi s i n A n n e x 2 w o ul d b e 

u s ef ul.  

 

If it w o ul d b e h el pf ul t o di s c u s s a n y of t h e s e p oi nt s i n m or e d et ail or if w e c a n b e 

of a n y f ur t h er a s si st a n c e, w e w o ul d b e pl e a s e d t o d o s o.  






