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As such, to the extent the CMA must insist on implementing some form of a balancing test for purposes of 

applying the CBE, it should at the very least utilize what has been termed the “disproportionality test,” 

whereby the anticompetitive effects of the conduct at issue must substantially outweigh any procompetitive 

benefits. In this way, the CMA can reduce the administrative costs associated with attempting to apply a strict 

balancing test to weigh short run static harms against long-run dynamic benefits. Moreover, a 

disproportionality test will also help the CMA economize on the error costs associated with false positives in 

the form of reduced innovation that harms UK markets and consumers by condemning behaviour that has 

dynamic benefits which far outweigh any short-run harms.  

In addition to the demonstration of verifiable benefits balanced against competitive harms, procompetitive 

justifications are often subjected to a causation requirement—in other words, that the conduct is in some way 

responsible for the procompetitive benefits. This can include inquiries into whether the conduct is likely to 

produce the procompetitive benefits, as well as in some cases the extent to which the procompetitive benefits 

could have been achieved without the conduct—with the latter showing being expressly not required under 

the Microsoft standard for evaluating unilateral exclusionary conduct.11 Unfortunately, not only does the draft 

guidance sanction the indispensability test of section 9(1)(b) of the Competition Act 1998 (which goes against 

the final Parliamentary position to reject indispensability) but appears to apply an additional necessary 

causation requirement in the form of a de facto least restrictive alternative test in its proportionality analysis, 

the combination of which is likely to chill procompetitive conduct by unduly limiting the ability for SMS 

firms to offer defenses.   

The draft guidance also provides details on the DMCC’s regulatory regime concerning the remedies 

associated with PCIs, which seek to rectify an adverse effect on competition (AEC) found after a market 

investigation. Specifically, in addition to the already broad powers extended to the CMA, the draft guidance 

provides more clarity on “structural remedies” such as divestitures, which it explains can be used to “address 

competition problems by changing structural aspects of a sector and/or the lack of rivalry resulting from 

those aspects.”12 The draft guidance also elaborates as to how structural and behavioural remedies can be 

used in tandem, and in particular how the “CMA may rely on a mix of behavioural and structural measures” 

in the course of a PCI.13 

Unfortunately, the draft guidance fails to distinguish between the fundamentally different natures of 

behavioural and structural remedies, especially when remedying the unilateral exclusionary conduct 

encompassed by the permitted types of CRs. As has long been U.S. and international best practice, in contrast 

to behavioural remedies, which are used to remedy exclusionary conduct, structural relief, or the break-up of 

a company’s business, is typically only appropriate for remedying mergers which result in collusive behaviour 

that cannot be addressed through conduct provisions (i.e., the legality of tacit collusion). Only in 

extraordinarily rare cases are structural remedies applied to remedy exclusionary conduct—and only those 

which involve some type of leveraging between multiple markets, such as tying—and only where behavioural 

 
11 US. v. Microsoft Corporation, 253 F.3d 34, 79 (D.C. Cir. 2001). See also Trinko at Verizon Communications Inc. Law 
Offices of Curtis v. Trinko, LLP, 540 U.S. 398, 415–16 (2004) (noting that the Sherman Act “does not give judges carte 
blanche to insist that a monopolist alter its way of doing business whenever some other approach might yield greater 
competition”). 

12 GUIDANCE PAPER at 4.26. 

13 Id. at 4.30. 
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up having the primary effect of targeting and placing undue burdens largely on American firms—a reality that 

is already becoming apparent in Europe with the DMA. As the U.S. and UK look forward to the possibility 

of even deeper trade relations, the CMA must ensure that the application of the DMCC benefits UK 

innovation and consumers rather than kneecap America’s tech giants, who continue to contribute so much to 

its digital markets and broader economy.  

Thank you for your consideration. 
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