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CAF is an independent nonprofit organisation, representing over 75 companies including 
startups, independent and small developers, indie studios and popular apps, many of them 
based and operating in the UK. CAF members are unanimous in our support for a strong, 
effective use of the CMA’s powers and particularly the digital markets regime under the DMCC 
Act. The future of UK tech depends on an open and competitive marketplace where business 
can innovate and scale up, driving growth, innovation and productivity; and ensuring UK 
businesses and consumers can reap the benefits of competitive markets such as lower prices 
and consumer choice. 
 
General points 

CAF welcomes the CMA's consultation on its draft guidance for the digital markets competition 
regime. We support this critical step in establishing a fairer and more competitive digital 
marketplace in the UK. The CMA's proposed approach demonstrates a robust, evidence-led 
methodology that builds upon years of comprehensive market studies including such as into 
mobile ecosystems (2021-2022); as well as investigations into Google's Privacy Sandbox 
(2021-2023), Apple's App Store (2021-ongoing) and Google’s Play Store (2022-ongoing).  

The CMA’s thoughtful and rigorous work has consistently uncovered significant consumer 
harm and anti-competitive practices in digital markets such as self-preferencing, unfair 
business and financial terms and conditions for app developers, and barriers to switching and 
interoperability. It also formed the genesis of the DMCC Act to which the CMA is now 
responding with its draft implementation guidance.  

We especially welcome the draft guidance’s incorporation of insights from the EU's Digital 
Markets Act, which came into force in November 2022 and began applying to designated 
gatekeepers in March 2024. This parallel implementation provides valuable lessons for the 
UK's regime and a further strong evidence base which this draft guidance from the CMA clearly 
reflects. 

Given the CMA's analysis indicates that Apple and Google were able to earn over £4 billion in 
excess profits from their UK mobile businesses in 2021 alone, every year of delay reduces 
innovation and increases costs for UK developers and consumers. The time to act is now. 

To conclude, the draft guidance provides certainty for stakeholders on how the various 
processes will be conducted; we commend the CMA for its thorough approach, and we look 
forward to engaging constructively with this consultation process. 



 
 
 

2 

In terms of specific points: 
 

- We are keen to ensure that the non-SMS firms are given every opportunity to 
contribute to the CMA’s analysis. The CMA has a strong track record of engaging with 
our member companies and we look forward to continuing our participation. CAF 
members are significantly affected by the CMA’s decisions and are therefore keen to 
be granted equal consultation rights to the SMS firm at every stage of every process. 
We suggest that the use of terminology that suggests the non-SMS firms are “third 
parties” could be changed as it does not describe the participatory regime very well. 
Such terminology is more relevant to a merger investigations where there are the 
merging parties and third parties. 
 

- There were some provisions in the Act that were amended by the Government near 
the end of the House of Commons stage of the parliamentary process, including the 
wording of the countervailing benefits exemption (section 29) and the inclusion of an 
explicit requirement for proportionality in certain circumstances (sections 19 and 46).1 
We are reassured that the CMA’s interpretation of these provisions is sensible, for 
example making it clear that the countervailing benefits exemption is a difficult test to 
meet (akin to section 9 of the Competition Act), and the proportionality requirement will 
be interpreted in line with existing caselaw rather than setting a different test. 
 

- One of the more significant risks to the effectiveness of the DMCC regime will be the 
SMS firms’ ability to “move” conduct from SMS activity to non-SMS activity, and use 
other tactics to obstruct the regime. This has been our experience of the 
implementation of the EU’s Digital Markets Act, and the DMCC’s activity-based 
designation framework makes it a particular risk in the UK. We encourage the CMA to 
use its guidance framework to mitigate this risk. In particular, co-designation, as 
contemplated in the guidance, is important to achieve this end.  
 

- CAF and its members also welcome further reassurances about the protection of 
complainants’ identities. Complainants in the tech sector risk commercial retaliation 
from the SMS firms, and confidentiality is therefore often a key concern. We believe 
the guidance could go further in guaranteeing complainants’ anonymity except where 
the CMA is forced to disclose their names by law (which would be rare in any case). 

 
In the below, we further highlight parts of the guidance that CAF believes are critical to ensure 
sound administration of the DMCC regime. We also provide suggestions where the guidance 
could be improved to better comport with the aim of the law. 
 

 
1 References in this response to section numbers are to the DMCC Act; references to paragraph numbers are to 

the CMA’s draft guidance document. 
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Chapter 2: Strategic Market Status 
Digital activity 
In the definition of “digital activity” in paragraphs 2.6-2.9, the CMA rightly includes services 
that are partly provided over the internet and partly over a mobile network. The opposite 
conclusion would clearly subvert Parliament’s intention. In a similar vein, the guidance should 
explicitly state that a digital activity may be a service that is partly provided over the internet 
and/or mobile network, and also partly without any such need for connectivity. The part of the 
service provided over the internet may be a relatively small proportion of the service or the 
service’s revenues, and the final provision of the service may be offline. Many digital activities 
that Parliament surely intended to be covered may be mostly provided on a device rather than 
streamed, and may be pre-installed on that device at the point of purchase. For example, one 
could imagine the providers of mobile operating systems arguing that the operating system is 
primarily provided on-device and is therefore not provided over the internet. It was clear 
throughout the parliamentary process that the phrase “digital activity” was not intended to be 
a significant hurdle for the CMA’s jurisdiction. It would be unsatisfactory if the definition of 
“digital activity” gave rise to legal arguments. 
 
CAF supports the possibility of the CMA grouping together a number of a firm’s activities into 
a single digital activity for the purposes of a designation (paragraphs 2.13-2.15). The scoping 
of a designation likely will prove to be a major battleground because it will have a significant 
bearing on the scope of the corresponding CRs, and conduct that can be said to occur outside 
the legal scope of a designation will only fall to be regulated via the leveraging principle in 
section 20(3)(c) of the Act. It is important that the CMA is able to assess activities in sensible 
groups, perhaps including non-digital elements. This approach would also be much more 
efficient than conducting separate designation investigations for closely-related activities. We 
encourage the CMA to draw its definitions of digital activities widely. 
 
Jurisdiction and turnover 
CAF supports the CMA’s approach that recognises the cross-border nature of digital services. 
To the greatest extent possible, the DMCC regime should minimise the importance of physical 
location so that it mirrors the nature of the tech sector. 
 
Link to the United Kingdom 
We believe the definition of a “UK user” (paragraphs 2.20-2.21) for the purposes of section 
4(a) ought to reflect the Akzo Nobel criteria, i.e. it should include businesses who are providing 
services in the UK, even if the business is itself based abroad. We believe a business should 
be regarded as “normally in the United Kingdom” for the purposes of section 118 if it is 
providing services there. 
 
The guidance (paragraph 2.20) also needs a discussion of the word “established”, which is 
used in the definition of “UK user” in section 188. The guidance document rightly refers to the 
Akzo Nobel test when discussing the phrase “carrying on business” for the purposes of section 
4(b), but we believe this would also provide useful clarity for section 4(a) and the definition of 
“established” in section 118. It is likely that the section 4(a) limb will be more straightforward 
for all stakeholders to assess than the section 4(c) limb, which requires an additional step of 



 
 
 

4 

considering the location of the effects of an activity. A wide definition for section 4(a) would 
therefore be beneficial. 
 
The CMA could include an indication of the number of users that would be normally regarded 
as “significant” in paragraph 2.21, although we do not believe the Act requires it to do so at 
this stage of the regime’s development. Such a threshold would likely add very little to 
stakeholders’ understanding of the regime, and could potentially give rise to legal arguments 
about whether (e.g.) inactive or passive users count towards the number. 
 
Relevant turnover 
It is unclear to what extent the following issues will be covered by the Statutory Instrument that 
the Government is currently drafting, but there are some issues that would benefit from further 
clarity. 
 
In calculating an undertaking’s turnover, the guidance should make it clear whether an 
undertaking’s group includes all undertakings over which another member of the group has 
material influence (but not legal ownership). This is a concept that is used in merger control, 
and it captures the essence of what the Act aims to capture. It would be useful to state whether 
this would fall within the definition of “subsidiary” for the purposes of section 117 (and therefore 
section 1159 of the Companies Act 2006). A sentence could be added to paragraph 2.29 to 
explain this. 
 
A definition of “UK turnover” is needed after paragraph 2.30. For example, the guidance should 
state whether it refers to turnover from UK users (which might be booked by an overseas 
subsidiary in the group accounts) or whether it refers to turnover generated by UK-registered 
subsidiaries. The former is preferable because: (a) it reflects the true economic reality, (b) it 
would mirror the principles in section 4, and (c) this is the approach taken by merger control 
regimes across the world and is therefore well understood. In our view, a large UK-based 
business that mostly exports its services to customers based abroad would not be a suitable 
business to designate under the digital markets regime because it would not affect UK 
consumers. The guidance document could potentially refer to the European Commission’s 
consolidated jurisdictional notice, which sets out in great detail how to assess the location of 
turnover in merger control. A divergent approach on this issue could cause confusion. 
 
The strategic market status conditions 
The CMA is correct to state that it will not conduct formal market definition processes when 
assessing the SMS test (paragraph 2.43). The CMA will be much better served by assessing 
market power in its full context and considering the substitutability, rivalry and barriers to entry 
that it finds. The main use of a formal market definition would be to provide the SMS firm with 
ammunition for an appeal rather than to find the right answer for the UK economy. The CMA 
already adopts this approach successfully in its mergers and markets cases; the main reason 
for not doing so in competition enforcement cases is the applicable caselaw, none of which 
would apply to the new digital markets regime. 
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The CMA is correct to draw a distinction between the SMS test and the caselaw on dominance 
(paragraph 2.45). These are two different regimes, and indeed the failure of competition law 
to prevent the establishment of gatekeeper positions in the tech sector was one of the driving 
forces behind the new regime, so it would be inappropriate to cherry-pick concepts from that 
case law. 
 
CAF agrees with the statement in paragraph 2.48 that uncertainty about the future should not 
preclude a finding of SMS. There is a high degree of uncertainty inherent to digital markets, 
so the objectives of the Act would be undermined if that were treated as too high an obstacle 
to designation. 
 
We agree with the list of three factors in paragraph 2.62 that would help the CMA to assess 
whether a firm’s position allows it to determine or substantially influence the ways in which 
other firms conduct themselves.  CAF encourages the addition of a fourth factor, which would 
be “when the potential SMS firm makes decisions which materially impact other firms’ ability 
to offer their products or services”. We have in mind Apple’s app review process, for example, 
whereby Apple can decide whether an app developer can offer its app to users by accepting 
or rejecting the app (or an update to the app). 
 
How the CMA assesses evidence 
We agree with the statement in paragraph 2.65 that says the CMA may rely on previous market 
study reports. It was clear from various Government statements throughout the parliamentary 
process that its intention was for the CMA to build upon its previous work rather than 
duplicating past work. In particular, we encourage the CMA to rely heavily on its mobile 
ecosystems market study report (June 2022), which is both comprehensive and recent. The 
CMA should not be sidetracked by spurious arguments from potential SMS firms that the 
sector has changed significantly in the last two years. In our experience, none of the facts 
relating to market power that were gathered in that process have materially changed. 
 
Procedure of an SMS investigation 
In the list of possible sources for an SMS investigation in paragraph 2.68, we propose that the 
CMA adds a fifth source, which is a complaint from a market participant. A well-reasoned 
submission from an interested party should be a robust basis for beginning an SMS 
investigation. 
 
Paragraph 2.82 sets out the invitation to comment process at the beginning of the SMS 
investigation. This is welcome. During the parliamentary process, CAF was  concerned that 
earlier drafts of the DMCC Bill did not allow for early contributions from non-SMS firms. We 
would welcome an approach that goes further than paragraph 2.82 and says explicitly that the 
CMA may contact the most directly affected firms in advance of the case becoming public in 
order to receive feedback to inform its prioritisation decision. Such contacts would of course 
be protected by Part 9 of the Enterprise Act, so the CMA could feel confident that its 
information would be protected. This type of informal consultation would help the CMA to 
achieve the participative regime that it aims to achieve. 
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In the initial invitation to comment, it would be helpful for the CMA to state which other 
regulators it intends to consult with for the purposes of section 107. This would avoid interested 
parties guessing which (if any) regulator is relevant to a given case, and it would give them 
the opportunity to engage with the relevant regulator.  
 
Paragraph 2.83 sets out the process of issuing an interim decision and inviting the potential 
SMS firm to an oral hearing. We recommend that an additional sentence be added at the end 
of this paragraph saying: “The CMA may also invite other parties to make oral representations, 
particularly if they have already made detailed written submissions in the case”.  As stated 
above, we do not believe that directly affected firms should be treated as “third parties” to the 
CMA’s investigations. 
 
Paragraph 2.112 states that the CMA will not consider a request to reconsider an SMS 
designation within 12 months of a previous request. This seems a reasonable approach to 
take. The CMA may also wish to say that it would not normally consider a request within the 
first two years of a designation period, otherwise such requests could almost be used by the 
SMS firm as a second (and merits-based) appeal procedure. 
 
Chapter 3: Conduct requirements 
Imposing conduct requirements 
In paragraph 3.12, the guidance says that the CMA will decide between CRs and PCIs. We 
believe it would be helpful to state that the CMA has a bias towards CRs where that is likely 
to be an effective remedy to an issue, because they are quicker to impose than PCIs. This 
would be a useful steer for stakeholders. 
 
The leveraging principle that is set out in section 20(3)(c) is discussed in paragraphs 3.13 to 
3.15. This is one of the only aspects of the regime that seek to mitigate the potential lacunas 
in the activity-based framework, so it should not be interpreted narrowly by the CMA. We 
believe that more could be written into the guidance to preserve the CMA’s ability to target 
harmful conduct. We believe that this section could be improved to take account of learnings 
from the implementation of the Digital Markets Act in the EU. For example, the CMA could 
state that the leveraging principle is more likely to be employed where conduct has been 
moved directly or indirectly from an SMS activity to non-SMS activity – i.e. the whac-a-mole 
problem that the European Commission is currently dealing with in the app ecosystem – or 
more broadly where changes have been made in response to regulatory interventions – i.e. 
the circumvention problem. The CMA should make clear that it will consider the wider context 
of the conduct, the way in which it has been introduced, and the intention behind it. The CMA 
should be prepared for the SMS firms obstructing the effective functioning of the regime.  
 
Some of the SMS firms’ products have such strong market positions that it is difficult to see 
how conduct in a neighbouring activity could materially strengthen the SMS product for the 
purposes of section 20(3)(c). The guidance should be explicit that the effect of the conduct in 
the non-SMS activity does not need to make any practical difference in the SMS activity. 
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CAF welcomes the CMA’s statement in paragraph 3.15 that a CR in an SMS activity may 
legitimately affect conduct outside the SMS activity. This was clearly Parliament’s intent. 
 
Paragraph 3.35 states that CRs will typically be imposed “as soon as practicable following an 
SMS designation decision”. As the CMA is able to conduct designation investigations at the 
same time as writing CRs, we recommend that the sentence should read “at the same time 
as, or as soon as practicable following, an SMS designation decision”. 
 
Paragraph 3.43 states that the CMA will publish the details of a consultation on CRs, and it 
will also directly inform the relevant SMS firm. We recommend that the CMA should also state 
that it will normally directly inform any other parties who have engaged substantively with the 
CMA on similar issues. 
 
The implementation period for CRs is discussed in paragraphs 3.59 to 3.63. We would 
welcome a statement that clarifies that a short implementation period is required where an 
SMS firm has already implemented similar remedies in the EU or another jurisdiction. 
Similarly, a short period is required where a CR merely obliges the SMS firm to remove a 
contractual restriction. 
 
Paragraph 3.63 states that the CMA expects the SMS firm to work constructively with the CMA 
during the implementation period. The CMA could require this through a set of boilerplate CRs 
that come into force immediately. These CRs should include the provision of any necessary 
data to the CMA and to non-SMS firms, reports by the SMS firms to propose and comply with 
certain milestones towards full implementation, and a schedule of constructive engagement 
with the non-SMS firms to seek their feedback on the implementation process. 
 
Chapter 4: Pro-competitive interventions 
We welcome the CMA’s approach to PCIs. This will be a flexible tool with which to improve 
tech markets, and we encourage the CMA to launch PCIs as soon as possible after the first 
wave of designations is completed. 
 
Identifying an appropriate pro-competitive intervention 
We are concerned that Chapter 4 (e.g. paragraphs 4.24 to 4.26) gives the impression that all 
separation remedies would need to be PCIs instead of CRs. We do not believe this is the 
case. This impression may be derived from the way in which possible PCI remedies and 
possible CRs are described in the DMCC Act, and this leads the guidance to avoid giving 
examples of CRs but include examples of PCI remedies. The guidance would benefit from a 
statement that remedies under the two tools are not mutually exclusive (perhaps in paragraph 
4.15). It would be helpful to say that data separation and other types of operational separation 
(e.g. an arm’s length principle to reduce self-preferencing) are achievable through CRs. One 
of the reasons this matters is that the potential SMS firms will argue that all significant 
remedies are too complex to be included as CRs and they each need a PCI process, which 
would of course mean that the regime takes much longer to implement. 
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Proportionality 
The discussion of proportionality in paragraph 4.34 obviously reflects the leading caselaw on 
the topic. This is a welcome confirmation that the proportionality requirement in the DMCC Act 
does not impose a new standard than already exists in UK public law. It might be helpful to 
footnote this caselaw so that readers who are less familiar with UK public law can know the 
source of this wording. 
 
Launch of a PCI investigation 
We welcome the publication of PCI investigation notices (we argued for such a provision 
during the parliamentary process). The guidance should clarify in paragraph 4.47 that the 
notice will normally be published on the same day that it is given to the SMS firm (or perhaps 
by the end of the following day). It would be highly unsatisfactory in a time-constrained process 
for other interested parties to wait several days or even a week to see the notice. We do not 
expect confidentiality to be a major issue in the PCI investigation notice, and therefore it does 
not require a lengthy confidentiality process with the SMS firm. 
 
The statutory timetable 
We recognise that there is a trade-off between levels of consultation on the one hand, and the 
efficient delivery of PCIs on the other hand. However, a successful PCI investigation cannot 
be completed without sufficient consultation with non-SMS firms, so we would encourage the 
CMA to make some of its engagement relatively informal and frequent, rather than formal and 
infrequent.   
 
Chapter 5: Investigatory powers 
Investigatory powers 
The information powers under the DMCC Act are intentionally wider than the CMA’s existing 
powers under the Enterprise Act and Competition Act. It is therefore welcome that the 
guidance document sets out some steps that the CMA will take to ensure that its evidence 
gathering is reasonable – for example, by sending draft information notices (paragraph 5.17). 
In our experience, this often makes information gathering more efficient.  
 
Reports by skilled persons 
In paragraph 5.72, which deals with the duty to assist a skilled person, we believe that footnote 
306 should refer to section 118(3) rather than 117(3), and the phrase should be “connected 
to” rather than “connected with”. In paragraph 5.75, which deals with the preservation of 
evidence, it would be helpful to say again in a footnote that there is a definition of “connected 
to” in section 118(3) as readers will not normally read the guidance document in order. 
 
Information handling 
In paragraph 5.90, which deals with confidentiality, it is interesting that the guidance seems to 
implicitly rule out the use of data rooms. However, they are included in the discussion of 
disclosure in the context of an enforcement investigation in paragraph 7.28(c). It would be 
helpful to clarify whether data rooms will be a part of the regime, or whether confidentiality 
rings are deemed sufficient to protect parties’ sensitive data. 
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Chapter 6: Monitoring 
Evidence gathering 
Paragraph 6.14 states that the CMA has discretion in determining the appropriate course of 
action in response to submissions, and it lists four factors of which it may take account. We 
encourage the CMA to acknowledge that non-SMS firms will often not be able to provide 
detailed evidence of the scale of harm or other issues because they will not have access to 
the SMS firm’s data. This should not be a reason for the CMA to decline to investigate – 
indeed, the CMA should welcome an interesting lead that requires the CMA’s information 
gathering powers to properly assess it. 
 
Complaints 
We welcome the confirmation in paragraphs 6.15 and 6.16 that complaints will be an important 
source of information for the CMA, and that the CMA encourages complainants to come 
forward. 
 
As the CMA acknowledges in paragraph 6.18, some businesses may be hesitant to disclose 
their identity. The risk of commercial retaliation is especially high in the tech sector, not least 
because of the gatekeeper positions of the likely SMS firms and the fact that some forms of 
retaliation may even be difficult for the victim to detect. We understand why an anonymous 
complaint may limit the extent to which the CMA is able to investigate the issue, and this will 
be a key factor in the complainant’s decision to withhold its identity. 
 
It is a consistent concern under Part 9 of the Enterprise Act that a complainant cannot be given 
an absolute guarantee of anonymity.  Paragraph 6.19 gives some reassurance, and it is of 
course true that the CMA will always need to disclose a complainant’s identity when required 
by law. However, we encourage the CMA to go further in this regard. For example, it could 
state that it will always seek to protect the complainant’s identity if it wishes the CMA to do so, 
and the CMA will resist its disclosure in court if necessary. This is a vitally important issue for 
the effective functioning of the regime, so we encourage the CMA to go as far as it can in 
giving reassurance. 
 
Nominated officer 
We welcome the requirement for an SMS firm to have a nominated officer (paragraphs 6.28 
to 6.39). As for the senior manager for information requests discussed above, SMS firms may 
wish to nominate a senior in-house lawyer to the role, and the CMA should confirm in 
paragraph 6.34 whether this is acceptable. The implication is that the CMA would prefer a 
business executive rather than a lawyer to perform the role, but it could be made clearer. We 
assume that the CMA does not mind whether the nominated officer is located in the UK or 
elsewhere as the guidance does not mention this issue. In some SMS firms, there may be no-
one of sufficient seniority located in the UK. 
 
Compliance reports 
We welcome the requirement for SMS firms to publish summaries of their compliance reports 
(paragraph 6.51) as these will be important documents for the non-SMS firms to see. We 
recommend that the guidance makes it clear that non-SMS firms are welcome to request 
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further information from the CMA if they can show a legitimate interest in that information. We 
also recommend that the word “typically” should be deleted in paragraph 6.51 as this will 
always be an important obligation, even if redactions are sometimes necessary to protect 
confidential information. A participative regime requires high levels of disclosure so that the 
non-SMS firms can contribute. 
 
An SMS firm should report potential breaches to the CMA (paragraphs 6.56 to 6.57). These 
paragraphs seem to envisage an initial, internal investigation by the SMS firm that would 
establish whether the firm “may not be fully complying” or “there is a risk that the firm may not 
continue to comply” (emphasis added) with a competition requirement. That seems sensible 
– there is little benefit in the SMS firm reporting issues that are clearly not worth the CMA’s 
time. The CMA may wish to satisfy itself that the SMS firm has appropriate internal reporting 
and investigation measures in place, and these could be set out in a CR. 
 
Responding to compliance concerns 
CAF affirms the participative approach to compliance that the CMA proposes to employ. All 
parties – and particularly consumers – will be better served if concerns are resolved quickly 
and collaboratively. We are more interested in the effective functioning of markets than in 
punishing the SMS firms for non-compliance (although the latter is important insofar as it 
provides a mechanism for compliance). Often the best way to achieve improvements is 
through cooperation between the SMS firm and its suppliers, competitors and/or customers. 
We therefore welcome the approach in paragraphs 6.58 to 6.61 whereby a participative 
resolution is preferred where appropriate, but if an SMS firm does not engage in good faith, 
then it clearly will not succeed. We agree that an SMS firm may need firm encouragement 
from the CMA to engage constructively with non-SMS firms (paragraph 6.60(c)). 
 
The CMA should be aware of the risk that SMS firms can use such engagement as a way to 
obstruct and delay the changes that are required in tech markets. This has been our 
experience in the EU where consultation with the gatekeeper firms under the Digital Markets 
Act has been wholly unsatisfactory. Fortunately, the CMA will quickly build up a picture of each 
SMS firm’s attitude. A participative approach will work better once compliance is generally in 
a good place and the various stakeholders can discuss minor, continuous improvements. If an 
SMS firm more fundamentally tries to subvert the objectives of the regime (as has been the 
case in the EU), a participative approach is unlikely to be successful at that point. 
 
The CMA needs to have a range of actions at its disposal, and the actions in paragraph 6.60 
seem sensible. We would welcome confirmation of the levels of transparency involved in the 
different actions. For example, letters of concerns (paragraph 6.60(b)) could be disclosed to 
parties who have been involved in the process, and voluntary undertakings (paragraph 
6.60(c)) could be published. 
 
Designing effective competition requirements 
We welcome the CMA’s confirmation (paragraphs 6.62 to 6.76) that continuous monitoring of 
the effectiveness of its remedies will be a central feature of the regime. The SMS firms have 
so many ways in which they can undermine the regime’s effectiveness that they should be 
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required to implement the remedies and also meet certain targets as part of the monitoring 
process. For example, they should be required to allow alternative app stores and payments 
providers into their ecosystems, and also ensure that these new entrants hit certain 
functionality metrics and user numbers, which grow materially over time. In this way, the CMA 
can impose both inputs and outputs which will help with achieving the daunting task of 
improving competition in mobile ecosystems. SMS firms’ control over their ecosystems is so 
complete that the meeting of certain targets is largely within their gift. Where targets are 
missed, the competition requirements would quickly need to be made more aggressive. We 
therefore recommend that the metrics to assess compliance should also be included as 
competition requirements themselves. They should be carefully considered as metrics can 
sometimes be gamed. 
 
Chapter 7: Enforcement of competition requirements 
Investigations into suspected breaches 
In paragraphs 7.11 and 7.20, the guidance refers to the CMA engaging with non-SMS firms in 
the context of an investigation into a suspected breach of the rules. However, these references 
are qualified unnecessarily by the phrases “to the extent it considers it appropriate to do so” 
and “may also seek representations” (emphasis added). We do not believe these qualifications 
are appropriate – it could never be appropriate not to engage with a complainant or relevant 
stakeholders during the initial assessment, or not to seek representations from relevant 
stakeholders on the provisional findings. 
 
Penalty decisions are subject to a merits-based appeal process, whereas other decisions are 
subject to a judicial review process. When this division was introduced by the Government 
part-way through the parliamentary process, we were concerned that there would be appeals 
that were partly subject to a merits-based principles and partly subject to judicial review 
principles, and that the SMS firm would try to bleed the merits-based discussion across to the 
rest of the appeal. This remains a concern. We encourage the CMA to make provision in the 
guidance document to mitigate this risk. For example, a provision could reserve the right to 
issue a penalty much later than an infringement finding so that the two appeals would be 
separate, rather than “typically” issuing the penalty decision at the same time as the 
infringement decision (paragraph 7.34). This would also enable the CMA to fix a situation to 
the benefit of an SMS firm’s users as soon as possible, while retaining the ability to fine the 
SMS firm afterwards. 
 
The countervailing benefits exemption 
The drafting of the countervailing benefits exemption was a significant battleground during the 
parliamentary process. We were concerned that the alterations introduced by the Government 
at the end of the Commons stage would make this exemption easier to satisfy. We were 
conscious that this exemption was entirely unnecessary in the first place as the CMA would 
already have catered for these issues when writing the CRs. We were conscious that the SMS 
firms would regularly seek to rely on the exemption to justify breaches in terms of security, 
privacy and economic efficiency. It would give them an additional way in which to obstruct the 
regime. We are therefore reassured that the guidance confirms (paragraph 7.68) that the third 
condition is akin to the indispensability test in section 9 of the Competition Act, which is a high 
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threshold to meet. We were also reassured by the statement in paragraph 7.62 that the SMS 
firm would need to adduce new evidence that was not previously considered when drafting 
the CRs. These statements are in line with the reassurances we received from the 
Government during the parliamentary process. 
 
Chapter 8: Penalties 
We support the CMA’s approach to penalties. The approach obviously has its roots in the well-
established steps in competition enforcement cases, and we believe this is appropriate. 
 
We support the imposition of significant penalties that are proportionate to the competitive 
harm caused by the infringing conduct, which can often be very large indeed. We believe that 
penalties need to act as a deterrent to infringing conduct, and we believe this is an important 
aspect of the regime to sit alongside the introduction of market-changing remedies. Fines need 
to be accompanied by significant conduct or structural changes to avoid the problem faced by 
competition law enforcement whereby the large firms simply pay the fines as a cost of doing 
business. 
 
 

* * * * * * 
 
 

 


