p
CMA A

Competition & Markets Authority

Anticipated Acquisition by Boparan
Private Office Limited (via 2 Agriculture
Limited) of ForFarmers UK Limited’s
Burston and Radstock feed mills

Decision on relevant merger situation and substantial
lessening of competition

ME 7106/24

The Competition and Markets Authority’s decision on relevant merger situation and
substantial lessening of competition under section 33(1) of the Enterprise Act 2002 given
on 6 November 2024. Full text of the decision published on 11 December 2024.

The Competition and Markets Authority (CMA) has excluded from this version of the
decision information which the CMA considers should be excluded having regard to the
three considerations set out in section 244 of the Enterprise Act 2002 (specified
information: considerations relevant to disclosure). The omissions are indicated by [3<].
Some numbers have been replaced by a range, which are shown in square brackets.

Contents

S S 3
ASSESSMENT ...t 7
PARTIES, MERGER, AND MERGER RATIONALE ..........oo s 7
Parties 7

Merger 8

Merger rationNale. ... ..o 8
o 0 10 0 10 9
JURISDICTION ... sssss s n e e e e mmnn e e e s e e e e mmnnn e 10
Arrangements in progress or contemplation ...........cooooo oo 10
Enterprises ceasing to be distinCl ... 11
TUPNOVET TESE. ...ttt sssnsnnes 11



CONCIUSION . e e e e e e 12

L0 @ LW VI 2 X O 1 L 12
Operation of the Burston mill ... e 13
Operation of the Stoke Ferry mill ... 20
8T 1= 1 (= o T o o 1| PSS 26
COMPETITIVE ASSESSMENT ... re e s e e e s e e e s s s s s s s s s s s s s s s s s s s s s s s s s s s s e e s s e e e s s s ensnnsnns 27
Background and nature of competition ...............oooiiiiiiiii e 27
Market defiNitiON ......cooeeeeeee 29
TheEOriEeS Of NAIM ... e sssssssssnnnsnnnsnnnnne 31
ENTRY AND EXPANSION ... s 54
9 03 157 55



SUMMARY

OVERVIEW OF THE CMA’S DECISION

1.

The Competition and Markets Authority (CMA) has found that the acquisition by 2
Agriculture Limited (2Agriculture), of ForFarmers UK Limited’s (ForFarmers UK)
Burston feed mill, gives rise to a realistic prospect of a substantial lessening of
competition (SLC) as a result of (i) loss of competition in the supply of meat poultry
feed to third-party customers in a number of local areas; and (ii) as a result of
vertical effects in the downstream supply of poultry meat, as the Merger could lead
to foreclosure of poultry meat producers (including growers) in the same local
areas.

2Agriculture has agreed to acquire two of ForFarmers UK'’s feed mills located at
Burston (Norfolk, East Anglia) and Radstock (Somerset, South West), further to
Asset Purchase Agreements (APAs) entered into on 5 April 2024. The APAs do
not provide for the transfer of customer contracts or customer volumes.

The CMA refers to the arrangements contemplated in the two APAs as the
Merger.

As the CMA has found that the Merger gives rise to a realistic prospect of an SLC
as a result of a loss of competition in the supply of meat poultry feed to third-party
customers at a local level and as a result of vertical effects in the supply of poultry
meat in the UK, the Parties have until 13 November 2024 to offer undertakings in
lieu of a reference (UILs) to the CMA that will remedy the competition concerns
identified. If no such undertaking is offered, then the CMA will refer the Merger
pursuant to sections 33(1) and 34ZA(2) of the Enterprise Act 2002 (the Act).

The CMA has found that the Merger does not give rise to a realistic prospect of an
SLC at a local level within the catchment centred on ForFarmers UK’s Radstock
mill.

Who are the businesses and what products/services do they provide?

6.

2Agriculture is active in the UK animal feed milling business specialising in the
production of conventional (ie non-organic) compound poultry feed. 2Agriculture is
part of a group of companies, which are active in food production and supply and
are under the common ownership of Mr Ranijit Singh Boparan and Mrs Baljinder
Kaur Boparan (together with the companies directly or indirectly controlled by them
referred to as ‘Boparan’).

ForFarmers UK produces a range of feed products, including conventional
compound feed for monogastric animals (eg poultry and pigs). ForFarmers UK is



10.

an indirectly owned subsidiary of ForFarmers N.V., (FF) a European animal feed
producer, listed on Euronext Amsterdam.

The CMA refers to FF, together with its subsidiaries, collectively as ‘ForFarmers’.

For the purposes of this investigation, the CMA has focused on the loss of
competition in the supply of meat poultry feed to third-party customers in a number
of local areas and as a result of vertical effects in the downstream supply of poultry
meat.

Boparan and ForFarmers are together referred to as the Parties and, for
statements relating to the future, the Merged Entity.

Why did the CMA review this merger?

11.

The CMA has a statutory duty to promote competition for the benefit of
consumers. This includes a duty to investigate mergers that could raise
competition concerns in the UK where it has jurisdiction to do so. In this case, the
CMA has concluded that the CMA has jurisdiction to review this Merger because a
relevant merger situation has been created: each of (i) Boparan and (ii)
ForFarmers’ Burston and Radstock feed mills, is an enterprise that will cease to be
distinct as a result of the Merger and the turnover test is met.

What evidence has the CMA looked at?

12.

13.

14.

To understand the impact of the Merger on competition, the CMA considered a
wide range of evidence in the round.

The CMA received several submissions and responses to information requests
from the Parties and reviewed a number of the Parties’ internal documents to
understand their businesses, strategies and plans, and the competitive landscape
in which they operate. The CMA also gathered data, directly from the Parties and
other feed suppliers, on the levels of total capacity and available spare capacity at
feed mills in the relevant local areas.

The CMA spoke to and gathered evidence from other sector participants, including
competitors and customers of poultry feed in the relevant local areas, which
included both written and oral submissions to better understand the competitive
landscape and to get their views on the impact of the Merger.



What did the evidence tell the CMA...

...about what would have happened had the Merger not taken place?

15.

16.

In order to determine the impact that the Merger could have on competition, the
CMA has considered what would have happened had the Merger not taken place.
This is known as the counterfactual.

In this case, the CMA has assessed the Merger against a counterfactual where
ForFarmers’ Burston mill would have been sold to an alternative purchaser (as
evidence shows that ForFarmers ran a sales process to an advanced stage with
multiple purchasers in parallel) and Boparan’s Stoke Ferry mill would have
continued to operate.

...about the effects on competition of the Merger?

17.

18.

The CMA looked at whether the Merger would lead to a substantial lessening in
competition as a result of loss of competition in the supply of meat poultry feed to
third-party customers in a number of local areas and as a result of vertical effects
in the downstream supply of poultry meat, as the Merger could lead to foreclosure
of poultry meat producers (including growers) in the same local areas.

The CMA found that the Merger gives rise to a realistic prospect of an SLC for the
reasons below.

Theory of harm 1: Loss of competition in the supply of meat poultry feed to third-party
customers locally

19.

20.

21.

The CMA considered the reduction in total capacity for supply to third parties and
the level of spare capacity remaining post-Merger in the local areas of (i) Burston
(ie the mill Boparan is proposing to acquire), (ii) Stoke Ferry and (iii) Bawsey
(these mills are in the Burston catchment area and are operated by Boparan).

The CMA considers that the structure of the Merger is such that it results in the
removal of capacity for supply to third parties, which may affect rivalry between
firms, including Boparan and ForFarmers, as well as other feed suppliers. The
CMA estimated the total capacity for supply to third parties and the total spare
capacity for supply to third parties which remains in each catchment post-Merger,
based on submissions from the Parties and other feed suppliers .

The CMA found that the Merger would remove a material amount of total capacity
for supply to third parties in each of the relevant catchment areas when compared
to the counterfactual, leaving only a limited amount of spare capacity for supply to
third parties, with high rates of capacity utilisation in the local areas assessed.



22.

23.

The CMA also received evidence from customers, most of whom expressed
negative views of the Merger. Further, the CMA heard that barriers to entry are
high in the supply of poultry feed, including due to high capital investments.

For the reasons set out above and detailed in the decision, the CMA believes the
Merger gives rise to a realistic prospect of an SLC as a result of a loss of
competition in the supply of meat poultry feed to third-party customers at a local
level, within the catchments centred on the Parties’ Burston, Stoke Ferry and
Bawsey mills.

Theory of harm 2: Foreclosure of poultry meat producers (including growers)

24.

25.

The CMA considered whether the loss of competition upstream in the supply of
meat poultry feed to third-party customers results in Boparan (and other suppliers),
harming the competitiveness of customers who compete with Boparan
downstream in the supply of poultry meat.

The CMA found that (i) Boparan would have the ability to foreclose meat poultry
feed customers within the catchments centred on the Parties’ Burston, Stoke Ferry
and Bawsey mills, as a result of reducing capacity for supply to third parties and
weakening competition upstream in the supply of meat poultry feed; (ii) Boparan
would have the incentive to do so; and (iii) a foreclosure strategy would result in
substantial harm to overall competition downstream in the supply of poultry meat
in the UK (including both growers and processors). The CMA is particularly
concerned that the foreclosure strategy could substantially harm smaller,
independent chicken growers and processors, considering the overall market for
the supply of chicken is already concentrated with three vertically integrated firms
accounting for the vast majority of supply. Further, the downstream supply of
poultry meat in the UK, and in particular chicken, is an important sector and this
may further increase the CMA’s concern about the significance of the harm.

What happens next?

26.

As a result of these concerns, the CMA believes the Merger gives rise to a realistic
prospect of an SLC as a result of a loss of competition in the supply of meat
poultry feed to third-party customers at a local level and as a result of vertical
effects in the supply of poultry meat in the UK. The Parties have until 13
November 2024 to offer an undertaking which might be accepted by the CMA to
address the SLC. If no such undertaking is offered, or the CMA decides that any
undertaking offered is insufficient to remedy its concerns to the phase 1 standard,
then the CMA will refer the Merger for an in-depth phase 2 investigation pursuant
to sections 33(1) and 34ZA(2) of the Act.



ASSESSMENT

PARTIES, MERGER, AND MERGER RATIONALE

Parties

27.

28.

29.

2Agriculture is a UK based animal feed milling business specialising in the
production of conventional (ie non-organic) compound poultry feed. It has five feed
mills in the UK" and does not sell any of its feed outside the UK. 2Agriculture had
a total turnover of £492.8 million for the year ending 31 December 2023.2

2Agriculture is part of the Boparan group of companies, which are active in food
production and supply and are under the common ownership of Mr Ranjit Singh
Boparan and Mrs Baljinder Kaur Boparan. In particular:

(@) 2 Sisters Food Group Limited (2SFG), an indirectly owned subsidiary of
Boparan, is active in the processing and supply of chicken in the UK and
Europe.

(b) 2SFG also holds a 50% interest in Hook 2 Sisters Limited (H2S), which is a
joint venture with PD Hook (Group) Limited (UK). H2S is active in the rearing
of broiler chickens for supply to entities in the retail and food service sectors,
including entities ultimately owned by Mr and Mrs Boparan including 2SFG
and Banham Poultry (2018) Limited.*

FF is a European animal feed producer, listed on Euronext Amsterdam, and is
active in the UK through its indirectly owned subsidiary ForFarmers UK.®
ForFarmers UK produces a range of feed products, including conventional
compound feed for monogastric animals (eg poultry and pigs). It has 10 feed mills
and five blend plants at 13 sites throughout the UK and also operates one toll-
milling blend site. ForFarmers UK does not sell any of its feed produced in the UK
outside the UK.®

" 2Agriculture also has an extrusion plant which manufactures ExtruPro. ExtruPro is a blend of full fat rapeseed and field
beans produced by an extrusion process. It is used as a partial soy replacement; Final Merger Notice submitted to the
CMA on 10 September 2024 (FMN), footnote 1.

2 Ashurst LLP’s email to the CMA dated 28 October 2024, 13:51.

3 2Agriculture is a wholly owned subsidiary of Amber REI Holdings Limited (AREIL), which in turn is wholly owned by
Boparan Private Office Limited (BPO); FMN, paragraph 2.2.

4 FMN, paragraphs 2.2-2.3.

5 FMN, paragraph 2.4. ForFarmers UK’s direct parent company is ForFarmers UK Holdings Limited.

6 FMN, paragraph 2.5.



30. The combined turnover of ForFarmers in the year ending 31 December 2023 was
approximately €2,974.7 million” worldwide and approximately €747.2 million8 in
the UK.®

Merger

31. On 5 April 2024, Boparan (via 2Agriculture) and ForFarmers (via ForFarmers UK)
entered into two APAs'?, whereby ForFarmers agreed to the sale of two of its feed
mills located at Burston (Norfolk, East Anglia) and Radstock (Somerset, South
West), respectively, along with certain related assets. The assets that are agreed
to be transferred to Boparan under the APAs comprise:

(@)

(c)

the Burston and Radstock feed mills, including freehold property and
equipment located at each of the sites (eg machinery, tools, furniture,
vehicles (but excluding trucks/lorries), trade utensils, IT equipment);

production employees (excluding transport related employees), who are to be
transferred under the Transfer of Undertakings (Protection of Employment)
Regulations 2006 (TUPE regulations) (ForFarmers' employees engaged in
management, marketing, sales, finance or IT etc will not be transferred); and

operational supply contracts (eg forklift hire, waste services, on-site
cleaning).™

32. The Parties submitted that no customer contracts or customer volumes will be
transferred, and all current assets and liabilities in relation to the businesses
conducted from the Burston and Radstock sites will remain with ForFarmers. 12

Merger rationale

33. The Parties submitted that the strategic rationale for entering into the Merger is as
follows.

(@)

From Boparan’s perspective, with respect to the East Anglia region, the
Merger allows it to reduce production at its Stoke Ferry site by transferring
volumes to Burston in order to address environmental, health and safety, and
local community concerns (in relation to dust, noise and traffic) at Stoke
Ferry. The Parties added that in 2020, 2Agriculture applied for planning

7 £2587.4 million when using the average exchange rate for EUR v GBP for the period 1 January 2023 to 31 December

2023.

8 £649.9 million when using the average exchange rate for EUR v GBP for the period 1 January 2023 to 31 December

2023.

9 FMN, paragraphs 2.4 and 2.6.
10 Annex 2.005 to the FMN, ‘Final APA for Radstock’, 5 April 2024 and Annex 2.006 to the FMN, ‘Final APA for Burston’,

5 April 2024.

" FMN, paragraph 2.7.
2 FMN, paragraph 2.8.


https://www.ecb.europa.eu/stats/policy_and_exchange_rates/euro_reference_exchange_rates/html/eurofxref-graph-gbp.en.html
https://www.ecb.europa.eu/stats/policy_and_exchange_rates/euro_reference_exchange_rates/html/eurofxref-graph-gbp.en.html
https://www.ecb.europa.eu/stats/policy_and_exchange_rates/euro_reference_exchange_rates/html/eurofxref-graph-gbp.en.html
https://www.ecb.europa.eu/stats/policy_and_exchange_rates/euro_reference_exchange_rates/html/eurofxref-graph-gbp.en.html

permission (which was granted in 2021) for the construction of a new mill at
Snetterton to [3<]. However, in light of the significant [3<] in [3<] and [<],
2Agriculture has concluded that the project is [3<] and has [3<] of the facility
at the site for the [3<]. Therefore, the acquisition of the Burston mill is the
most viable option for 2Agriculture to maintain and enhance the production of
its in-house volumes, and to continue to serve third-party customers in East
Anglia.™®

(b) With respect to the South West region, the acquisition of the Radstock feed
mill allows Boparan to expand into a new geographic area, in order to ensure
increased [3<] for the feed supplied [5<], as well as to compete for third-party
sales in the region.

(c) From ForFarmers' perspective, the Merger allows ForFarmers to serve its
customers in East Anglia and the South West region more efficiently from a
reduced number of sites, by allowing it to spread lower fixed costs over the
same volumes. In recent years, ForFarmers has experienced a fall in
demand for pig and poultry feed, which has resulted in significant spare
capacity at a number of its sites. In particular, ForFarmers will [3<] in East
Anglia to supply feed to [$<].1°

34. The CMA’s assessment of the Parties’ stated rationale in view of the evidence in
the Parties’ internal documents is discussed in the counterfactual section below.

PROCEDURE

35. The CMA’s mergers intelligence function identified the Merger as warranting an
investigation.®

36. The CMA commenced its Phase 1 investigation on 11 September 2024. As part of

its Phase 1 investigation, the CMA gathered a significant volume of evidence from
the Parties. In response to targeted information requests, the CMA received and
reviewed internal documents from Boparan and ForFarmers. The Parties also had
opportunities to make submissions and comment on our emerging thinking
throughout the Phase 1 investigation. For example, on 9 October 2024 the CMA
invited the Parties to attend an Issues Meeting, and the Parties submitted their
views in writing. The CMA also gathered evidence from other market participants,
such as competitors and customers of poultry feed. The evidence the CMA has
gathered has been tested rigorously, and the context in which the evidence was
produced has been considered when deciding how much weight to give it.

3 FMN, paragraph 2.37(a).

4 FMN, paragraph 2.37(c).

5 FMN, paragraph 2.37(b) and (d).

6 Mergers: Guidance on the CMA's jurisdiction and procedure (CMA2), 25 April 2024, paragraphs 6.4-6.6.

9


https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure

37. Where necessary, this evidence has been referred to within this Decision.

38. The Merger was considered at a Case Review Meeting.!”
JURISDICTION
39. A relevant merger situation exists where arrangements are in progress or in

contemplation which, if carried into effect, will lead to two or more enterprises
ceasing to be distinct, and either the turnover or the share of supply test is met.

Arrangements in progress or contemplation

40. The Parties submitted that each of the two APAs should be considered
independently on the basis that each of Burston and Radstock was marketed
separately by ForFarmers, ForFarmers received offers from potential purchasers
that wished to acquire only one of the sites, the sale of each of Burston and
Radstock is governed by a separate APA, and the transactions were not inter-
conditional.'®

41. The CMA considers that both the Burston and Radstock arrangements should be
taken together and constitute a single relevant merger situation, for the following
reasons:

(a) Both transactions are between the same parties, ie Boparan and
ForFarmers;

(b) Both transactions were entered into on the same day (5 April 2024)'° and
following signing of the APAs completion was aligned to take place on the
same day, ie 30 June 2024. Boparan and ForFarmers then agreed to amend
the completion date for both transactions to 31 August 2024;2° and

(c) While the transactions were not inter-conditional and ForFarmers did receive
offers from potential purchasers to acquire only one of the sites, ultimately
ForFarmers accepted Boparan because, among others, it had offered to buy
both the Burston and Radstock feed mills.?’

7 CMA2, page 39.

8 FMN, paragraph 5.1(b).

9 Annex 2.005 to the FMN ‘Final APA for Radstock’ dated 5 April 2024 and Annex 2.006 to the FMN, ‘Final APA for
Burston’ dated 5 April 2024.

20 FMN, paragraph 2.11. At the date of the Phase 1 decision announcement, completion is prohibited from taking place
further to the CMA's decision on 1 August 2024 to impose an initial enforcement order.

21 FMN, paragraph 10.7(a).

10


https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure

Enterprises ceasing to be distinct

42.

43.

44.

45.

The term ‘enterprise’ is defined in section 129 of the Act as the activities, or part of
the activities, of a business.??

An ‘enterprise’ may comprise any number of components, most commonly
including some combination of the assets and records needed to carry on certain
activities of the business, employees working in the business, and existing
contracts and/or goodwill. However, the Act does not require that a business (or
part thereof) be of any minimum scale, or include any particular combination of
components, in order to constitute an enterprise.??

In some cases, the transfer of assets or employees alone may be sufficient to
constitute an enterprise: for example, where the facilities or site transferred, or a
group of employees and their know-how, enables a particular business activity to
be continued.?*

The Merger will result in Boparan acquiring the Burston and Radstock feed mills
and certain related assets from ForFarmers by way of two APAs. As described in
paragraph 31 above, the assets to be transferred include the freehold property and
equipment located at each of the feed mills, production employees, who are to be
transferred under the TUPE regulations, and operational supply contracts. The
CMA considers that the above items contained in the APAs enable the business
activity, ie manufacturing of feed, to be continued. The CMA therefore considers
that each of (i) Boparan and (ii) ForFarmers’ Burston and Radstock feed mills, is
an enterprise within the meaning of section 129 of the Act, and that as a result of
the Merger, these two enterprises will cease to be distinct.

Turnover test

46.

47.

The Parties submitted that the assets acquired pursuant to each of the APAs did
not generate turnover in excess of £70 million and therefore the turnover test is not
met, ie in 2023, Burston's turnover was £[3<] and Radstock's turnover was £[3<].2%

As explained above, the CMA considers the arrangements contemplated by the
two APAs form a single relevant merger situation. Therefore, taking both the
Burston and Radstock transactions together, the UK turnover exceeds £70 million

22 CMA2, paragraph 4.6.
28 CMA2, paragraph 4.8.
24 CMA2, paragraph 4.9.
25 FMN, paragraph 5.1(b).

11


https://www.gov.uk/government/publications/mergers-guidance-on-the-cmas-jurisdiction-and-procedure
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in 2023 (ie £[3<]). The turnover test in section 23(1)(b) of the Act is therefore
satisfied.?®

Conclusion

48.

49.

The CMA therefore believes that it is or may be the case that arrangements are in
progress or in contemplation which, if carried into effect, will result in the creation
of a relevant merger situation.

The initial period for consideration of the Merger under section 34ZA(3) of the Act
started on 12 September 2024 and the statutory 40 working day deadline for a
decision is therefore 6 November 2024.

COUNTERFACTUAL

50.

51.

52.

53.

The CMA assesses a merger’s impact relative to the situation that would prevail
absent the merger (ie the counterfactual).?’

For anticipated mergers, the CMA generally adopts the prevailing conditions of
competition as the counterfactual against which to assess the impact of the
merger. However, the CMA will assess the merger against an alternative
counterfactual where, based on the evidence available to it, it believes that, in the
absence of the merger, the prospect of these conditions continuing is not realistic,
or there is a realistic prospect of a counterfactual that is more competitive than
these conditions.?®

In this case, the prevailing conditions of competition would be a scenario in which
the Burston and Radstock?® mills continue to be operated by ForFarmers for third-
party feed supply. The CMA has gathered evidence on whether ForFarmers would
have continued to operate the Burston mill absent the Merger, or instead would
have either closed or sold the mill. The CMA has also gathered evidence on the
operation of Boparan’s Stoke Ferry mill and its planned development of a mill at
Snetterton and any impact these developments may have on the supply of feed to
third parties in the relevant local areas.

In particular, the CMA has assessed whether, absent the Merger:

26 Even if the sale of each of the mills was treated separately, the CMA considers that the share of supply test would be
met in relation to the Burston mill alone, given that the Parties hold more than 25% of both the (i) capacity for supply to
third parties of all feed (this includes pig feed, layer poultry, meat poultry and other poultry; ie turkey/game feed); and (i)
volumes sold to third parties, centred on Burston, with an increment.

27 CMA’s Merger Assessment Guidelines (CMA129), March 2021, paragraph 3.1.

28 CMA129, paragraph 3.12.

2% The CMA believes that no plausible competition concerns arise in relation to Radstock under any counterfactual
scenario (eg under prevailing conditions or in the event of a sale to an alternative purchaser) and therefore the
counterfactual in relation to this mill is not discussed further in this section.

12


https://assets.publishing.service.gov.uk/media/61f952dd8fa8f5388690df76/MAGs_for_publication_2021_--_.pdf
https://www.gov.uk/government/publications/merger-assessment-guidelines

54.

(@) the Burston mill would remain operating as it is (supplying third parties);
(b) the Stoke Ferry mill would continue to operate; and
(c) the Snetterton mill would be built.

Each of the above scenarios is discussed in turn below.

Operation of the Burston mill

55.

56.

57.

58.

The Parties submitted an alternative counterfactual, ie it is likely that the Burston
mill would have been purchased by another party as an ‘empty asset’° or, in the
absence of a sale, ForFarmers would have closed the Burston site and transferred
the animal feed volumes produced at Burston to Bury.3'

The Parties submitted that Burston is operating significantly [3<] and is a [5<]
site,3? and further that there are no circumstances in which ForFarmers would
have continued to operate the Burston mill for third-party feed supply.®® The
Parties also submitted that ForFarmers’ willingness to close sites is supported by
the fact that it has closed a large number of mills in the UK (ie in 1990, ForFarmers
operated 32 animal feed mills in the UK and following the Merger, its’ footprint
would be reduced to 10 mills).34

As set out in the CMA’s guidance, for the CMA to accept an exiting firm argument
at Phase 1, it would need to see compelling evidence that it was inevitable that,
absent the Merger:

(a) the firm is likely to have exited (through failure or otherwise); and, if so

(b) there would not have been an alternative, less anti-competitive purchaser for
the firm or its assets to the acquirer in question.®

Using the above framework, the CMA has considered whether it is realistic that
ForFarmers would have continued to operate the Burston mill with reference to
ForFarmers’ internal documents, public announcements and the sales process it
carried out for the Burston mill.

30 je without any customer contracts or volumes being transferred.

3T FMN, paragraph 10.5.

32 Parties’ response to the Issues Letter, dated 9 October 2024, slide 6.

33 Parties’ response to the Issues Letter, dated 9 October 2024, slide 10.

34 Parties’ additional response to the Issues Letter, dated 10 October 2024, paragraph 11.
35 CMA129, paragraph 3.21 and 3.23.

13


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1051823/MAGs_for_publication_2021_--_.pdf

Internal documents

59.

60.

For the purposes of its assessment, the CMA considered evidence of ForFarmers’
plans for its UK feed milling business, as reflected in its internal documents.

Evidence from ForFarmers’ internal documents shows that following the
abandonment of the joint venture in 2023 between Boparan and ForFarmers,36
ForFarmers undertook a strategic review of its UK feed milling business and
considered several options before choosing to pursue the divestment of the
Burston and Radstock feed mills. The internal documents show that ForFarmers’
feed mills were operating with significant spare capacity following a loss in
volumes, including as a result of the market trend towards vertical integration and
consolidation, and this was impacting profitability. ForFarmers therefore explored
several options to [<] and [3<] as part of a long-term strategy.

(@) A number of ForFarmers documents refer to the difficulties faced by the
business. For example, a [3<] extract from an FF board pack provides an
update on the UK strategy and indicates that ForFarmers’ pig, poultry and
leisure (PPL) business is facing difficulties, especially in view of further
market integration, which has put the ‘[3<] of the [3<] under pressure’. In this
context, the document discusses various options, such as a full [3<] to [3<],
which was not considered viable, and [3<] of a mix of feed mills, including
[3<] Burston to [3<] and the sale of Radstock to another feed supplier.3’
Similarly, minutes from an FF meeting on [3<] note on UK strategy that there
is ‘hardly any [3<] left for broiler and pigs in East Anglia’ and options such as
[3<] sale of [5<], Burston and Radstock are considered.38

(b) A [<] Executive Team meeting document discusses the issues the
ForFarmers UK business has faced over the years, such as not being able to
meet its [3<]3° with the current business model, [$<] of business with [$<],4°
[5<] and a reduction in the [3<] of the pig and poultry business. The
document notes that ForFarmers’ PPL business is ‘not [$<] in current
format’.#! In this light, the document discusses potential [$<] combinations
including the [3<] of ForFarmers’ [3<] business, [5<] business, a [¥<]
arrangement or the [3<] of specific feed mills in East Anglia and the South
West.#? The CMA understands that during [¥<], ForFarmers engaged with
Boparan (through 2Agriculture) for a potential [3<] arrangement, while also
continuing to explore the divestment of [3<], Burston and Radstock,*® at least

36 Internally referred to as Project Voeden. FMN, paragraph 2.29.

37 ForFarmers internal document, Annex 8.007 to the FMN, ‘UK E Board’, [¥<], pages 1-3.

38 ForFarmers internal document, Annex 8.014A to the FMN, [¥<], page 2.

39 Earnings Before Interest and Taxes (EBIT) Return on Average Capital Employed (ROACE).
40 [3<]. FMN, footnote 48.

41 ForFarmers internal document, FF_Annex_000994, [$<], pages 2-3.

42 ForFarmers internal document, FF_Annex_000994, [$<], pages 4-5.

43 ForFarmers internal document, Annex 8.008 to the FMN, ‘UK E Board’, [$<], pages 1-2.
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until [3<].%* In parallel, ForFarmers reached out to other potential purchasers
with respect to the Burston and Radstock mills.4°

(c) A [¥<]ForFarmers UK board paper details ForFarmers’ [$<] Status’.4® The
document refers to ForFarmers’ various plans of [3<] to [3<] for its PPL
business and refers to the need for a ‘total [3<]" owing to absence of ‘material
[5<].4” Around this time, ForFarmers carried out an assessment of the offers
it received from prospective purchasers for the Burston and Radstock mills.*8

61. The CMA understands that after months of assessing the various options
described above, ultimately ForFarmers decided to sell the Burston and Radstock
feed mills. Minutes of a meeting of the FF Supervisory Board dated [$<] state that
a loss is expected on pig feed, with poultry volumes expected to [3<] for the
ForFarmers UK business and refers to the effect of [3<] in the UK, being the sale
of Burston and Radstock.*® The CMA notes that this document does not refer to a
decision to close the Burston mill, but only reflects a decision to sell the Burston
and Radstock mills, following internal discussions on various available options.*°

62. Following its decision to sell, on 22 February 2024, ForFarmers publicly
announced a reorganisation of its UK business involving the divestment of two
factories, citing a loss of volumes due to increasing supply chain integration in the
market for pigs and broilers.%" Following the announcement, ForFarmers circulated
a document to its senior leadership team, with frequently asked questions (FAQs)
relating to the divestment announcement. The document refers to ForFarmers’
intention to ‘sell [3<] the two mills at Radstock and Burston, as it needs fewer
factories to meet demand for feed in the area. It further refers to its intention to find
a suitable buyer for the mills, and in the absence of a buyer, ForFarmers states
that it will close the sites.?

44 Annex 8.021 to the FMN, ‘MA Pipeline Update’, [5<], page 3. This M&A pipeline update notes that 2Agriculture
expressed an interest to acquire [3<] ‘Radstock & Burston [5<]'.

45 FMN, paragraphs 10.7 and 10.15 and Annex 2.10, to the FMN, Witness Statement of Rob Kiers, 5 September 2024,
paragraphs 59-62.

46 [3<] was used to refer to the overall strategy of improving the [$<] of ForFarmers UK. Its primary focus was to
implement [3<] measures to transform ForFarmers UK into a [$<] business by reference to three key objectives: (a)
achieving a material [3<] in [¥<]; (b) fine-tuning [¥<] (including by developing a strong [3<] to try to [3<] additional [3<]);
and (c) optimising the [5<] of the ForFarmers UK business by bringing [3<] into line with [3<]. FMN, paragraph 2.31.

47 ForFarmers internal document, Annex 8.009 to the FMN, ‘EB [5<] UK PPL’, [<], pages 2, 3 and 5.

48 ForFarmers internal document, Annex_002385, [$<].

49 ForFarmers internal document, Annex 8.016 to the FMN, [5<], page 5.

50 The Parties told the CMA that the minutes of the board meeting specifically referred to a decision to [$<] Burston if the
sale of the mill did not go ahead. The CMA requested a copy of the relevant document, but as at the date of the issuance
of this decision, this document has not been provided. Instead, the Parties submitted the FAQ document referred to in
paragraph 62 below.

51 Annex 7.001 to the FMN, 22 February 2024, page 8.

52 Appendix 1d to the Parties’ additional response to the Issues Letter, dated 10 October 2024, page 1.
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CMA'’s assessment

63.

64.

65.

ForFarmers’ internal documents show a wide range of long-standing strategies
being considered to improve the [3<] of the UK business, and to [3<] capacity in
East Anglia to address the fall in demand for pig and poultry feed, including
several [3<] measures, [3<] arrangements and varying [3<] combinations. While
some of the documents from [3<] indicate the possibility of [3<], the rest of the
documents (including later documents) focus on other measures described
above.% Even the documents which do refer to [3<], such as the minutes of the
Executive Board Meeting dated [3<] referred to in paragraph 60(a) above, do so in
the context of [3<] being one of two possibilities (ie the other being sale), for either
[5<] or Burston, and therefore do not refer to a specific decision to [3<] the Burston
mill.

Further, as demonstrated by the interest shown by potential purchasers (and as
confirmed in the internal documents of ForFarmers), evidence seen by the CMA
suggests the Burston mill was an attractive asset capable of being divested. This
is also supported by the fact that ForFarmers chose to publicly announce the
divestment, before signing any contracts, and considered that the risk of the
announcement devaluing the sales value was minimal.%*

The available evidence indicates that after considering a range of options,
described above, ForFarmers came to a decision to divest a mill in the East Anglia
region, and chose to pursue the sale of the Burston mill. Further, as noted in
paragraph 69 below, ForFarmers also reached an advanced stage in its
negotiations with an alternative purchaser, choosing to run a sales process with
[5<] potential purchasers in parallel to achieve the sale in a timely manner. As
such, the CMA does not consider that it is realistic that ForFarmers would continue
operating the Burston mill, as it does today for the supply of feed to third parties in
the future, absent the Merger.

Sale of Burston mill to an alternative purchaser

66.

The Parties submitted that ForFarmers had approached 2Agriculture, [3<],
[5<],[5<], [¥<] and [3<] in relation to the potential sale of the Burston mill. Similar to
the proposed Merger, the terms of the sale were for the acquisition of the Burston
mill alone (ie without any customer contracts, customer volumes or goodwiill).%®

53 For completeness, the CMA notes that one internal document dated [5<] refers to [5<] of the sites. However, the same
document also refers to communicating the divestment ([5<]) via a press release; Annex 8.010 to the FMN,
‘EB[3<]Strategy in Action — UK — Comms plan’, [3<]. Another internal document from [3<] refers to divestment [3<] of two
mills, however this reference is made is in the context of describing the options that were presented in the summer of
[¥<]. Annex 8.012 to the FMN, ‘UK [3<] ET Meet’, [¥<].

5 Annex 8.010 to the FMN, ‘EB [$<] Strategy in Action — UK — Comms plan’, [5<].

55 FMN, paragraph 10.7.
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67. The Parties submitted that both [3<] and [3<] are active in the downstream supply
of [3<] and [3<] and as such a sale to either of these potential purchasers would
have resulted in Burston being dedicated to in-house supply.®® The Parties further
submitted that during ForFarmers’ discussions, [3<] stated that it intended to use
the Burston mill to produce in-house volumes and it is important for the CMA to
ensure that any potential supply by a vertically integrated purchaser to third-party
customers is not to third-party farms that are contracted to that purchaser, as
these are effectively in-house supplies.®”

68. The Parties further submitted that while the remaining potential purchasers (ie
[5<], [3<] and [3<]) are not vertically integrated and it is likely that these companies
would have used the Burston mill to supply third-party customers, ForFarmers only
received verbal expressions of interest as opposed to formal offers for the Burston
mill from these potential purchasers and it is unclear whether these reflected a
serious interest to purchase the site.%®

Sale to [<]

69. As submitted by the Parties, evidence shows that [3<] made an indicative non-
binding offer for the purchase of the Burston mill and until [3<], ForFarmers and
[5<] were in discussions about the terms of a potential sale.®® ForFarmers’ internal
documents show that from as close as [3<] to the date of the Merger, ForFarmers
had plans to ‘enter into final discussions with buyers’, including both 2Agriculture
and [¥<] in parallel, [¥<], with a goal to sign the asset purchase agreements.®°

70. Similarly, [3<] submitted that it had completed its due diligence, was substantially
through with negotiation of legal agreements and considered itself very close to
completing the deal with ForFarmers, at which point ForFarmers notified [3<] that it
could not progress as another potentially interested party had made contact and
was proposing to acquire both the Burston and Radstock feed mills as a
package.®' [5<] told the CMA that it would be [5<] if [$<].62

71. Moreover, [5<] submitted that its strategy to [5<] played a key role in its decision to
bid for the Burston feed mill®3 and whilst [$<] would intend to internalise some of
the volume of Burston, a small but material proportion of the capacity would be
used for third-party feed.®* The CMA notes that [5<] is not currently active in the

56 FMN, paragraph 10.9.

57 Parties’ response to the Issues Letter, dated 9 October 2024, slide 10.

58 FMN, paragraph 10.11-10.12.

5 FMN, paragraph 10.7(a).

60 ForFarmers internal document, Annex 8.013 to the FMN, ‘UK Projects EB approval’, [<], page 1.

61 Note of call with a third party, June 2024.

62 Note of call with a third party, June 2024.

63 Note of call with a third party, June 2024.

64 Third-party response to the CMA'’s request for information. [$<] confirmed to the CMA that the reference to capacity for
third-party feed is intended for independent growers, and not to [3<] contracted farms and that the latter would be
considered as part of its own supply chain.
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supply of meat poultry feed to third parties in East Anglia, so the use of capacity at
Burston for third-party feed supply would result in [3<] entering the market for the
supply of meat poultry feed to third parties.

Evidence from other third-parties

72. The CMA also gathered evidence directly from other potential alternative
purchasers, and considers this evidence supports the Parties’ submissions that
there was some interest from a range of purchasers, including purchasers who
would have operated the Burston mill for supply to third parties.®

73. The CMA received the following evidence from third parties.

(a) [3<] told the CMA that following an initial visit to the Burston site, it did not
proceed to submit a bid given the response timescales for bid submission
and for internal business reasons. [<] noted that had it purchased the
Burston mill, it would have used it predominantly for its own supply.®®

(b) [3<] had briefly considered acquiring the Burston mill and made an initial
enquiry, but ForFarmers communicated that they had almost completed a
deal. [<] did not pursue this any further as its [3<] aspiration has been to
[5<]. If there was a chance to buy the mill, [3<] interest would have been
restricted to using the Burston mill [5<].6” The CMA notes that [3<] is [<]
third-party supplier in East Anglia.

(c) [3<] declined ForFarmers’ invitation for a potential sale of the Burston mill as
geographically, Burston was not a good fit for its business. [$<] is a multi-
species business and there is not an opportunity for multi-species businesses
to operate in East Anglia as there would be in other parts of the country.®

(d) [3<] told the CMA that it indicated some interest initially due to its long-
established presence in East Anglia, where it manufactures multi-species
feed. It engaged with ForFarmers for nearly a month but did not eventually
make an offer as it considered the Burston mill too large for its requirements.
Specifically, the Burston mill is structured to do pig and poultry feed for long
runs, whereas [3<] also wants to manufacture cattle and game feed, as well
as do feed bags and smaller runs. Overall, the purchase did not fit
strategically for [3<].6°

65 FMN, paragraph 10.7.

66 Response to the CMA questionnaire from a third party, September 2024.
67 Note of call with a third party, June 2024.

68 Note of call with a third party, July 2024.

69 Note of call with a third party, July 2024.
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CMA'’s assessment

74. In view of the evidence set out above, the CMA considers that while there was
some initial expression of interest from non-integrated third-party feed suppliers,
they did not eventually submit formal offers to ForFarmers because the Burston
mill was not a strategic fit, including because of its location or size. Considering
the evidence the CMA received, none of these third parties submitted formal offers
to buy the Burston mill, and all withdrew their interest in the mill early on. The CMA
does not therefore consider these third parties to be realistic alternative
purchasers. Further, in line with the CMA’s practice not to have as its
counterfactual a sale of the target firm to a purchaser that could realistically result
in a referral for an in-depth Phase 2,7° an acquisition by [3<] should not be used as
the counterfactual scenario.

75. Evidence received from one of the vertically integrated feed suppliers, [3<],
indicates that not only did they not submit a formal offer for business reasons, but
the Burston mill would have been predominantly used for in-house volumes, had
they purchased it. Therefore, the CMA does not consider this third-party to be a
more competitive realistic alternative purchaser.

76. Finally, the CMA considers that the evidence it has received shows that
ForFarmers had reached a very advanced stage in negotiations with [3<] (which is
not currently active in the supply of meat poultry feed to third parties in East
Anglia), it remained an interested purchaser and also intended to use a small but
material proportion of the Burston mill capacity for third-party feed supply.
Therefore, the CMA considers that the evidence received supports the existence
of a less anti-competitive purchaser (further discussed in the competitive
assessment section below); as such the CMA considers that limb 2 of the exiting
firm test, which provides that there would not have been an alternative, less anti-
competitive purchaser, is not met. Since the second limb of the test is not met, the
CMA considers that it does not need to conclude on limb 1 of the exiting firm test,
ie on whether it is inevitable that ForFarmers would have closed the Burston mill
absent the Merger.

Conclusion

77. As set out in further detail above, the CMA considers that [3<] was at an advanced
stage of negotiations with ForFarmers for the sale of the Burston mill and would
use a small but material proportion of the Burston capacity for third-party feed
supply. Therefore, the CMA considers that the evidence supports the existence of
an alternative less anti-competitive purchaser, and the second limb of the exiting
firm test is not met.

70 CMA129, paragraph 3.11.
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78. As explained in paragraph 65 above, the CMA does not consider the prevailing
conditions of competition, where ForFarmers continues to operate the Burston mill
for third-party feed, to be the relevant counterfactual, as the evidence suggests
that ForFarmers had a long-term strategy to reduce capacity in East Anglia, and
after considering numerous options decided to proceed with the sale of Burston,
running a sales process to an advanced stage with [3<] purchasers in parallel.

79. The CMA therefore considers a sale to an alternative purchaser to be the relevant
counterfactual.

Operation of the Stoke Ferry mill

80. To identify the relevant counterfactual, the CMA has considered what would have
happened to Boparan’s Stoke Ferry mill absent the Merger, ie whether it would
have remained independent and operational.

81. The CMA has also considered evidence of Boparan’s plans in relation to the
continued operation of the Stoke Ferry mill post-Merger in this section, the impact
of which is discussed further in the competitive assessment section, below at
paragraphs 137 to 140. The Stoke Ferry mill produces a significant amount of feed
for supply to third parties in the relevant local area, and as such, the continued
operation of this mill post-Merger would make a material difference to the
competitive assessment (ie in terms of the level of capacity available to third
parties in the relevant local areas).

Parties’ submissions

82. The Parties submitted that in the absence of the Merger, Boparan would have
sought to keep the Stoke Ferry mill operational [3<], whilst managing the health
and safety and environmental issues, which are referred to below.”"

83. The Parties submitted that post-Merger Boparan intends to transfer [5<] volumes
produced at its Stoke Ferry mill to the Burston site (as described in paragraph
33(a) above). They submitted this will allow Boparan to utilise the Stoke Ferry site
to continue to produce poultry feed for both internal use and for third parties.”? The
Parties submitted that post-Merger approximately:”3

(a) [50-100] kilo-tonnes (kT) of capacity at Stoke Ferry will be dedicated to the
production of in-house volumes (including approximately [0-50]kT of capacity
that will be used to produce breeder feed for [3<]); and

" FMN, paragraph 14.29.
72 FMN, paragraph 10.13.
73 FMN, paragraph 14.30-14.34.
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84.

85.

86.

(b) [100-150]KT of capacity at Stoke Ferry will be dedicated to the production of
poultry feed supplied to third-party customers (ie [100-150]kT to serve
existing customers and [0-50]kT of spare capacity to compete for additional
third-party customers) in East Anglia.

The Parties further submitted that Boparan’s intention, based on compelling
business reasons, is to continue operating the Stoke Ferry mill and supply third-
party customers, post-Merger.”* Referring to a [5<] investment paper prepared for
the 2Agriculture Board, the Parties submitted that whilst this paper refers to the
possibility of [3<] Stoke Ferry and transferring volumes to Burston, this was in the
context of the enforcement notice that was issued by the Health & Safety
Executive (HSE) in February 2024 that could have resulted in the forced closure of
the Stoke Ferry site.”®

With respect to keeping the Stoke Ferry mill open post-Merger, the Parties
submitted that:

(a) Boparan has [3<] demand for poultry feed in East Anglia and it anticipates
that demand will [3<] in future. Buying Burston and running Stoke Ferry at
reduced volumes allows Boparan to [3<] in East Anglia, in order to meet
current and future demand, whereas [5<] of the Stoke Ferry mill would leave
it with [5<].76

(b) Keeping Stoke Ferry open allows Boparan to [3<] volumes from [3<] and [<]
and produce [<] feed at a [3<] cost. [5<] volumes from [3<] and [3<] will
avoid [¥<].77

(c) Stoke Ferry’s [5<] has improved, and it is more [3<] to keep Stoke Ferry open
[5<] (eg EBITDA is higher in the scenario when Stoke Ferry is kept open).
There are also strategic benefits to keeping the mill open, as it allows
Boparan to deal with [3<] at [3<] and avoid having to [3<] in such
circumstances. Running two sites also reduces [3<] by reducing the number
of [5<]’ completed by its drivers and trucks;”® and

(d) No 2Agriculture documents contain detailed plans for the [3<] of Stoke
Ferry.”

With respect to supplying third-party customers post-Merger, the Parties submitted
that:

74 Parties’ response to the Issues Letter, dated 9 October 2024, slide 20.

75 Parties’ additional response to the Issues Letter, dated 10 October 2024, paragraph 3.
76 Parties’ response to the Issues Letter, dated 9 October 2024, slides 23-24.

7 Parties’ response to the Issues Letter, dated 9 October 2024, slides 24.

8 Parties’ response to the Issues Letter, dated 9 October 2024, slides 25-26.

9 Parties’ response to the Issues Letter, dated 9 October 2024, slide 39.
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(@) Third-party sales have a [3<] than in-house sales and third-party customers
provide a strategic benefit to Boparan by allowing it to [3<];8°

(b) Boparan has a history of supplying third-party customers since 2013 and the
business plan for Snetterton underlines Boparan's commitment to third-party
volumes in the long-term, which are crucial to the future mill’s profitability;2’
and

(c) Boparan prioritises third-party volumes in the event of a breakdown, as
otherwise customer relationships could be damaged, resulting in a loss of
third-party volumes.??

Internal documents

87.

88.

89.

The CMA received a number of internal documents from Boparan, which discuss
its strategic options with respect to the Merger and the Stoke Ferry mill in
particular.

Regarding the situation absent the Merger, internal documents consistently
indicate that the Stoke Ferry mill would have remained operational in the absence
of alternative capacity in East Anglia. For instance, despite ongoing issues with the
Stoke Ferry mill, it produces a significant volume of poultry feed for internal use
(and third-party customers), and as such remains an important mill for Boparan in
the absence of alternative capacity in the area.®

Broadly, the internal documents produced since [3<] describe a series of issues
with the Stoke Ferry mill. In this context, 2Agriculture’s Board recommended the
[5<] of the Stoke Ferry mill with [3<] its volumes (including [5<] and [3<] volumes)
moving to the Burston mill post-Merger. For example:

(@) A presentation on strategic options from [3<], prepared for the 2Agriculture
Board, discusses the Burston opportunity and considers a number of ‘pros
and cons’ of purchasing the Burston mill, retaining the Stoke Ferry mill, and
building the new Snetterton mill. Importantly, the document views the Burston
acquisition as a [3<] opportunity [5<] the Stoke Ferry mill and puts forward a
proposal to [5<] the Stoke Ferry mill ([3<]) with its volumes transferred to
Burston. In a scenario where Boparan retains Stoke Ferry, it describes the
3<7 of the mill as having a [3<] of [3<], [3<T, difficult to maintain [3<], [5<]
site to run, inevitable environmental issues, and not taking advantage of the

80 Parties’ response to the Issues Letter, dated 9 October 2024, slide 28.

81 Parties’ response to the Issues Letter, dated 9 October 2024, slide 29.

82 Parties’ response to the Issues Letter, dated 9 October 2024, slide 30.

83 Boparan internal documents, Annex 8.003 to the FMN, [<], page 2 and 2AG_Annex_003170, [5<], page 1. Further,
as referred to in paragraph 82 above, the Parties did not contest that the Stoke Ferry mill would have been kept
operational, absent the Merger.
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site’s planning permission for housing.8* The 2Agriculture Board ultimately
recommended to move forward with the Burston acquisition, which would
provide a ‘timely solution to the current [3<] Stoke Ferry... and allow the [3<]
of the Stoke Ferry site [5<]'.85

(b) 2Agriculture’s ‘[3<] strategic plan’ presentation from [3<] describes Stoke
Ferry as being at [3<] and that it ‘may only [3<] another [5<] even with
substantial [$<]'.88 While a 2Agriculture Board investment paper from [5<]
considers in an annex a scenario where both Stoke Ferry and Burston are
kept open and indicates that ‘running [Stoke Ferry] at [<] will reduce [<]
requirements and increase its [3<]’, the proposal presented in the main
document is to [3<] Stoke Ferry and transfer volumes to Burston, noting an
enterprise value of [<], based on producing [3<] current Stoke Ferry volume
at Burston.®’

(c) Shortly thereafter, on [3<], an email exchange between senior group
management highlights the HSE'’s recent enforcement notice and notes that
the Burston acquisition [3<] Stoke Ferry’ which is at [3<] and a [3<] to the
supply chain.® Similarly, a 2Agriculture investment paper considers the
Merger ‘will mitigate the real possibility of [3<] of Stoke Ferry (current
enforcement notice served by HSE — Dust)’.89

(d) As described above in paragraph 84, a [3<] investment paper prepared for
the 2Agriculture Board (ie [5<] before signing the APAs), reiterates the
rationale of the Burston acquisition as one where the Stoke Ferry mill would
be [5<], allowing 2Agriculture to maintain its [3<] without having to spend in
excess of £[3<] to build a new mill at Snetterton or to spend £[3<] over the
next [3<] years ‘just to keep the [3<]. The document also notes that
management does not consider that external customers would have
concerns with the transaction.*°

90. Since the signing of the APAs (on 5 April 2024), internal documents propose a
reduction of volumes at Stoke Ferry, as opposed to [$<] the mill. For example, a
[5<] Merger investment case presentation, while acknowledging the issues with

84 The CMA notes that an earlier document from [5<], which provides an update on Amber REI’s ‘strategic land and
planning’ refers to ensuring that the planning permission in place for 100 dwellings at Stoke Ferry is preserved. Boparan
internal document, 2AG_Annex_000959, page 2.

85 Boparan internal document, Annex 8.003 to the FMN, [$<], pages 2-6. The CMA also notes that during its phase 1
investigation, Stoke Ferry mill experienced [3<] resulting in a [3<] of poultry feed volumes, suggesting that the Stoke
Ferry mill is [3<] and in [3<]; Ashurst LLP’s emails to the CMA dated 4 September 2024, 21:18 and 13 September 2024,
13:51.

86 Boparan internal document, 2AG_Annex_003293, [<], page 2.

87 Boparan internal document, Annex 8.006 to the FMN, [$<], pages 3 and 21.

88 Boparan internal document, 2AG_Annex_003433, [<].

89 Annex 8.004 to the FMN, ‘[¥<] slides’, [¥<], page 3.

9 Boparan internal document, Annex 8.004 to the FMN, [$<], pages 2—4. Earlier documents from [$<] and [$<], both set
out the intention to transfer [<] volumes from Stoke Ferry to Burston. See Boparan internal document,
2AG_Annex_003456, slide 7 and 2AG_Annex_003491.
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9.

Stoke Ferry mill, proposes to reduce volumes at Stoke Ferry by transferring [3<]
volumes to Burston and thereby increasing the [3<] of Stoke Ferry to [3<]. The
document indicates that this would give 2Agriculture ‘valuable [5<] in the East
Anglia region.®

Similarly, on [3<], updated financials are shared internally which show the revised
impact to the budget of the Merger now keeping Stoke Ferry open®? followed by an
investment case paper from [3<], which proposes the purchase of the Burston mill
and retention of Stoke Ferry as the correct strategy from a financial, operational,
employment and feed supply chain perspective in that region and includes a
financial justification for keeping Stoke Ferry open, including an expected increase
in EBITDA.®3

CMA'’s assessment

92.

93.

The CMA considers that the internal documents leading up to the Merger from [3<]
until [5<], including board level documents, discuss the potential [3<] of the Stoke
Ferry mill following the Merger owing to a range of issues with the site and the
benefit Boparan can gain from converting the site to housing. While the Parties
submitted that the [5<] investment paper discusses the possibility of [3<] Stoke
Ferry only in the context of the HSE enforcement notice, the evidence set out
above shows that internal documents from at least as far back as [3<], ie before
the issuance of the enforcement notice, discuss [3<] of Stoke Ferry following the
Merger. Further, with respect to the Parties’ submission that there are no
2Agriculture internal documents that discuss detailed plans to [3<] Stoke Ferry, the
CMA notes that the Parties’ acknowledged that there are also no internal
documents that discuss detailed plans to reduce capacity at Stoke Ferry to keep it
operational post-Merger.® Therefore, the CMA cannot place any weight on the
Parties’ submission that the lack of detailed plans to [3<] Stoke Ferry suggests it
would remain open.

The documents, therefore, show a clear rationale of the Merger is to allow for the
closure of the Stoke Ferry mill, with volumes transferred over to the Burston mill.
The CMA considers that, absent the Merger, it is realistic that Boparan would
continue to operate Stoke Ferry in the absence of alternative capacity in East
Anglia (eg if it does not build a new mill at Snetterton) given the significant volume
of poultry feed produced at Stoke Ferry and its importance for internal (and third-

party) supply.®®

91 Boparan internal documents, 2AG_Annex_003627, [$<], pages 2, 5 and 17.

92 Boparan internal document, 2AG_Annex_003616, [<].

93 Boparan internal document, Annex 8.005 to the FMN, ‘[5<] — Investment Summary’, [<], slide 2.

9 Parties’ oral submission during the Issues Meeting, dated 9 October 2024.

9 As noted in paragraph 51 above, the appropriate test for the CMA's assessment at Phase 1 is whether a scenario is
‘realistic’, as opposed to ‘likely’.
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94.

95.

The CMA considers that Boparan, at present, supplies feed to third parties, which
is important for mill efficiency (as further discussed below in the competitive
assessment). While internal documents do not suggest that Boparan would stop
supplying feed to third-party customers altogether post-Merger, the CMA
considers that the Parties’ submissions in relation to avoidance of double
marginalisation as a result of in-sourcing volumes (and therefore as a rationale for
being vertically integrated from the supply of feed to the production of meat) as set
out above in paragraph 85(b), undermine the Parties’ argument that Boparan has
commercial incentives to continue to supply third-party customers. Moreover, the
CMA considers that Boparan’s strategy is to remain a vertically integrated player,
and it does not currently operate any mills predominantly for supply to third parties.
Therefore, while the CMA considers that Boparan intends to transfer some third-
party feed volumes from Stoke Ferry to Burston post-Merger, it is not realistic for it
to continue operating Stoke Ferry primarily for third-party feed supply in the event
the Merger goes ahead.

With respect to the internal documents produced after the signing of the APAs,
which sees retention of the Stoke Ferry mill along with the purchase of the Burston
mill, the CMA considers that it is not apparent why the EBITDA expectations
suddenly change, when only [3<] earlier in [3<] (and for a considerable period of
time before that) it was considered that even substantial [3<] would not result in
improvements to the EBITDA at Stoke Ferry.®® The CMA considers that it cannot
place significant weight on the later documents as, although like the earlier
documents these were prepared in anticipation of the Merger, they were prepared
around the time of the Parties’ submissions to the CMA in relation to the Merger,
suggesting that these may therefore have been influenced by expected
engagement with the CMA.

Conclusion

96.

Absent the Merger, evidence supports that in the absence of an alternative mill or
option to meet Boparan’s feed requirements, the Stoke Ferry mill would have been
kept operational for as long as possible to ensure the continued supply of feed
volumes, in particular for in-house use. Compared with the counterfactual, the
CMA considers that there is a realistic prospect that Boparan would close the
Stoke Ferry mill post-Merger and supply at least some of the third-party feed
volumes from the Burston mill instead, given consistent contemporaneous

9% The Parties submitted that the increase in EBITDA at Stoke Ferry (and Burston) which results from keeping Stoke
Ferry open occurs as it is not necessary to run the mills at low levels of utilisation while volumes are transferred to
Burston, and Stoke Ferry is prepared for [5<]. However, the CMA notes that the change in EBITDA does not arise as a
result of any new information or occurrence of any new event. Even though the information would have been available
when earlier documents were prepared, for example when the scenario was set out as part of an annex to the
2Agriculture Board investment paper from [$<], the financial analysis showing the increase in EBITDA is only calculated
later, in [3<].
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evidence showing that Boparan viewed the Merger as an opportunity to close the
Stoke Ferry mill.

Snetterton mill

97.

98.

99.

100.

As noted above in paragraph 33(a), Boparan submitted that in light of the
significant [3<] in [<], it has concluded that the Snetterton project is [><] and has
[5<] construction of the facility. While the Snetterton mill is currently [3<], the
Parties further submitted that in order to meet [3<] over the next [<], Boparan has
plans to build the said mill, with a capacity of [600-650]kT, ie enough to replace the
Stoke Ferry mill and add significant [$<] in East Anglia.®’

Evidence from Boparan’s internal documents suggests that the rationale behind
the Snetterton project was to replace the Stoke Ferry mill,®® but this has been [$<]
with no definitive [3<] for its construction. Monthly board packs between [3<] until
[5<], and other documents discussing capital projects, describe the Snetterton
project as being ‘[¥<]',%° especially due to the [5<] associated with building the
mill.19% 197 |n parallel, evidence also suggests that plans to build the Snetterton mill
have not been [$<] altogether'%? and efforts are being made to ensure that
planning permission does not [<].103

The CMA considers that Boparan’s internal documents do not indicate that the
decision to proceed with the construction of the Snetterton mill [3<] (the project
has been [3<] on numerous occasions) but considers that Boparan’s long-term
plans envisage [3<] in [3<], though at this stage it is not sufficiently clear whether
that [3<] would be through constructing Snetterton, as there may be other options
available to Boparan. The CMA also considers that the decision [3<] with the
construction of the Snetterton mill, at present, could be related to the Merger. The
internal documents reviewed by the CMA in relation to the Snetterton mill overlap
in timing with the consideration of the Merger, and as explained in paragraph 89(d)
above, the Merger was seen as a way to replace the Stoke Ferry mill without
requiring Boparan to spend in excess of £[3<] to build the Snetterton mill.

The CMA has therefore not taken this new mill into account in the counterfactual
but has instead considered this further in the competitive assessment section
below.

97 Parties’ response to the Issues Letter, dated 9 October 2024, slide 13.

98 Boparan internal document, 2AG_Annex_002559, [<].

99 Boparan internal documents, Annex 9.002 to the FMN, [$<], page 25 and 2AG_Annex_000959, [¥<], page 3.

100 Boparan internal document, 2AG_Annex_001223, [5<], page 5; Boparan internal document, Annex 8.003 to the FMN,
‘Strategic options’, [5<], page 3.

101 Third-party evidence available to the CMA also suggests that the costs of building a new mill have increased. For
example, one third party noted that the costs of building a new mill have increased by nearly 50% in the last three years.
Note of call with a third party, July 2024.

102 Boparan internal document, Annex 16.001 to the FMN, ‘2Agriculture Strategic Growth Plan’, [5<], page 11.

103 Boparan internal document, 2AG_Annex_003552, [5<], page 1 and 2AG_Annex_003170, [¥<], page 1.
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Conclusion on counterfactual

101.  Taking the above evidence in the round, the CMA considers a sale of the Burston
mill to an alternative purchaser to be the relevant counterfactual. With respect to
the Stoke Ferry mill, the CMA considers that it is appropriate to assess the Merger
against a counterfactual where the Stoke Ferry mill continues to operate for the
rest of its lifespan. As explained above, if the Merger went ahead, the CMA
believes that it is realistic that Boparan would proceed with the closure of the
Stoke Ferry mill in the foreseeable future.

COMPETITIVE ASSESSMENT

Background and nature of competition

102. ForFarmers and Boparan (through 2Agriculture) overlap in the production and
supply of conventional (ie non-organic) compound feeds for poultry in the UK. 104
The UK poultry sector is an important industry for consumers.'% In addition, the
volume of broiler meat production in the UK has increased year on year'% and
evidence suggests that the demand for poultry feed is expected to either rise or
stay the same over the next few years. %’

103.  Animal feeds typically contain a combination of agricultural products (such as
wheat and soy) and pre-mix (ie additives)'%® and can be produced in multiple
forms:

(a) straights or singles, are a single agricultural product (eg soy) that undergoes
very limited processing and can be used to home mix feed or as an input into
blended and compound feeds;

(b) blends, contain a combination of agricultural raw materials (eg soy and
wheat) that are mixed together. Blends are not ground and keep their original
form; and

(c) compounds, contain a combination of agricultural raw materials (similar to
blends) but are milled (ie ground) and then formed into pellets, meal or
crumble form. The combination of agricultural raw products and the final form

104 FMN, paragraph 12.4.

105 Chicken consumption rockets ahead when compared with other proteins - Poultry Network and All you need to know
about the British poultry meat sector (countrysideonline.co.uk)

106 United Kingdom Poultry and Poultry Meat Statistics — January 2024 - GOV.UK (www.gov.uk), Table 4.4.

107 Response to the CMA questionnaire from third parties, September 2024. See also Boparan internal document, Annex
16.001 to the FMN, ‘2Agriculture Strategic Growth Plan’, [5<], page 6, which notes that ‘a projected [3<] in per capita
consumption of poultry meat is resulting in [3<] for poultry feed’ and Parties’ response to the Issues Letter, dated 9
October 2024, slide 13 which states that ‘Boparan Group expects, and is planning for, a [3<] in the demand for chicken
meat volumes over the next [3<]'.

108 FMN, paragraph 12.1. Also, Anticipated joint venture between ForFarmers N.V. and Boparan Private Office Limited,
[ME/7007/22] (ForFarmers/Boparan JV), paragraph 28.
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https://www.countrysideonline.co.uk/articles/all-you-need-to-know-about-the-british-poultry-meat-sector/
https://www.countrysideonline.co.uk/articles/all-you-need-to-know-about-the-british-poultry-meat-sector/
https://www.gov.uk/government/statistics/historical-statistics-notices-on-poultry-and-poultry-meat-production-2024/3b3e7b39-7fa8-442c-9795-8ff054904222#:%7E:text=January%202024%20in%20comparison%20to,0.6%20million%20chicks%20%2D%20table%203.3
https://assets.publishing.service.gov.uk/media/63ea50198fa8f56139fc0c3f/ForFarmers_Boparan-_SLC_Decision_.pdf

104.

105.

106.

107.

108.

of the feed will depend on the dietary requirements of the animal and the
preferences of the farmer.%°

Some species, such as pigs and ruminants (cattle and sheep) can be fed all of the
feed types described above. However, the digestive systems of poultry typically
require the feed to be ground and therefore provided as a compound. In practice,
the majority of pigs and poultry (which are both monogastric animals) are fed with
compound feed in the UK.'"0

The production lines for pig and poultry are similar. Based on the Parties’
submission, switching production between the two is possible and typically
requires: (i) the right raw materials, of which ¢.85%-90% are the same; (ii) flushing
between production to avoid cross contamination; and (iii) changing settings to
produce different size pellets.!"

Poultry feed comprises two sub-categories of feed:

(@) meat poultry feed includes feed for ‘broiler’ chicken (the term used for
chickens reared for meat) as well as feed for other poultry reared for meat
such as turkey or duck. Meat poultry feed requires pelleting post grinding and
mixing to provide the birds with the form of feed they need and has a higher
protein content; and

(b) layer poultry feed is used to feed egg-laying hens, and has higher proportions
of phosphorous, vitamins, minerals and calcium.''?

As discussed in paragraph 28, Boparan is active across the poultry food
production and supply chain, through its feed milling operations (upstream, via
2Agriculture) and through its farming (via H2S) and processing operations
(downstream, via 2SFG).""® Therefore, it is vertically integrated. Evidence
suggests that the poultry industry has been moving towards greater vertical
integration in recent years."4

As set out below in paragraph 191 the overall market for the supply of chicken''® is
concentrated, with three firms — Boparan, Moy Park and Avara — accounting for
nearly 80% of the supply. Similarly, the UK compound feed industry has also seen
consolidation in recent years.'"®

109 FMN, paragraph 12.2. Also, ForFarmers/Boparan JV, paragraph 28.
"0 FMN, paragraph 12.3. Also, ForFarmers/Boparan JV, paragraph 29.
"1 FMN, paragraph 14.42.

"2 ForFarmers/Boparan JV, paragraphs 30-31.

"3 FMN, paragraph 11.2. Also, ForFarmers/Boparan JV, paragraph 32.
14 Notes of calls with third parties, June and July 2024.

5 In terms of volume of chickens slaughtered.

116 ForFarmers/Boparan JV, paragraph 35.
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https://assets.publishing.service.gov.uk/media/63ea50198fa8f56139fc0c3f/ForFarmers_Boparan-_SLC_Decision_.pdf
https://assets.publishing.service.gov.uk/media/63ea50198fa8f56139fc0c3f/ForFarmers_Boparan-_SLC_Decision_.pdf
https://assets.publishing.service.gov.uk/media/63ea50198fa8f56139fc0c3f/ForFarmers_Boparan-_SLC_Decision_.pdf
https://assets.publishing.service.gov.uk/media/63ea50198fa8f56139fc0c3f/ForFarmers_Boparan-_SLC_Decision_.pdf
https://assets.publishing.service.gov.uk/media/63ea50198fa8f56139fc0c3f/ForFarmers_Boparan-_SLC_Decision_.pdf

Market definition

109.  Where the CMA makes an SLC finding, this must be ‘within any market or markets
in the United Kingdom for goods or services’. An SLC can affect the whole or part
of a market or markets. Within that context, the assessment of the relevant
market(s) is an analytical tool that forms part of the analysis of the competitive
effects of the merger and should not be viewed as a separate exercise.'"’

110.  Market definition involves identifying the most significant competitive alternatives
available to customers of the merger parties and includes the sources of
competition to the merger parties that are the immediate determinants of the
effects of the merger.™"®

Product market

111.  The Parties submitted that irrespective of the CMA’s findings on the product
market definition, there is no realistic prospect of an SLC in relation to the Merger.
However, referring to the CMA’s recent decision in ForFarmers/Boparan JV, the
Parties submitted that the definition adopted by the CMA is unduly narrow and
ignores important supply-side substitution between different forms of animal
feed.® In ForFarmers/Boparan JV, the CMA concluded that the most appropriate
product market was the supply of meat poultry feed and the supply of layer poultry
feed, taken separately.?®

112.  The Parties submitted that there is significant supply-side substitutability between
broiler poultry feed and layer poultry feed, which is evidenced by the fact that (i)
poultry feed for broilers and layers is produced at the Burston and Radstock mills,
using largely the same equipment, (ii) many of the Parties’ competitors produce
both broiler and layer poultry feed, very often at the same mill, and (iii) switching
between poultry feed products is a straightforward process and can be done on
the same day at almost no, or little, cost.'?’

113.  The Parties also submitted that there is significant supply-side substitution
between poultry feed and pig feed, also evidenced by the fact that the Burston and
Radstock mills produce feed for poultry and pigs, and the production processes for
pig and poultry feeds are similar (eg they involve the same weighing, dosing,
mixing and grinding steps, and production lines are therefore the same for both
species). The Parties also submitted that in previous merger reviews the CMA
concluded that it was not necessary to further segment monogastric feed due to

7 CMA129, paragraph 9.1.

118 CMA129, paragraph 9.2.

"9 FMN, paragraph 12.8.

120 ForFarmers/Boparan JV, paragraph 72.
21 FMN, paragraph 12.9.
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114.

115.

ease of supply-side substitution and there are recent examples of ForFarmers
switching from the production of pig to poultry feed (and vice versa).'??

The CMA considers that it has not received evidence which warrants a departure
from the recent approach adopted by it in Boparan/ForFarmers JV, where it
considered that the conditions for aggregating meat poultry feed and layer poultry
feed on the basis of supply-side substitutability were not met, and further that other
types of monogastric feed (ie pig feed) did not form part of the same relevant
market.2® Nevertheless, the CMA has taken into account the constraint from
capacity which may be switched between feed for (i) poultry and other
monogastric animals (ie pigs) and (ii) meat poultry and layer poultry feed, in the
competitive assessment below.

As regards its assessment of vertical effects as a result of input foreclosure
(discussed from paragraph 165 below), the CMA considers that it has not received
any evidence which warrants a departure from its recent approach adopted in
Boparan/ForFarmers JV, where it considered that the appropriate product market
was the downstream supply of poultry meat,'?* which is also consistent with its
previous decisions. 2

Geographic market

116.

117.

The Parties referred to the CMA’s recent decision in ForFarmers/Boparan JV,
where the CMA adopted a geographic market of a [70-80] mile catchment area
around the parties’ mills, by calculating the average 80" percentile distance, based
on sales of poultry feed to third parties.'?® The Parties submitted that whilst they
agree that adopting an average catchment area is likely to be more reliable than
calculating site-specific catchment areas, they consider that adopting this
approach ignores the strong competitive constraint imposed by mills that are
located a relatively short distance away.'?’

The CMA considers that there is no reason to depart from its recent approach to
the geographic market definition in Boparan/ForFarmers JV as third-party
evidence does not indicate that there has been a significant change in the distance
at which feed is delivered.?8

122 FMN, paragraph 12.10.
123 ForFarmers/Boparan JV, paragraphs 66 and 69.

124 ForFarmers/Boparan JV, paragraph 71.

125 Completed acquisition by Boparan Private Office, via Amber REI Holdings Limited of Banham Poultry, [ME/6975/21]

(Boparan Private Office/Banham), paragraphs 55-57.

126 FMN, paragraph 12.14. Also, ForFarmers/Boparan JV, paragraph 113.

27 FMN, paragraph 12.16. The Parties made submissions to the CMA for the purpose of the FMN, using the same
approach the CMA adopted in ForFarmers/Boparan JV (ie based on a [70-80]-miles radius) as well as on a national
basis; FMN, paragraph 12.17.

128 Notes of calls with third parties, June and July 2024.
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118.  Therefore, the CMA considers that the appropriate geographic market is a [70-80]
-miles radius.

119.  As regards its assessment of vertical effects as a result of input foreclosure
(discussed from paragraph 165 below), the CMA considers that it has not received
any evidence which warrants a departure from its recent approach adopted in
Boparan/ForFarmers JV, where it considered that the appropriate geographic
market for the supply of poultry meat was UK-wide in scope'?®, which is also
consistent with its previous decisions. 130

Conclusion

120. The CMA has, therefore, assessed the impact of this Merger in the supply of meat
poultry feed on a local basis, ie in a catchment area of [70-80] miles and has also
considered the national supply of poultry meat.

Theories of harm

121. The CMA assesses the potential competitive effects of mergers by reference to
theories of harm. Theories of harm provide a framework for assessing the effects
of a merger and whether or not it could lead to an SLC relative to the
counterfactual.'®’

122.  Inits investigation of this Merger, the CMA has considered the following theories
of harm in relation to the acquisition of the Burston mill: 132

(@) Loss of competition in the supply of meat poultry feed to third-party
customers locally; and

(b) Foreclosure of poultry meat producers (including growers).

123. Each of these theories of harm is considered below.

Theory of Harm 1: Loss of competition in the supply of meat poultry feed to third-
party customers locally

CMA framework

124. The CMA considers that the Merger would lead to a removal of capacity utilised for
meat poultry feed supply to third parties. Specifically, it is realistic that Boparan
(through 2Agriculture) would close the Stoke Ferry mill post-Merger (see

129 ForFarmers/Boparan JV, paragraph 90.

130 Boparan Private Office/Banham, paragraphs 54-60.

131 CMA129, paragraph 2.11.

32 The CMA believes that no plausible competition concerns arise in relation to the acquisition of the Radstock mill. The
Radstock mill is therefore not discussed further in this Decision.
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125.

paragraphs 92 to 96) and that it would utilise the capacity of the Burston mill
predominantly for in-house supply (discussed further from paragraph 141).

In its assessment of whether it is or may be the case that the Merger may be
expected to result in an SLC, the CMA considered the reduction in capacity for
supply to third parties in the local areas of Burston, Stoke Ferry and Bawsey, 133
and the level of spare capacity remaining post-Merger in each of these areas
(taking into account factors such as operational breakdowns and demand
fluctuations):

(@) A significant reduction in capacity for supply to third parties could reduce
customer choice and allow Boparan (through 2Agricuture), and its
competitors, to compete less aggressively, in turn weakening competition,
increasing prices and/or reducing quality or service.

(b) Spare capacity'3* can be a useful indicator to show whether competing
suppliers will be able to bid for future upcoming contract opportunities. Where
firms have spare capacity, they are better able to compete.'3°

Parties’ submissions

126.

127.

128.

The Parties submitted that the CMA’s theory of harm is an unconventional theory
based on a reduction in capacity in the market for third-party meat poultry feed.'3¢

The Parties submitted that a standard local market assessment shows there is no
SLC. Specifically: (i) the Transaction does not increase 2Agriculture’s market
share in the supply of poultry feed to third parties (ie there is no increment from the
Transaction); (ii) 2Agriculture’s share of supply is low on all bases; and (iii) there
are other constraints on 2Agriculture.3’

The Parties submitted that the CMA’s theory of harm relates to meat poultry feed,
however, Burston is predominantly a pig-feed mill, historically supplying very
limited poultry volumes.'38 The Parties also submitted that there is no rational
basis for the CMA to exclude mills that produce only pig feed or layer feed from its
assessment. 139

133 Stoke Ferry and Bawsey which produce meat poultry feed for internal and third-party supply are mills in the catchment
areas operated by Boparan (through 2Agriculture). Burston is the mill Boparan (through 2Agriculture) intends to acquire.
134 Spare capacity is calculated as the difference between a mill’s total capacity for third-party supply and its total volume
of feed produced for third-party supply.

135 CMA129, paragraph 4.12(c).

136 Parties’ response to the Issues Letter, dated 9 October 2024, slide 16.

137 Parties’ response to the Issues Letter, dated 9 October 2024, slides 5,18-19. FMN, paragraph 14.72 and 14.74.

138 Parties’ response to the Issues Letter, dated 9 October 2024, slides 7.

139 Parties’ response to the Issues Letter, dated 9 October 2024, slide 43.
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Conclusion on framework for assessing the Merger

129. The CMA considers the framework discussed above in paragraphs 124 to 125 is
most appropriate to assess the competitive effects of the Merger for the following
reasons:

(@) A theory of harm is a hypothesis about how the process of rivalry could be
harmed as a result of a merger.’#° In formulating theories of harm, the CMA
will consider how a merger might affect rivalry between firms.'#! In this case,
the structure of the Merger is such that it results in the removal of capacity for
supply to third parties, and the CMA considers that this may affect rivalry
between firms (the Parties’ and its competitors in the catchments of Burston,
Stoke Ferry and Bawsey). The CMA is therefore of the view that it is
appropriate for the assessment to consider this reduction in capacity and the
level of spare capacity remaining post-Merger, and that a local market
assessment based on shares of customer volumes would not be appropriate
in this case.

(b) As discussed at paragraph 114 above, the CMA has not received any
evidence that warrants a departure from the recent approach adopted by it in
Boparan/ForFarmers JV on supply-side substitution. However, to account for
the potential out of market constraint from existing suppliers of meat poultry
feed to third parties switching capacity allocated to layer poultry and pig feed,
the CMA’s assessment has considered the total capacity available for supply
to third parties at the mills of the Parties and its competitors in the relevant
catchment areas around Burston, Stoke Ferry and Bawsey.

(c) The CMA also considered the potential out of market constraint from mills in
the catchment that do not produce meat poultry feed for supply to third
parties but produce pig and layer feed for supply to third parties. The CMA
identified one mill that meets this criterion — Cranswick’s Kenninghall mill.
However, since Cranswick has no spare capacity at Kenninghall,'4? the CMA
considers that any constraint exerted by Cranswick’s Kenninghall may be
limited. Therefore, on a cautious basis, the CMA has not included the
capacity at Cranswick’s Kenninghall mill in its analysis of total and spare
capacity for supply to third parties. Nevertheless, the CMA notes that even if
it were to include the Kenninghall mill, this would not substantially change the
analysis of total capacity and spare capacity discussed below. 43

(d)  While the Burston mill has been predominantly used to produce pig feed, the
CMA notes that between 2020 and 2022, production of pig feed reduced, and

140 CMA129, paragraph 2.11.

141 CMA129, paragraph 2.12.

142 Third-party response to the CMA’s request for information.

43 This is because Cranswick has no spare capacity at Kenninghall.
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production of meat poultry feed increased.'#* This suggests that capacity
utilised between meat poultry and pig feed can vary, and so as discussed in
paragraph 121(b) above, the CMA considers it is appropriate to consider the
total capacity of the Burston mill despite it being historically used mainly for
pig feed.

130. In order to assess the likelihood that the Merger leads to a loss of competition in
the supply of meat poultry feed to third-party customers locally, the CMA has
considered evidence from the Parties (including submissions and internal
documents) and from competitors and customers. In particular, the CMA has
assessed:

(a) the Parties’ submissions;
(b) the level of total and spare capacity for supply to third parties;
(c) entry and expansion; and

(d) views on the Merger.

Parties’ submissions

131.  The Parties submitted the transaction does not raise any local competition
concerns. In particular they submitted that:4°

(@) ForFarmers will continue to compete in East Anglia from its Bury mill;
(b) There exists a number of other competing mills in East Anglia; and

(c) The Parties will continue to face competition from sites just outside the
catchment area.

132.  Further, the Parties submitted that even if Stoke Ferry closes, there is no SLC. In
particular: 146

(@) Under the counterfactual sale to an alternative purchaser, the capacity for
supply to third parties removed by the Merger is not significant.

(b) Rival suppliers have sufficient spare capacity to prevent an SLC:

(i) First, there is more than enough capacity in the catchment to absorb
third-party feed volumes from Stoke Ferry.

144 Parties’ response to the Issues Letter, dated 9 October 2024, slide 7.
145 FMN, paragraphs 14.75, 14.78 and 14.81.
146 Parties’ response to the Issues Letter, dated 9 October 2024, slides 41-44.
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(i) Second, spare capacity in the local area is likely understated because:
(i) it is based on operational capacity; (ii) the capacity of ForFarmers’
Bury mill includes [$<]KT of [3<] volumes that Boparan will [3<] post-
Merger; and (iii) Noble Foods has not responded to the CMA’s request
for information and it may have spare capacity.'#’

(c) The Parties submitted that AB Agri moves feed production between mills,
and the CMA’s approach of excluding AB Agri’s Flixborough mill likely
understates AB Agri’s capacity.

(d) There is no incentive for 2Agriculture to switch capacity at Burston to in-
house feed supply only and to close Stoke Ferry (ie to stop supplying third
parties). This is because Boparan (through 2Agriculture) would make less
profit by closing Stoke Ferry and the higher prices would benefit other
suppliers in East Anglia. Further, Boparan (through 2Agriculture) would still
require volumes from other suppliers if Stoke Ferry closed, and it would face
higher prices to source those volumes.

Level of total capacity and spare capacity for supply to third parties
133.  As set out in the following sections the CMA has considered:

(@) The total capacity for supply to third parties that is removed as a result of the
Merger; and

(b) The spare capacity that would remain post-Merger.

134.  For this analysis the CMA has used the best estimate of capacity for supply to
third parties based on submissions from the Parties and third parties:

(a) All third-party responses suggested that operational capacity best represents
the capacity available at their mills.'*® One third party’s submission showed
its technical capacity was higher than its operational capacity, however when
asked if it could increase its operational capacity, it submitted that this would
not be easy to do because: (i) if it increased staff levels this would impact its
routine maintenance programme, and (ii) if it instead invested in more
capacity this would require significant expenditure.’#® Another third party’s
submission showed its operational capacity was very close to its technical
capacity, this third party stated that increasing operational capacity would

147 The figures shown in this Decision include information for Noble Foods in the local area analysis, where appropriate,
given the boundaries of the relevant catchment area. Therefore, the Parties’ submission on this point is not discussed
further in this Decision.

148 Operational capacity was defined as ‘the total output that can be produced at the feed mill in question per year taking
account of the current shift patterns.” The CMA tested whether third parties could increase operational capacity without
the need for further investment by asking third parties how easily they could adjust their operational capacity in response
to changes in demand.

149 Third-party response to the CMA's request for information, August 2024.
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require further investment. ' Another third party’s submission showed its
operational capacity is equal to its technical capacity. >

In relation to the Burston and Bury mill, the Parties submitted that due to
customer [<] in the last [3<] years, ForFarmers have run both mills at [3<]
shift patterns, resulting in 'operational capacity' being [3<] 'technical
capacity'.'%? Further, ForFarmers submitted that both mills are not
constrained by 'operational capacity' and are capable of producing volumes
at their technical capacity (without any additional investments).'®® Given, as
stated by the Parties, Burston and Bury are running at [3<] capacity, the CMA
did not consider current operational capacity to be the best estimate of the
available capacity of the mills and technical capacity was instead used (as
this would be a closer estimate of what the operational capacity of each mill
would be at higher rates of demand).

In relation to the Stoke Ferry, Bawsey and Billinghay mills, the Parties
submitted the operational capacity at these mills is [3<] as technical
capacity.'>* However, the CMA notes all three mills are integrated mills, so
when estimating capacity for supply to third parties the CMA has considered
available capacity to be equal to the current volumes of feed supplied to third
parties:

(i) Forthe Stoke Ferry mill, this is because the mill is operating at [3<]
capacity. 1%

(i)  For the Bawsey mill, the CMA notes the Parties’ submission which
suggests that spare capacity at the Bawsey mill is overstated because:
(i) Bawsey runs with [3<] capacity between [3<] and [3<] owing to [3<]
demand; and (ii) outside of these months Boparan (through
2Agriculture) is unable to [$<] this [3<] capacity.'®® Therefore, taking
this into account, the CMA has assumed the current volume of feed
supplied to third parties best represents the capacity available for
supply to third parties at Bawsey.

(i) For the Billinghay mill, the Parties data shows that [3<]% of the mill's
total volume of feed supplied in 2023 was to third parties. '’ Given the
minimal volumes supplied to third parties at this mill, the CMA has
assumed a minimal amount of the capacity at this mill is used for

150 Third-party response to the CMA's request for information, August 2024.
51 Response to the CMA questionnaire from a third party, September 2024.
52 FMN, paragraph 14.54.

153 FMN, paragraph 14.54.

154 FMN, paragraph 14.10.

155 FMN, Table 14.2A.

156 FMN, paragraph 14.9.

57 FMN, Table 14.2.
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supplying third parties, and this is equal to current volumes supplied to
third parties.

135. The CMA has not considered AB Agri’s Flixborough mill in its capacity
calculations, as this mill is located outside the catchments of Burston, Stoke Ferry
and Bawsey. As discussed in the ForFarmers/Boparan JV, the CMA considers
mills outside of catchment areas to be weaker competitive alternatives given
distance is an important parameter of competition.'®® Evidence received by the
CMA suggests that distance continues to be an important parameter of
competition.'®® The CMA therefore considers that the Flixborough mill, like other
mills outside the relevant catchment areas, may provide a degree of out-of-market
constraint but that this constraint is not so material that it should be given
additional weight in the CMA’s analysis of the loss of capacity.

Total capacity for supply to third parties

136. The CMA considered the total capacity available for supply to third parties that
would be removed as a result of the Merger.

Stoke Ferry

137.  As discussed in paragraphs 92 to 96, the CMA has concluded that the Stoke Ferry
mill would remain open in the counterfactual and it is realistic to consider it would
be closed by Boparan (through 2Agriculture) post-Merger, such that the Merger
removes the third-party capacity at this mill.

138. The Parties submitted that Boparan (through 2Agriculture) has no incentive to
close Stoke Ferry since it would still require volumes from other suppliers and
would face higher prices to source those additional volumes (see paragraph
132(d)).

139. However, and as discussed in paragraphs 92 to 96, evidence shows that Boparan
viewed the Merger as an opportunity to close the Stoke Ferry mill. The CMA also
considers that Boparan could benefit from a reduction in capacity and the resulting
loss of competition upstream in the supply of meat poultry feed to third-party
customers, as this could harm the competitiveness of poultry feed customers who
compete with Boparan downstream in the supply of poultry meat (see Theory of
Harm 2 below).

158 ForFarmers/Boparan JV, paragraph 155.

159 One third party noted that ‘transport is a major cost in feed’. Note of call with a third party, June 2024. Another third
party noted that the geographic location of a supplier located in Lincolnshire impacted the suppliers’ ability to be
competitive for customers in the East Anglia region. Response to the CMA questionnaire from a third party, September
2024. Further, in the context of barriers to entry and expansion, another third party noted it is relevant to consider
whether it is economic to deliver to customers from your supply base. Response to the CMA questionnaire from a third
party, September 2024.
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140. The CMA considers the closure of Stoke Ferry will therefore result in [100-150]kT
of capacity being removed for supply to third parties.'6°

Burston

141. The relevant counterfactual for the assessment is the sale to an alternative
purchaser (see paragraphs 77 to 79).

142. The CMA considers that in the counterfactual a small but material proportion of the
Burston capacity would be used for supply to third parties.'®' The CMA estimates
that [50-100]KkT out of [250-300]kT of capacity would be used for supply to third
parties.'®? The counterfactual also takes into account evidence received from the
alternative purchaser on whether it would internalise any feed volumes it currently
purchases from third-party suppliers in the relevant catchment areas. This would
increase the capacity for supply to third parties at these mills. The total production
and spare capacity of [5<] in the counterfactual are adjusted to reflect submissions
by the alternative purchaser on the volumes it would internalise.63

143. The CMA considers that, post-Merger, Boparan (through 2Agriculture) would
continue to supply at least some of its existing third-party customers from the
Burston mill."®* For this reason, the amount of capacity at Burston allocated to
third-party volumes may vary post-Merger, for example, depending on whether
Boparan (through 2Agriculture) chooses to in-source volumes which it currently
purchases from third parties. The CMA notes its analysis takes into account the
potential internalisation by Boparan of [3<] volumes (currently produced by [3<]),
and [3<] volumes (currently produced by [3<]). Whilst this may impact the level of
spare capacity at individual mills, it does not alter the overall level of spare
capacity available in the relevant catchment areas post-Merger, or the change in
spare capacity brought about by the Merger, as the post-Merger (i) total volume of
feed produced and (ii) total capacity in the relevant catchment areas remain
unchanged across the different scenarios.

144. The CMA estimates that the capacity allocated to supply to third parties by
Boparan (through 2Agriculture) at Burston post-Merger would be [0-50]kT to [100-

160 Based on the Parties’ submission the Stoke Ferry mill is currently producing [100-150]kT of feed for third-party supply,
which is assumed to be its capacity for third-party supply, see paragraph 134(c)(i).

161 [3<] stated it would use Burston for third-party supply and it would allocate [$<] of the mill's capacity for third-party
supply (see third-party response to the CMA'’s request for information).

162 Based on the Parties’ submission, the CMA assumes the Burston capacity to be 293kT, see FMN, Table 14.6A.

163 See Tables 1-3. [5<] stated it would internalise [5<] of volumes purchased from [5<], [$<] of volumes purchased from
[$<] and [3<] purchased from [3<] if it purchased the Burston mill, see third-party response to the CMA’s request for
information.

64 The CMA notes that the available capacity at Burston is [250-300]kT, which is less than 2023 current production at
Stoke Ferry ([300-350]kT), such that it would not be possible for 2Agriculture to transfer all existing volumes post-Merger.
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150]kT."%% This may therefore be lower or higher than the [50-100]kT allocated to
supply to third parties in the counterfactual.

Overall reduction in total capacity for supply to third parties

145.  Under the counterfactual, the CMA believes that a small but material portion of the
Burston mill’s capacity would be used to supply third parties, with the remaining
capacity being used for in-house supply.

146. Post- Merger, the CMA believes that [100-150]kT of capacity will be removed for
supply to third parties at Stoke Ferry, and the capacity allocated to supply for third
parties at Burston is [0-50]kT to [100-150]kT.

147. The CMA therefore estimates that compared to the counterfactual, the Merger
results in between [50-100]kT to [100-150]kT of capacity for supply to third parties
being removed in the Burston, Stoke Ferry and Bawsey catchments. 66

148. The CMA considers that the Merger would remove a material amount of capacity
for supply to third parties in each of the relevant catchment areas when compared
to the counterfactual. Overall, the Merger removes [5-10]-[10-20]% of the pre-
Merger capacity available for supply to third parties in the catchment of Bawsey,
and [5-10]-[10-20]% in the catchments of Burston and Stoke Ferry.

149. The CMA considers that the reduction in capacity set out above is a conservative
estimate, as it does not take into account the additional capacity that may have
been available for third-party feed supply absent the Merger (ie the additional
capacity available for third parties as a result of 2Agriculture replacing Stoke Ferry
with a new mill once it reaches [3<], eg if the new mill at Snetterton were to
replace Stoke Ferry).'6”

165 [0-50]kT assumes that Boparan (through 2Agriculture) produces all its in-house Stoke Ferry volumes at Burston and
internalises, at Burston, feed purchased from [3<] and [3<] — this leaves it with [0-50]kT of spare capacity which it
allocates to supply some of the third-party customers currently served from Stoke Ferry. [100-150]kT assumes that
Boparan (through 2Agriculture) supplies all its third-party Stoke Ferry volumes at Burston. Due to the capacity available
at Burston, this would require Boparan (through 2Agriculture) to purchase a higher volume of the feed needed for internal
use from third parties (ie [50-100]kT).

166 The range is calculated as follows. The closure of Stoke Ferry results in [100-150]kT of capacity for third-party supply
being removed by the Merger. This is added to the capacity at Burston allocated to third-party supply in the
counterfactual (ie [50-100]kT). The capacity allocated by Boparan (through 2Agriculture) at Burston to third-party supply
post-Merger is then subtracted from this total. The range is therefore [50-100]kT ([50-100] + [100-150] — [100-150]) to
[100-150]kT ([50-100] + [100-150] — [0-501]).

167 Internal documents show that the new mill at Snetterton was expected to produce [0-50]kT of feed per week, making
it twice the size of Stoke Ferry which has capacity to produce [0-50]kT per week. See Boparan internal document, Annex
16.001 to the FMN, ‘2Agriculture Strategic Growth Plan’, [3<], page 11.
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Spare capacity for supply to third parties post-Merger

150.

151.

152.

153.

In addition to total capacity for supply to third parties, the CMA has considered the
level of spare capacity for supply to third parties that would be removed as a result
of the Merger, and therefore how much spare capacity would remain post-Merger.

The CMA has collected data from the Parties and all its competitors in each of the
catchments of Burston, Stoke Ferry and Bawsey.

To estimate the total spare capacity for supply to third parties which remains in
each catchment post-Merger the CMA collected data on:

(a) estimated feed volumes to be supplied to third parties in 2024;'% and

(b) estimates of total capacity at each of the mills supplying third parties in the
catchments of Burston, Stoke Ferry and Bawsey.'%°

The estimates of spare capacity in the counterfactual and post-Merger, for each
catchment, is presented in Tables 1-3 below.

168 Feed includes meat poultry, layer poultry, other poultry and pig.
169 Capacity estimates received from the Parties and third parties are discussed in paragraph 134 above.
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Table 1 Burston catchment: Estimated spare capacity for supply to third parties in the counterfactual
and post-Merger,'”° kT

Supplier Counterfactual Post-Merger
ForFarmers Bury [50-100] [0-50]
2Agriculture Burston n/a [0-50]
2Agriculture Stoke Ferry [0-50] n/a
2Agriculture Bawsey [0-50] [0-50]
Alternative Purchaser-Burston [50-100] n/a
AB Agri Bury [ 1] [ ]
AB Agri Walsingham [ 1] [ 1]
WL Duffield Norwich [ 1] [ 1]
Total [300-350] [100-150]
Adjustment Stoke Ferry volumes n/a [50-100]
Revised total [300-350] [50-100]

Source: CMA estimates using Parties’ and third parties’ data
Notes:

1. The CMA considers that the closure of Stoke Ferry will lead to some of its volumes having to be served by 2Agriculture’s
competitors. Customers from Stoke Ferry responding to the CMA’s questionnaire listed AB Agri, WL Duffield or ForFarmers
as good alternatives to 2Agriculture. ! Customers who identified Noble as an alternative rated them as poor or moderate
alternative to 2Agriculture, with one customer specifically citing distance as a reason for giving the lower rating. As such the
total spare capacity for supply to third parties post-Merger is adjusted to account for these volumes likely going to AB Agri,
WL Duffield or ForFarmers. "

170 For illustrative purposes, the figures shown in this table are based on the assumption that Boparan (through
2Agriculture) utilises the Burston capacity to produce all its in-house volumes from Stoke Ferry ([200-250]kT) and some
([0-50]KT) of its third-party customer volumes from Stoke Ferry. The remaining third-party volumes from Stoke Ferry ([50-
100]kT) would be served by other third-party suppliers in the catchment area reducing the level of spare capacity
available. As noted above in paragraph 143, this assumption does not impact the overall total level of post-Merger spare
capacity shown in the table.

171 Response to the CMA questionnaire from third parties, September 2024. This indicates that the Stoke Ferry closure
would likely impact the spare capacity of AB Agri, ForFarmers and WL Duffield.

172 Response to the CMA questionnaire from third parties, September 2024.
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Table 2 Stoke Ferry catchment: Estimated spare capacity for supply to third parties in the
counterfactual and post-Merger,'”3 kT

Supplier Counterfactual Post-Merger
ForFarmers Bury [50-100] [0-50]
2Agriculture Burston n/a [0-50]
2Agriculture Stoke Ferry [0-50] n/a
2Agriculture Bawsey [0-50] [0-50]
2Agriculture Billinghay [0-50] [0-50]
Alternative Purchaser-Burston [50-100] n/a
AB Agri Bury [ 1] [ 1]
AB Agri Walsingham [ 1] [ 1]
WL Duffield Norwich [ 1] [ 1]
Total [300-350] [100-150]
Adjustment Stoke Ferry volumes n/a [50-100]
Revised total [300-350] [50-100]

Source: CMA estimates using Parties’ and third parties’ data
Notes: See notes on Table 1

Table 3 Bawsey catchment: Estimated spare capacity for supply to third parties in the counterfactual
and post-Merger,'7* kT

Supplier Counterfactual Post-Merger
ForFarmers Bury [50-100] [0-50]
2Agriculture Burston n/a [0-50]
2Agriculture Stoke Ferry [0-50] n/a
2Agriculture Bawsey [0-50] [0-50]
2Agriculture Billinghay [0-50] [0-50]
Alternative Purchaser-Burston [50-100] n/a
AB Agri Bury [ 1] [ 1]
AB Agri Walsingham [ 1] [ 1]
WL Duffield Norwich [ ] [ 1]
Noble Bilsthorpe [ 1] [ 1]
Total [350-400] [150-200]
Adjustment Stoke Ferry volumes n/a [50-100]
Revised total [350-400] [100-150]

Source: CMA estimates using Parties’ and third parties’ data
Notes: See notes on Table 1

154. As set outin Tables 1-3 above, the Merger results in a reduction in spare capacity
for supply to third parties. The percentage reduction in the spare capacity for
supply to third parties against the counterfactual is [70-80]% in the Bawsey
catchment area, and [80-90]% in the Burston and Stoke Ferry catchment areas.
The spare capacity for supply to third parties remaining in the catchments of
Burston and Stoke Ferry is estimated to be [50-100]kT post-Merger, and in the
Bawsey catchment area it is estimated to be [100-150]kT. Each catchment would

173 See footnote 170.
174 See footnote 170.
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155.

156.

157.

have a high rate of capacity utilisation'”> post-Merger — approximately [80-90]% in
the catchment of Burston, and [80-90]% in the catchments of Stoke Ferry and
Bawsey. The CMA therefore believes that the level of spare capacity available for
supply to third parties post-Merger is limited.

The estimates of spare capacity set out above are also corroborated by additional
qualitative evidence collected from the Parties’ competitors on their spare
capacity.'”® The CMA notes competitors’ responses would not take into account
the expected post-Merger impact of the closure of Stoke Ferry, which can be
expected to further reduce the level of spare capacity for supply to third parties.

As noted at paragraph 131(a) above, the Parties submitted that ForFarmers will
remain as a competitor in East Anglia. The CMA considers that although
ForFarmers remains as a competitor (from its Bury mill), post-Merger, ForFarmers
and the other competitors in the catchments of Burston, Stoke Ferry and Bawsey
would have a high rate of capacity utilisation and limited spare capacity for supply
to third parties.

The CMA is also concerned that additional factors may further impact the limited
spare capacity for supply to third parties and high rate of expected capacity
utilisation post-Merger:

(a) First, seasonality in demand means that some of the spare capacity may not
be available for meat poultry feed production. For example, one competitor
submitted that a portion of its spare capacity is not available all year round
because of seasonal demand for game feed.!’”

(b) Second, any spare capacity may be further reduced if suppliers suffer
operational breakdowns. In general, the animal feed industry has aging and
inefficient feed milling infrastructure.'”® For example, one third party
submitted that the age of its estate and subsequent mill reliability means its
spare capacity is less than stated.'”®

(c) Third, the CMA has collected views from customers and competitors on how
they expect demand for poultry and other types of feed to change in the next
five years. Most third parties responding indicate they expect demand for

75 CMA estimates of post-Merger capacity utilisation are based on the Parties and third parties’ submissions. Capacity
utilisation = aggregate total production (2024 estimate) / aggregate total capacity (in-house and third-party supply) of
mills in the catchments of Burston, Stoke Ferry and Bawsey post-Merger. Mills included for each catchment are those
listed in Tables 1-3.

176 [3<] See Response to the CMA questionnaire from third parties, September 2024.

77 Response to the CMA questionnaire from third parties, September 2024. This is also consistent with the Parties’
submission that 2Agriculture’s Bawsey mill has no [3<] during [<].

178 See ForFarmers/Boparan JV, paragraph 119.

79 Response to the CMA questionnaire from a third party, September 2024.
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poultry feed to increase.'® For example, one third party told the CMA it
expects poultry feed demand to increase by 3-5% per year.'®! This finding is
also consistent with internal documents from Boparan and Boparan’s
submissions. ' The CMA considers that a potential increase in demand
could further exacerbate the impact of the reduction in capacity caused by
the Merger. A relatively modest increase in demand for poultry feed (and
other feed) may result in little or no capacity being available to serve demand
in the future, given that spare capacity post-Merger is estimated to represent
only a small proportion of the current demand for feed in the Burston, Stoke
Ferry and Bawsey catchments. 83

Conclusion on total capacity and spare capacity for supply to third parties

158. The analysis of total capacity and spare capacity shows that the Merger removes
a material amount of total capacity, leaving only a limited amount of spare capacity
for supply to third parties.

Entry and expansion

159. The CMA asked suppliers in the East Anglia catchments whether they had any
plans to increase capacity, close mills or reduce capacity within the next two
years.

160.  One supplier stated it had no plans to change its capacity or close any mills. 84
Two suppliers indicated that they were considering increasing capacity either
through the expansion of existing capacity or the building of a new mill. 8
However, the CMA notes that:

(@) The potential capacity expansion of one of the two suppliers was minimal and
has not received formal internal sign-off; and

(b) There was a high level of uncertainty in the capacity plans of the other
supplier in terms of timing and likelihood.

180 Response to the CMA questionnaire from third parties, September 2024. One customer and two competitors indicated
they expected demand for poultry feed to decrease. Response to the CMA questionnaire from a third parties, September
2024.

81 Response to the CMA questionnaire from a third party, September 2024. Additionally, pig feed customers that
responded indicated they expected demand for pig feed to increase. Response to the CMA questionnaire from third
parties, September 2024.

82 See for example Boparan internal document, Annex 16.001 to the FMN, ‘2Agriculture Strategic Growth Plan’, [<],
page 6 and Parties’ response to the Issues Letter, dated 9 October 2024, slide 13 ‘Boparan expects that demand for
broiler feed will [3<]. Boparan Group expects, and is planning for, a [3<] in the demand for chicken meat volumes over
the next [3<T.

183 This is [5-10]% in the Burston and Stoke Ferry catchments, and [10-15]% in Bawsey catchment - based on the CMA’s
estimates.

84 Response to the CMA questionnaire from a third party, September 2024.

185 Response to the CMA questionnaire from third parties, September 2024.
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161.

The CMA also sought views from suppliers on barriers to entry in the supply of
poultry feed in East Anglia. Most respondents indicated barriers to entry were
high.'8 Of these, three highlighted the high capital investment required to enter
poultry feed supply in East Anglia. 8’

Views on the Merger

162.

The CMA asked third parties in the East Anglia region for their views on the
Merger.

(@)

Most customers responding expressed negative views of the Merger. These
customers suggested the loss of the Burston mill represented a reduction in
choice.®

One customer expressed positive views of the Merger, suggesting the
Merger will lead to efficiencies for Boparan, although they also noted that
some compound feed producers may potentially lose out. 89

Two customers expressed a neutral view of the Merger, with one of them
suggesting there had been overcapacity in the feed industry, and as such the
Merger should not affect competition. 190

Other third parties expressed mixed views on the impact of the Merger on
competition. One suggested the Merger was positive given the excess
capacity existing in the region, but the CMA notes that the same third party
also stated they were considering expanding capacity.'®! Two others
suggested the Merger would negatively impact competition,'®? with one of
these stating it provides Boparan with a high level of influence over the entire
sector.'® Two other third parties expressed a neutral view of the Merger, and
suggested the Merger would not have a direct impact on their business. %

Conclusion on loss of competition in the supply of meat poultry feed to third-party
customers locally

163.

Overall, the CMA’s analysis focused on the local areas around Burston, Stoke
Ferry and Bawsey indicates that:

186 Response to the CMA questionnaire from third parties, September 2024.
187 Response to the CMA questionnaire from third parties, September 2024.
188 Response to the CMA questionnaire from third parties, September 2024.
89 Response to the CMA questionnaire from a third party, September 2024.
190 Response to the CMA questionnaire from third parties, September 2024.
191 Response to the CMA questionnaire from a third party, September 2024.
192 Response to the CMA questionnaire from third parties, September 2024.
193 Response to the CMA questionnaire from a third party, September 2024.
194 Response to the CMA questionnaire from third parties, September 2024.
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(@)

()

(f)

The Merger removes a material amount of capacity for supply to third parties.
The CMA estimates this to be between [50-100]kT to [100-150]kT depending
on how Boparan (through 2Agriculture) utilises the Burston capacity. The
CMA believes this to be a conservative estimate as it does not take into
account the additional capacity that may have been available for third-party
feed supply absent the Merger (ie the additional capacity available for third
parties as a result of 2Agriculture replacing Stoke Ferry with a larger mill at
the end of its lifespan, eg if the new mill at Snetterton were to replace Stoke
Ferry).

Post-Merger spare capacity is reduced against the counterfactual by [70-
80]% in the Bawsey catchment area, and [80-90]% in the Burston and Stoke
Ferry catchment areas. Limited spare capacity for supply to third parties
would remain, and the catchments of Burston, Stoke Ferry and Bawsey
would have high rates of capacity utilisation.

The level of post-Merger spare capacity estimated by the CMA may be
overstated for a number of reasons including seasonal demand for game and
turkey feed, operational breakdowns, and increased demand for poultry (and
therefore poultry feed).

Most customers expressed negative views of the Merger, with some
suggesting the loss of the Burston mill for supply to third parties represents a
reduction in the number of mills (and suppliers) they have available in East
Anglia. The CMA believes this could be further exacerbated by the closure of
Stoke Ferry post-Merger.

Furthermore, whilst the CMA received evidence on possible expansion by
competitors in the East Anglia region, the CMA does not believe that such
expansion would be timely, likely or sufficient to mitigate the effect of the
Merger in terms of the reduction of capacity available for supply to third
parties.

Barriers to entry are high in the supply of poultry feed, with high capital
investments cited as being one of the reasons for having high barriers.

164. For the reasons set out above, the CMA believes the Merger gives rise to a
realistic prospect of an SLC as a result of a loss of competition in the supply of
meat poultry feed to third-party customers at a local level, within the catchments
centred on the Parties’ Burston, Stoke Ferry and Bawsey mills.

Theory of Harm 2: Foreclosure of poultry meat producers (including growers)

165. The concern considered under this theory of harm is whether the loss of
competition upstream in the supply of meat poultry feed to third-party customers
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166.

Ability

167.

(discussed in paragraphs 124 to 164), results in 2Agriculture (and other suppliers),
harming the competitiveness of customers who compete with Boparan
downstream in the supply of poultry meat.

The CMA’s approach to assessing foreclosure theories of harm is to analyse:
(a) the ability of the Merged Entity to foreclose rivals;
(b) its incentive to do so; and

(c) the overall effect of the strategy on competition.'%°

The CMA has considered whether Boparan would have the ability to harm the
competitiveness of downstream poultry meat processors by reducing capacity for
third-party feed supply, weakening competition upstream in the supply of meat
poultry feed. In particular, the CMA has considered:'%

(a) the Parties’ submissions;
(b) market power upstream; and

(c) the importance of the input (meat poultry feed) to competing suppliers
downstream. 97

Parties’ submissions

168.

169.

The Parties submitted Boparan (through 2Agriculture) does not have market
power in relation to the supply of meat poultry feed. The Parties stated that: (i)
their share of supply is below any threshold that would raise market power
concerns; (ii) there is no increment in market shares as a result of the Merger; (iii)
ForFarmers will remain an independent competitor; and (iv) customers will
continue to have a range of other feed producers in the area to choose from.%8

The Parties also submitted that the Issues Letter fundamentally misrepresents
Boparan’s internal document and that Boparan (through 2Agriculture) does not
control the supply of poultry feed. The Parties stated that this document refers to
the controlling of feed supplied to Boparan.'9° 200

195 CMA129, paragraph 7.10.

196 CMA129, paragraph 7.14.

97 The CMA considers the main mechanisms through which Boparan (through 2Agriculture) could harm rivals to be a
reduction in, or refusal to, supply meat poultry feed.

198 FMN, paragraph 18.5 and Parties’ response to the Issues Letter, dated 9 October 2024, slide 47.

199 Parties’ response to the Issues Letter, dated 9 October 2024, slide 47.

200 The CMA notes the Parties’ argument regarding the context of the document, and therefore does not consider this
document in its assessment of ability.
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Market power upstream

170.

171.

172.

173.

When assessing whether the merged entity has the ability to use its control of
inputs to harm the competitiveness of its downstream rivals, the CMA will consider
market power upstream, including whether downstream rivals can easily switch
away from the upstream party to a range of effective alternative suppliers. The
starting point for this assessment will be the structure of the upstream market.?°’

The CMA considers that the Merger would result in: (i) a material reduction in
capacity for supply to third parties in the local areas around Burston, Stoke Ferry
and Bawsey; and (ii) limited spare capacity for supply to third parties post-Merger
(see paragraphs 163 to 164).

The CMA considers that, as a result, feed customers would have less choice,
would be less able to switch, and that competition upstream would be weakened.
Third-party feedback shows that customers and competitors are concerned. As set
out at paragraph 162(a) above, most customers expressed negative views of the
Merger. Two poultry feed customers submitted that the Merger could limit their
choices and raise prices,?%? with one of these customers stating this could make its
independent farming business unviable.?%® In addition, a competitor raised
concerns that the Merger negatively impacts competition as it provides Boparan
with a high level of influence over the entire sector.2%4

The CMA considers that, as a result of weakened competition upstream, Boparan
(through 2Agriculture), which would continue supplying some third-party
customers from its Burston, Bawsey and Billinghay mills (and its rival suppliers of
meat poultry feed) would have the ability to compete less aggressively, increase
prices and/or reduce quality or service. This would in turn harm the
competitiveness of poultry meat producers (including growers) that rely on these
poultry feed suppliers.

Importance of input

174.

175.

As stated in the ForFarmers/Boparan JV decision, poultry feed is a necessary
input for growers downstream and security of supply is crucial; feed is by far the
largest cost, typically representing approximately 70% of the total production cost
for a poultry farmer.29°

All customers that responded to the CMA’s investigation in this case confirmed
that poultry feed accounts for the maijority of production costs for a poultry farmer.

201 CMA129, paragraph 7.14.

202 Response to the CMA questionnaire from third parties, September 2024.
203 Response to the CMA questionnaire from third parties, September 2024.
204 Response to the CMA questionnaire from a third party, September 2024.
205 ForFarmers/Boparan JV, paragraph 167.
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Most customers confirmed that the figure is still approximately 70%,2% while
others suggested it represented 60-65%.2%7

Conclusion on ability

176.

For the reasons set out above, the CMA considers that, by reducing capacity for
supply to third parties and weakening competition upstream in the supply of meat
poultry feed, Boparan (through 2Agriculture) would have the ability to foreclose
meat poultry feed customers within the catchments centred on the Parties’
Burston, Stoke Ferry and Bawsey mills.

Incentive

177.

178.

Where the merger firms’ internal documents show that it would be strategically
beneficial to stop supplying rivals, it may not be necessary to try to infer their
behaviour from their financial incentives.?%8

Therefore, in assessing Boparan’s incentive to foreclose rivals the CMA has
considered evidence on Boparan’s business strategy, as well as the evidence and
conclusions set out above in relation to the loss of competition in the supply of
meat poultry feed to third-party customers.

Parties’ submissions

179.

180.

181.

The Parties submitted that Boparan does not have the incentive to engage in input
foreclosure because Boparan (through 2Agriculture) has a strong incentive to
supply third-party customers,?°° and its plans are to continue serving third-party
customers from Stoke Ferry and to compete to win additional third-party
volumes.21°

The Parties also submitted that if Boparan (through 2Agriculture) closed Stoke
Ferry it has no incentive to stop supplying third parties. The Parties submitted that
Boparan (through 2Agriculture) currently supplies third parties in East Anglia
despite also in-sourcing volumes to meet its own demand, underlining the fact that
it will continue to supply third-party customers even if it has insufficient capacity in
East Anglia.?'

The Parties further submitted that there is no incentive for Boparan to engage in
input foreclosure, as H2S is a 50:50 joint venture with PD Hook, such that Boparan

206 Response to the CMA questionnaire from third parties, September 2024.

207 Response to the CMA questionnaire from third parties, September 2024.

208 CMA129, paragraph 7.19.

209 Parties’ response to the Issues Letter, dated 9 October 2024, slide 48.

210 FMN, paragraph 18.7 and Parties’ response to the Issues Letter, dated 9 October 2024, slide 48.
211 Parties’ response to the Issues Letter, dated 9 October 2024, slide 48.
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(through 2Agriculture) would lose 100% of the upstream profits but receive only
50% of any downstream gains.?'?

Boparan’s business strategy

182.

As discussed in the Merger rationale section (paragraph 33(a)) the Parties
submitted that the strategic rationale for entering into the Burston transaction is
that it allows Boparan to reduce production at its Stoke Ferry site by transferring
volumes to Burston.?'3 Further, evidence from Boparan’s internal documents
shows that it is realistic that it would close the Stoke Ferry mill post-Merger (see
paragraph 87).214

CMA'’s assessment

183.

184.

In response to the Parties’ submission that Boparan (through 2Agriculture) would
have no incentive to foreclose, the CMA considers that:

(a) First, as discussed in paragraphs 92 to 96 it is realistic that Boparan (through
2Agriculture) would close the Stoke Ferry mill post-Merger;

(b) Second, although Boparan (through 2Agriculture) may continue to supply
some third parties post-Merger, the Merger materially reduces the capacity
available for supply to third parties, and spare capacity would be limited (see
paragraphs 163(a) and 163(b));

(c) Third, while the CMA accepts that, as a result of the 50:50 JV with PD Hook,
Boparan may only receive 50% of the downstream gains in relation to H2S
volumes of live poultry sales to processors, the CMA notes that this does not
take into account the benefits to Boparan (through 2SFG/Banham) in the
supply of processed poultry to end customers (such as retailers), as a result
of smaller processors being foreclosed.

Therefore, the CMA considers that Boparan would have the incentive to reduce
capacity for third-party feed supply and harm the competitiveness of downstream
rivals.

212 Parties’ response to the Issues Letter, dated 9 October 2024, slide 48.

213 Boparan internal documents, 2AG_Annex_003456 and 2AG_Annex_003491.

214 Boparan internal documents, 2AG_Annex_000959, page 2; 2AG_Annex_003293, page 2; 2AG_Annex_003433;
Annex 8.006 to the FMN, [3<], pages 3 and 21 and Annex 8.004 to the FMN, [5<], page 2.
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Conclusion on incentive

185.

Effect

For the reasons set out above, the CMA considers that Boparan would have the
incentive to foreclose independent meat poultry feed customers within the
catchments centred on the Parties’ Burston, Stoke Ferry and Bawsey mills.

Parties’ submission

186.

187.

188.

The Parties submitted that even if Boparan had the ability and incentive to engage
in foreclosure there would be no harm to competition downstream because of the

strong competitive constraint exerted by vertically integrated players in the poultry
supply chain.?"

The Parties also submitted that non-integrated suppliers in East Anglia represent a
very small part of the market.?'8 In particular, non-integrated suppliers represent
approximately 13% of the national market, with only 20% of this figure accounted
for by non-integrated suppliers located in East Anglia. Accordingly, the Parties
estimated that less than 3% of non-integrated suppliers are located in East Anglia.

The Parties submitted there is a trend towards vertical integration as a result of
significant pricing pressure from customers, which are predominantly large
supermarkets, food wholesalers and food service businesses.

CMA'’s assessment

189.

190.

The CMA considered whether harm to Boparan’s competitors would result in
substantial harm to overall competition in the relevant downstream market,
including through raising barriers to entry for potential entrants where the negative
impact on customers may take some time to materialise.?'” Competition concerns
may be particularly likely to arise if one of the merger firms has a degree of pre-
existing market power in the downstream market, and already faced limited
competitive constraints pre-merger.218

The Parties submitted estimates for the supply of chicken in the UK in 2023, see
Table 4.

215 FMN, paragraph 18.8 and Parties’ response to the Issues Letter, dated 9 October 2024, slide 49.
216 Parties’ response to the Issues Letter, dated 9 October 2024, slide 49.

217 CMA129, paragraph 7.20.

218 CMA129, paragraph 7.21.
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Table 4: Shares of supply of chicken sold to customers (ie grocery retailers and restaurants)?'® in
the UK in 2023

Supplier Volume (number of chickens) Share of supply
2SFG/Banham [<] [30-401%
Moy Park [<] [20-30]%
Avara [<] [20-30]%
Cranswick [<] [0-101%
Salisbury [<] [0-101%
Other [<] [0-10]%
Total <] 100%

Source: Parties’ estimates

191.

192.

193.

194.

Boparan (through 2SFG/Banham) is estimated to be the largest supplier of
chicken in the UK and has few significant rivals. The shares of supply show the
industry overall is concentrated with 2SFG/Banham, Moy Park and Avara, who are
all vertically integrated, holding almost 80% of the share of supply. The CMA
believes that a foreclosure strategy by Boparan would not substantially harm any
vertically integrated suppliers’ ability to compete in the downstream supply of
poultry meat, and in particular chicken, as they do not rely on independent feed
suppliers.?20

Similar to its concerns in ForFarmers/Boparan JV, the CMA notes that there are a
number of smaller, non-integrated processors which also compete in the
downstream market. The CMA believes that these processors, and the growers
which supply them, may be susceptible to a foreclosure strategy.??’

Further, the CMA believes that a foreclosure strategy by Boparan could increase
barriers to entry and expansion downstream. ForFarmers, AB Agri, WL Duffield
and Noble Foods???2 would be the remaining independent suppliers of meat poultry
feed within the catchments centred on the Parties’ Burston, Stoke Ferry and
Bawsey mills, and post-Merger, the limited spare capacity (see paragraph 154)
these suppliers would have represents a reduction in choice for non-integrated
processors reliant on them as a source of supply.

In ForFarmers/Boparan JV,??® the CMA found that the upstream supply of meat
poultry feed is local, whereas the downstream supply of poultry meat is national.
Similar to its concerns at the time, the CMA considers that harming rival growers
and processors within the catchments centred on the Parties’ Burston, Stoke Ferry
and Bawsey mills could reduce competition in the national downstream market.
The catchments centred on these mills are some of the highest density poultry
producing areas in the UK; for example Norfolk, the county in which the Burston

219 The Parties submitted estimates based on total demand for poultry (including both grocery retailers and supplies to
the food industry/restaurants). The Parties used market intelligence to allocate volumes to suppliers.

220 Includes Cranswick who is also vertically integrated.

221 ForFarmers/Boparan JV, paragraph 185.

222 Noble Foods is a supplier in the Bawsey catchment, but not the Burston and Stoke Ferry catchments.
223 ForFarmers/Boparan JV

52


https://assets.publishing.service.gov.uk/media/63ea50198fa8f56139fc0c3f/ForFarmers_Boparan-_SLC_Decision_.pdf
https://assets.publishing.service.gov.uk/media/63ea50198fa8f56139fc0c3f/ForFarmers_Boparan-_SLC_Decision_.pdf

mill is situated, continues to be the single most important poultry growing county,
with approximately 10% of the UK’s total poultry stock.??* The CMA believes that if
the Parties were to harm growers in these areas, processors could not easily
source volumes from elsewhere in the UK, hence foreclosure in these local areas
could reduce competition at a national level for poultry meat supply, and in
particular chicken.

195. The CMA notes that the supply of poultry meat, and in particular chicken, in the
UK is already a concentrated sector and the foreclosure of smaller, non-integrated
chicken growers and processors (or increased barriers to entry) could lead to
further concentration downstream in the supply of poultry meat in the UK. The
CMA is of the view that smaller, non-integrated chicken growers and processors
represent an important competitive constraint which might be lost as a result of a
foreclosure strategy by Boparan. Moreover, the CMA notes that the downstream
supply of poultry meat in the UK, and in particular chicken, is an important sector
and this may further increase the CMA’s concern about the significance of the
harm.22°

196. As discussed in paragraph 188, the Parties’ submitted the existence of significant
pricing pressure from large and sophisticated customers such as supermarkets,
food wholesalers and food service businesses. The CMA generally considers that
forms of buyer power that do not result in new entry — for example, buyer power
based on a customer’s size, sophistication, or ability to switch easily — are unlikely
to prevent an SLC that would otherwise arise from the elimination of
competition.??®6 The CMA has not received evidence that customers may respond
to the post-Merger reduction in capacity for supply to third parties and limited
spare capacity remaining by sponsoring new entry. The CMA further notes the
evidence discussed at paragraph 161 above, which shows that barriers to entry
and expansion are high. Accordingly, the CMA does not consider that pricing
pressure from customers as a result of buyer power would prevent an SLC.

Conclusion on effect

197.  For the reasons set out above, the CMA considers that a foreclosure strategy by
Boparan would result in substantial harm to overall competition downstream in the
supply of poultry meat in the UK (including both growers and processors).

224 See Livestock Demographic Data Group: Poultry population report, Livestock population density maps in GB, using
July 2023 data, last accessed on 03 October 2024.

225 CMA129, paragraph 2.9.

226 CMA129, paragraph 4.20
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Conclusion on foreclosure of poultry meat producers (including growers)

198.  As set out above, the CMA considers that as a result of the Merger, Boparan
would have the ability and incentive to foreclose rival non-integrated poultry meat
producers, and this would result in substantial harm to overall competition in the
downstream supply of poultry meat in the UK (including both growers and
processors). As such, the Merger gives rise to a realistic prospect of an SLC as a
result of vertical effects in the supply of poultry meat in the UK.

ENTRY AND EXPANSION

199.  Entry, or expansion of existing firms, can mitigate the initial effect of a merger on
competition, and in some cases may mean that there is no SLC. The CMA will
consider entry and/or expansion plans of rivals who do so in direct response to the
merger as a countervailing measure that could prevent an SLC. In assessing
whether entry or expansion might prevent an SLC, the CMA considers whether
such entry or expansion would be timely, likely and sufficient.??”

200. The CMA found: (i) barriers to entry are high in the supply of poultry feed in East
Anglia, and (ii) potential expansion plans by competitors are not sufficient, timely
or likely (see paragraphs 159 to 161). For the reasons set out above the CMA
believes that entry or expansion would not be sufficient to prevent a realistic
prospect of an SLC as a result of the Merger.

227 This is because a customer’s buyer power depends on the availability of good alternatives they can switch to, which in
the context of an SLC will have been reduced. In that sense, market power and buyer power are two sides of the same
coin, and an SLC can be interpreted as a substantial lessening of customers’ buyer power. See, CMA129, paragraph
8.31.
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201.

202.

DECISION

Consequently, the CMA believes that it is or may be the case that (i) arrangements
are in progress or in contemplation which, if carried into effect, will result in the
creation of a relevant merger situation; and (ii) the creation of that situation may be
expected to result in an SLC within a market or markets in the United Kingdom.

The CMA therefore believes that it is under a duty to refer under section 33(1) of
the Act. However, the duty to refer is not exercised whilst the CMA is considering
whether to accept undertakings under section 73 of the Act instead of making such
a reference.??® The Parties have until 13 November 202422 to offer an
undertaking to the CMA.%3° The CMA will refer the Merger for a phase 2
investigation?3! if the Parties do not offer an undertaking by this date; if the Parties
indicate before this date that they do not wish to offer an undertaking; or if the
CMA decides?*? by 20 November 2024 that there are no reasonable grounds for
believing that it might accept the undertaking offered by the Parties, or a modified
version of it.

Joel Bamford

Executive Director

Competition and Markets Authority
6 November 2024

228 Section 33(3)(b) of the Act.

229 Section 73A(1) of the Act.

230 Section 73(2) of the Act.

231 Sections 33(1) and 34ZA(2) of the Act.
282 Section 73A(2) of the Act.
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