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	On papers on file

	by Nigel Farthing LLB

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 13 November 2024



	Order Ref: ROW/3277917 (‘The 2021 Order’)

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Brighton & Hove (Brighton Footpaths H23 and H24) Benfield Valley Definitive Map Modification Order 2021
The Order is dated 10 March 2201 and proposes to modify the Definitive Map and Statement (DMS) for the area by adding two footpaths as shown on the Order Map and described in the Order Schedule.
The Order was made without proper authority and Brighton and Hove City Council (‘the Council’) has requested that it be not confirmed.
Summary of decision: The 2021 Order is not confirmed.

Order Ref: ROW/3317972 (‘The Order’)

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Brighton & Hove (Brighton Footpaths H23 and H24) Benfield Valley Definitive Map Modification Order 2022
The Order is dated 12 October 2022 and proposes to modify the DMS for the area by adding two footpaths as shown on the Order map and described in the Order Schedule.

	There were five objections recorded at the time the Order was submitted for confirmation. 

	Summary of Decision: The Order is confirmed. 
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Preliminary Matters
The 2021 Order was made by the Council without proper authority and has been replaced in identical terms by the Order. The Council has requested that the 2021 Order be not confirmed.
All objections to confirmation of the Order have been withdrawn.                                                                                 
An inquiry was scheduled to determine whether or not this Order should be confirmed. Upon the withdrawal of the objections to confirmation the inquiry was vacated, and this decision is made on the papers on file.
In this decision I have found it convenient to refer to the Order map and for ease of reference a copy is attached. The Order map is annotated with points A to D which I shall refer to in this decision.
This Order seeks to add to the DMS two public footpaths. The first commences on Restricted Byway (RB)11b at point A on the Order map and proceeds via point C in a broadly northerly direction to link with the junction of RBH11b and FPH8a at point B on the Order map. The second footpath branches out of the first at point C and proceeds in a broadly westerly direction to link with FP8a at point D on the Order map. In this decision I shall refer to the first path as ‘A – B’ and the second path as ‘C – D’
I am satisfied this matter can be appropriately determined without the need for a site visit.
The Main Issues
The Order has been made under section 53(3)(c)(i) of the 1981 Act which requires the discovery of evidence which, when considered with all other relevant evidence available, shows that rights of way not shown on the map subsist, or are reasonably alleged to subsist.
At this confirmation stage, to confirm the Order I must be satisfied, on a balance of probabilities, that the Order route subsists. A reasonable allegation is not sufficient. Notwithstanding that the objections have been withdrawn I have to consider whether the available evidence is sufficient to satisfy the confirmation test.
The Council, in making the Order, rely upon a presumption of dedication arising further to the tests laid down in Section 31 of the Highways Act 1980 (the 1980 Act).
Accordingly, the date when the public’s right to use the Order route was brought into question must be established. The evidence must then be examined to determine whether there has been use by the public and that such use has been as of right and without interruption for a period of not less than 20 years ending on that date. Finally, it is necessary to consider whether there is sufficient evidence that there was no intention on the part of the landowners to dedicate public rights during this 20-year period.
In the event that the requirements for a presumption of dedication under the 1980 Act are not met, I will need to consider whether there is sufficient evidence for an inference of dedication to arise at common law. 
Reasons
Site visit
No site visit was made. I have seen photographs of the site which, for much of the relevant period of use was a golf course but has more recently been used for ‘Footgolf’.
Point B is located at the southern end of a footbridge across the A27 road. This point can be reached from point A using the existing public restricted byway RBH11b which follows the perimeter of the golf course and involves walking two sides of a triangle. The route A – B forms the third side of the triangle and thus provides the most direct route from point A to the footbridge. It has a length of approximately 220 metres.
The route A – D provides a link from the housing development in the vicinity of Meads Avenue to the public footpath FPH8a which bisects the golf course on a north / south alignment. The route A – D has a length of 99.8 metres.
I am told that neither of the Order routes crossed any part of the active golf course being the tees, fairways and greens. 


Documentary evidence
The Order was made under section 53(3)(c)(i) of the 1981 Act but does not rely on documentary evidence. In researching the application, the Council has consulted usual archival sources, relevant Ordnance Survey maps and available aerial photography.
The archival sources consulted disclosed no evidence of the historical existence of the Order route. The Order routes were not claimed for inclusion on the First DMS or subsequently until the application leading to this Order was made in March 2019.
User Evidence
The application for a modification order was supported by 20 user evidence forms of which 19 gave evidence of use of the route A – B and 15 of the route A – D. Twelve of the user forms related to use of both routes. 
Twenty-year period
For the purposes of a statutory presumption of dedication under section 31 of the 1980 Act it is necessary to establish when the right of the public to use the route was first brought into question.
Whilst there is evidence of challenge to users at earlier dates, the blocking of the routes at point A and the erection of signs in 2018 was an unambiguous challenge to the right of the public to use the routes and is the appropriate date to set the twenty-year period which is accordingly 1998 to 2018.
Use as of right
Use is only as of right if it is undertaken without force, secrecy or permission. In this case there is no suggestion that use was undertaken in secret nor with permission. 
Use of the Order routes after a challenge made by or on behalf of the landowner could render such subsequent use contentious. In this case there is a conflict of evidence, with some users acknowledging having been challenged but only from or about the time of the obstruction of the routes and the erection of notices. The landowners of their representatives suggest that challenge to users had taken place since an earlier date. With the withdrawal of the objection, and thus not having the opportunity for the evidence to be tested, I must accept that until 2018 use was undertaken as of right.
Sufficiency of use
For a statutory presumption of dedication to arise the evidence must demonstrate, on a balance of probabilities, that the Order route was throughout the full relevant 20-year period used as of right and without interruption by a sufficient number of people to bring to the attention of a reasonable landowner that a right to use the route was being asserted. 
For the route A – B there is evidence of use from 19 individuals, 14 of whom state that they have used the route for the full uninterrupted twenty-year period 1998 to 2018. The remaining five individuals used the route for lesser periods, but their evidence contributes to the overall picture of continuous recreational use of the route for the full period. Many of the users refer to regular use of the route and a number state that they have seen others using the route.
For the route A – D there is evidence of use by 15 individuals of whom nine state that they have used the route for the full uninterrupted twenty-year period with the remaining six having used it for varying periods within the relevant twenty years.
There is no credible evidence of any event within the relevant twenty-year period which could constitute an interruption to use by the public.
Conclusions on user evidence                                                                                                                                   
I am required to reach a decision on a balance of probabilities. I recognise that the Objectors took issue with the extent of use claimed and whether such use was undertaken as of right. Where there is a conflict of evidence of this nature it would be usually for the parties to attend a public inquiry to give oral evidence and to be subject to cross-examination. In this way I would be able to assess the credibility and reliability of the respective positions. The withdrawal of the objection and consequent vacation of the inquiry precludes this, and I must, in the absence of compelling reasons to the contrary, resolve the conflict in favour of the supporters of the Order.
For the reasons I have set out I accept the evidence of use at face value. I am therefore satisfied on a balance of probabilities that, in respect of both routes, the evidence is sufficient to demonstrate use by the public, and thus to give rise to a statutory presumption of dedication in accordance with the requirements of section 31 of the 1980 Act.
Lack of intention to dedicate
Evidence of a lack of intention on the part of the landowner to dedicate the Order route as a footpath can rebut a statutory presumption of dedication. To constitute an effective demonstration of a lack of intention to dedicate the landowner, during the relevant twenty-year period, must have acted in a way which would have brought home to users of the route that they did not wish it to become a public right of way.
The landowner sought to argue that a lack of intention to dedicate had been demonstrated during the twenty-year period by the erection of signs and by regular challenge to users.  This is not accepted by those providing evidence in support of confirmation of the Order, who dispute that any relevant signage was in place within the twenty-year period and do not accept that there was any, or any regular challenge to users until about 2018.
For the reasons I have explained earlier, I must resolve the conflict of evidence against the landowner following the withdrawal of the objection.
It is accepted by the users that within the twenty-year period there was a sign displayed which contained the words: -
‘Non golfers are advised to keep strictly to the marked footpaths and walkways and are expressly prohibited from going onto tees, fairways and the greens.’
I am unable to accept that the wording of this sign was, on its own, sufficient to demonstrate to users a lack of intention to dedicate a public right of way. The first injunction is advisory and whilst the second injunction is prohibitive, it relates only to ‘tees, fairways and green’. The fact that the Order routes did not extend to these parts of the course might in fact suggest a tolerance of use of such other parts.
Conclusions on presumed dedication under section 31 of the 1980 Act
Having regard to the foregoing I am satisfied, on a balance of probability, that the Order routes were used by the public, as of right and without interruption for the 20-year period 1998 to 2018 and that during this period the landowner did not sufficiently demonstrate a lack of intention to dedicate. Accordingly, I find that a presumption of dedication of the Order routes as public footpaths arises pursuant to section 31 of the 1980 Act. 
Common law
Having concluded that the requirements for a statutory presumption of dedication have been met, it is not necessary for me to consider the position at common law.
Overall Conclusion
Having regard to these and all other matters raised I conclude that the Order should be confirmed.
Costs
An application for an award of costs was made and will be the subject of a separate decision.
Formal Decision
I do not confirm the 2021 Order
I confirm the Order. 

Nigel Farthing
Inspector
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