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	[bookmark: bmkTable00]Order Decision

	Inquiry held on 1 October 2024

	by J Ingram LLB (Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 6 November 2024



	Order Ref: ROW/3321932

	· [bookmark: _Hlk178863356]This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Derbyshire County Council (footpath from public footpath no.108 to public footpath no.107 – Belper) Modification Order 2020.

	· [bookmark: _Hlk161063372]The Order is dated 16 January 2020 and proposes to modify the Definitive Map and Statement for the area by adding a footpath as shown in the Order plan and described in the Order Schedule.

	· There was one objection outstanding when Derbyshire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.

	[bookmark: bmkReturn]


Preliminary Matters
I held a public inquiry into the Order at the Strutts Community Centre in Belper on 1 October 2024, having inspected the route in question the previous afternoon, unaccompanied. 
Since the Order was submitted, the statutory objector who was the owner of the affected land between July 2015 and July 2024, has sold the land. I will refer to them as the previous landowner. The new owner is objecting as an interested party and was represented at the inquiry, I will refer to them as the objector. The previous landowner was called as a witness but did not participate at the inquiry as an objector themselves.  
Derbyshire County Council, as the Order making authority (OMA), decided to take a neutral stance. The OMA had previously resolved to refuse the application, however, following a successful appeal under schedule 14 of the 1981 Act they were directed to make the Order.
In writing this decision I have found it convenient to refer to points marked on the Order Plan. I therefore attach a copy of this plan.     
The Main Issues
The OMA made the Order under Section 53(2)(b) of the 1981 Act on the basis of an event specified in Section 53(3)(c)(i), namely the discovery of evidence which shows a right of way which is not recorded in the definitive map and statement subsists over land in the area to which the map relates.
[bookmark: _Hlk181609267]Whilst the evidence need only be sufficient to reasonably allege the existence of a public right of way to justify an Order being made, the standard of proof required to warrant confirmation of an Order is higher. In this case, evidence is required which shows, on the balance of probability, that a right of way subsists along the Order route.  
The evidence in support of the Order is composed of claimed use by the public as a footpath. Accordingly, I need to determine whether presumed dedication has arisen under the tests set out in section 31 of the Highways Act 1980 (the 1980 Act). This sets out that where a way has been enjoyed by the public as of right and without interruption for a full period of twenty years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it. The period of twenty years referred to is to be calculated retrospectively from the date when the right of the public to use the way was brought into question.
Although the case in support of this footpath rests primarily on the user evidence, several aerial images from Google Earth and a map from BaseCamp have been submitted. With regards to documentary evidence, Section 32 of the 1980 Act requires that I take into consideration any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as is appropriate. 
Reasons
Documentary Evidence
I have before me aerial images of the field in question to the south of Sandbed Lane. The images dated 2007, 2009 and 2010 show a visible route on an alignment very similar to the Order route. The later images dated 2016 and 2021 do not show any visible signs of the claimed route, fences can be seen enclosing footpath no.107 and 108 to the edge of the field. 
I also have earlier images dated 1999, 2000 and 2001, that also do not show any signs of a route. However, at the inquiry the applicant produced 3 further images from these same consecutive years of a nearby area. From looking at the features shown, it was clear, and it was agreed between the parties, that although these images are dated from 3 separate years it was in fact the same image. The objector suggested that it was likely the image was from 1999 and had mistakenly been repeated on the subsequent years. I consider that although that is one potential explanation, it is not possible to be certain of a date for this image, it could be any year between 1999 and 2001. 
Although some of the images do show a clear path, and they therefore indicate the existence of a route on the ground at that time, there is little evidential weight to be attached to this, as the nature and status of the use is not clear from the images alone. Conversely, where no route is visible this does not necessarily mean that route was not in use. The ground conditions and whether or not the grass had been mown, could be a factor in how visible the route is on the image.   
A map from BaseCamp was submitted by the applicant at the inquiry. The map is not dated; however, the applicant stated it was from 2015, it shows a route on the alignment of the claimed path. The applicant claims this is taken from the mapping software which uses data from many walkers Garmin handheld GPS units. There is little evidential weight that can be attributed to this, as I do not have enough information to know where the data has come from, how many people used it or over what time period.
In conclusion the documentary evidence as a whole in this case is limited. Little weight can be given to the images and map submitted; they do not show on the balance of probability that a right of way subsists along the Order route. The case therefore rests on the user evidence.               
Date of bringing into question
A bringing into question arises when at least some of the users are made aware that their right to use a way is being questioned. Following a change in the land ownership in July 2015, notices were put up and fencing erected which blocked access to the claimed route at both ends. In addition, in October 2015 a declaration was deposited with the OMA under section 31(6) of the 1980 Act, the owners acknowledged footpath no.107 and 108, but not the claimed route. I consider the ‘bringing into question’ to be the date the route was blocked. The physical obstruction clearly made users question their right to use the route and this is what prompted the application. It follows that I will examine use during the 20-year period prior to the route becoming blocked, 1995 to 2015.
Evidence of use by the public 1995-2015
If a presumption of dedication is to be raised, use by the public during the relevant period must be shown to have been enjoyed as of right, without interruption, and to have continued throughout the full 20 years. Use ‘as of right’ is use by the public that is not by force, does not take place in secret and is not by permission.
Evidence in support of the claimed route is provided in 20 user evidence forms and one letter from an individual claiming 60 years use. The overall period of claimed use is from the 1950’s to 2015, all the witnesses claim use on foot. From examining the user evidence forms and the letter there are 12 individuals who claim use of the route for the full 20-year relevant period. A further 8 claim use of less than 20 years but within the relevant period. All the witnesses stated they had not been challenged when using the route nor did they see any notices denying access along the path. There is no suggestion the use was conducted in secret and all the witnesses state permission to use the route was not given.  
Three witnesses, who had previously completed user evidence forms, attended the inquiry to give evidence in person. All those who gave evidence verbally to the inquiry were submitted to cross-examination and answered all the questions that were put to them. I will give the greatest weight to evidence given in person that has been tested through cross examination.  
The three individuals who gave evidence at the inquiry, all stated they had used the claimed route for the full 20-year relevant period. The use was for dog walking, all three witnesses indicated they were not challenged at any point during their use. 
The main issues regarding the user evidence are whether the witnesses can be said to be regarded as ‘the public at large’; whether the use of the claimed route was in exercise of a ‘right to deviate’; whether or not there is a continuous period of use that is ‘as of right’; and whether the footpath closures due to the foot and mouth outbreak are considered an interruption to the use of the claimed route.
The objector raised concerns regarding the user evidence forms and claimed that the applicant had pre-prepared elements of the form and plan before providing them to witnesses to complete and sign. At the inquiry the witnesses confirmed that the plan was provided to them by the applicant with the route of the claimed path already marked on. Some witnesses have further annotated their plans, for example by adding an ‘S’ for a stile. In addition, the witnesses confirmed that the writing at the top of page 2 of the user evidence form which states, ‘see plan attached’ and the answer to the question below that regarding the width of the route, was completed by the applicant. All the witnesses confirmed that the rest of the form was completed by themselves and that the evidence was their own. I consider that although it is preferable for witnesses to each mark on a plan the route they have taken, in this case each witness has signed the declaration to confirm that the information is true and accurate to the best of their knowledge. Therefore, I have no reason to doubt that each user has given their evidence for the same path, as shown on the plan.  
The objector questions whether the user evidence can be considered to be ‘the public at large’, as 50% of the witnesses live on the same road. I consider that Sandbed Lane is quite a long road with not many streets that branch off it, therefore there will be a large proportion of the users from this immediate locality. There is no evidence to suggest the users are connected in any other way, they are not part of a walking group, they have all used the route independently. Therefore, I consider that the users are classed as ‘the public at large’.
It is clear from the user evidence that there have been some issues with mud and drainage at the northern corner of the field, at the point where footpath no.107 and 108 meet. Some witnesses have stated that during winter months, when the weather conditions are poor, that this area becomes flooded. On the day of my site visit there was heavy rain, there were some puddles and mud in places but both definitive footpaths were usable. The objector claims that witnesses have used the Order route as an alternative to avoid ‘foundrous’ conditions on the existing public rights of way in the field. As such they claim that the use was in the exercise of a ‘right to deviate’. The case of Dawes v Hawkins (1860) 8 CB(NS) 848 was referred to. As in that case, the objector considers that use of the claimed route was ‘by right’, meaning that users had a legal right and therefore it cannot be considered under Section 31 of the 1980 Act.
Many of the witnesses on their user evidence forms refer to the poor conditions at the northern corner of the field. However, with regards to use of this corner, the comments vary from ‘impassable in winter’, ‘virtually impassable’ to ‘difficult to walk’ and ‘wet and boggy’. The witness who submitted the letter refers to the fencing that was installed in 2015, and states that this now prevents users from walking around the flooded section. The applicant refers to walkers previously making a short detour if they met a deep puddle/pond and claims that with the right footwear the path has always been passable. 
At the inquiry the witnesses confirmed that this area has always flooded when the weather conditions were poor. One witness agreed with the applicant and stated that prior to 2015 people would just use a wider area to avoid this section, however, now with the fencing people are confined to a narrow area. One witness stated that unless you wished to use the definitive footpaths to exit onto Sandbed Lane then people would use the Order route. Another witness confirmed that they always used the Order route irrespective of the conditions of footpath no.107 and 108. It was stated at the inquiry, and in the user evidence, that people would use the Order route for convenience or as a short cut, rather than descending and then ascending the field again if they used the definitive footpaths. 
In addition, a witness for the objector explained how they have sight of the Order route from their property. They stated that they would infrequently see people walking the Order route, this was mostly in summer. I consider that this witness may not have seen many people walking the Order route, but they did see some, and in particular in the summer months. Therefore, it is unlikely that the users they did see would have been deviating due to poor ground conditions on the definitive footpaths at that time.
It is clear to me that there has been an issue on occasions with the surface conditions of the definitive footpaths in the field at the northern corner. However, this is some distance from the Order route. From my reading of the evidence the main reason for using the claimed route, rather than the definitive footpaths, is to avoid the steep gradients in the field. Most users were dog walkers and would use the claimed route as part of a longer circular walk as it was more convenient. I consider that the witnesses have mentioned the flooded area, as this is another reason they have avoided using the definitive footpaths on some occasions, however, it is not the only reason. If the witnesses so wished, they could have continued along footpath no.107 or 108 to the corner of the field and just walked a short detour around the flooded section. I acknowledge that parts of the definitive paths may have been wet and slippery on the gradients, however, I do not consider that this would have made them so dangerous that the users had no choice but to use the Order route as an alternative. I consider that the claimed route is too lengthy to be deemed as a deviation and therefore the use is not ‘by right’.
The objectors have stated that, as they believe some of the use of the claimed route was ‘by right’, that there is no continuous period of twenty years use. They consider that the twenty-year period is broken up with occasions when the users were deviating, and use was ‘by right’. However, as I have stated above, I do not consider the claimed route was used ‘by right’, even when parts of the definitive paths were flooded, as a shorter deviation would have been possible. Therefore, I consider that a twenty-year period of continuous use ‘as of right’ is possible in this case.
Two witnesses on their user evidence forms refer to footpath closures during the foot and mouth outbreak. The objectors claim that the outbreak caused a significant interruption to use of the Order route in around 2001, which falls within the relevant period. One witness at the inquiry recalled seeing footpath closure notices, this was at the point where the footpath meets Sandbed Lane. Due to the fact that the claimed route meets definitive footpaths at either end, it follows that users would not have been able to access it if the connecting footpaths were closed during this time. I have not heard any evidence of any particular special circumstance relating to the closures in this field, or any other intervention by the landowners, therefore I consider that this temporary closure would not amount to an interruption of use under Section 31 of the 1980 Act.     
My conclusion of the user evidence is that the use can be considered to be by the public at large and ‘as of right’. The claimed route has been used regularly all year around, and not just as a means to avoid a flooded section of footpath. I also conclude that any temporary cessation of use caused by foot and mouth disease, would not amount to an interruption of use in this case.  
In my view the Order route is a way the character and use of which can give rise to a presumption of dedication. I conclude that the evidence of use is sufficient to raise a presumption of dedication. However, this presumption can be rebutted if there is sufficient evidence on behalf of the landowners to demonstrate they had no intention to dedicate the way as a footpath.   
Whether there is sufficient evidence of a lack of intention to dedicate by the landowners 
At the inquiry I heard that the owner of the field prior to 2015 was an elderly lady who lived in an adjacent property, the land was leased for cattle grazing and mowing. The land and property were sold in 2015 after she passed away, her husband had passed away sometime during the 1990’s. Therefore, for the majority of, if not all the relevant period she was alone at the property. The evidence of one witness indicated that, from at least 2011 she was in a poor state of health and would have been unable to challenge anyone using the claimed route.
One witness for the objector, a neighbour of the elderly landowner between 2011-2015, explained how they regularly visited her. They described on one occasion a conversation regarding a footpath adjacent to their house. There was a query as to the alignment of that footpath. The witness recalled how she was adamant that the footpath should not be moved and made comment that the footpaths should remain as they are. The witness indicated that they believed this would include not allowing access to the Order route. I consider that although the witness may be of this belief, the conversation was not specifically related to the Order route, therefore it is an assumption that she was of this opinion regarding the Order route. 
I heard from a witness who had lived on Sandbed Lane between 1983 and 1993, although they were a regular visitor to the area after this date as their parents continued to live there. They recalled how they went to school with the then landowner’s son and invariably visited the family. They stated that the landowners would tell people off if they did not keep to the footpaths. As the witness moved from the area in 1993, this would have been prior to the relevant period. No specific incidents of challenges being made during the relevant period were referred to.
Two brothers, the former tenants of the land, gave evidence at the inquiry. They stated that their family farmed the land between 1961 and 2014. They both claimed to have visited the land every day, and that they had personally challenged people who did not keep to the footpaths in the field, this would have included during the relevant period. However, they both said this did not happen often, one of the tenants stated people stayed on the footpath around the edge of the field. Additionally, both stated they only challenged strangers, as locals knew where the footpaths were. They referred to notices that they put onto stiles asking people to keep to the footpaths, the stile where footpath no.107 exits onto Sandbed Lane was specifically mentioned. One tenant also claimed that the landowner would shout at people from her property if they were not on the public footpath.
[bookmark: _Hlk179543942]I have no reason to doubt the evidence of the tenant farmers, however, unless there was livestock on the field, it is questionable whether they would have a need to visit the site every day. The applicant and a witness at the inquiry both mention cattle grazing on the field historically. Only two witnesses mention cattle on their user evidence forms. In response to a question, were there any periods when you did not use the route? one witness answered, ‘only on the odd occasion when cows were in the field’. This witness claims to have used the Order route daily between 2006 and 2015. Therefore, it appears that the field may have been used less often for cattle grazing for the latter half of the relevant period. 
In addition, the tenant farmers stated that their own challenges to walkers were very infrequent and only strangers were confronted. It is conceivable that users of the Order route did so without encountering the tenants, as they would not have been on the land at all times of the day. No time period was given for the notices they refer to. The notices were not mentioned by any witnesses, it is possible if the notice was on the stile adjacent to Sandbed Lane, that users of the Order route would not have seen them. 
The landowners from the relevant period are now deceased and any indication of challenges that were made by them during the relevant period are now regarded as hearsay evidence. Although from the evidence these challenges were very few, and for the latter part of the relevant period, there were none at all due to the landowner’s ill health.     
The statutory objector and previous landowner from July 2015 to July 2024 gave evidence. They confirmed that they had erected the fencing enclosing footpath no. 107 and 108 with the permission from the OMA. Prior to this they had occasionally witnessed people deviating from the public footpaths and had challenged walkers. They also commented that although they never met the previous landowner, they were told that she would challenge people.               
Conclusions
I have concluded above that I consider use of the Order route was not a deviation due to poor conditions on the existing public footpaths in the field. The use is therefore not ‘by right’. In addition, I have found that any temporary break in the use of the Order route, due to the foot and mouth disease, would not amount to an interruption in use. The user evidence is therefore continuous throughout the twenty-year relevant period. I consider that the user evidence meets the tests set out in the 1980 Act and is sufficient to raise a presumption of dedication as a public footpath. 
The evidence shows that the use of the route on foot has not been sufficiently challenged. There is no mention from the users of any challenges by the landowner or occupier until 2015. There is evidence of very few, infrequent challenges by the occupiers of the land. I consider this does not amount to sufficient evidence of a lack of intention to dedicate.     
I conclude that the user evidence is sufficient to show, on the balance of probabilities, that the route between public footpath no.108 and public footpath no.107 in Belper is a public footpath.  
Having regard to these and all other matters raised at the inquiry and in the written representations, I conclude that the Order should be confirmed.
[bookmark: bmkScheduleStart]Formal Decision
I confirm the Order.
J Ingram
INSPECTOR
APPEARANCES

Remaining neutral

Mr P Shimwell		Senior Legal Assistant, Derbyshire County Council
Ms A Greatorex		Legal Assistant, Derbyshire County Council  

In support of the Order 

Dr G Mansford		Applicant

Who called 

Mr P Boles
Mr H Chandler
Ms B England

Opposing the Order

Mr R Carr			Robin Carr Associates, representing 
Mr M Hanney (not present)

Who called

Mr A Thomas 
Mr D Walker
Mr P Langton
Mr D Langton
Mr S Nicholls 		Statutory Objector (previous landowner, 2015 - July 2024)






















DOCUMENTS

1. Copies of statutory notices and certification
2. Copy of the statutory objection
3. 20 User evidence forms
4. Statement of reasons submitted by Derbyshire County Council 
5. Statement of Case and Proof of Evidence of Dr Mansford 
6. Statement of Case of Mr R Carr on behalf of Mr M Hanney including 8 appendices

Submitted at the inquiry

7. Copy of Mr Carr’s opening statement
8. Copy of Dr Mansford’s statement
9. 9 photographs from Google Earth Imagery dated between 1999 and 2010
10. Copy of a map from BaseCamp dated 2015
11. Statement of Ms B England 
12. Copy of The Planning Inspectorate Guidance – Advice Note 15 Breaks in user caused by Foot and mouth Disease
13. Copy of Hereford and Worcester County Council v Newman CA 1975
14. Copy of Open Spaces Society document – Rights of Way: Impassable Paths
15. Copy of Mr Carr’s closing submissions
16. Copy of Dr Mansford’s closing submissions 
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