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	Site visit made on 14 March 2024

	by Grahame Kean B.A. (Hons), Solicitor, MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 11 November 2024



	Order Ref: ROW/3301945

	This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Nottinghamshire County Council (Everton Bridleway No.30 and Footway No.31 and Gringley on the Hill Footpath No.24 and Bridleway No.25) Modification Order 2021.

	The Order is dated 27 August 2021 and proposes to modify the Definitive Map and Statement for the area by adding public bridleways and a public footpath and amending the definitive statement as shown on the Order Maps and Schedule.

	There were two objections outstanding when Nottinghamshire County Council (the “Council”) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision:  The Order is confirmed 

	[bookmark: bmkReturn]


Preliminary matters
I made an unaccompanied site inspection of the Order route. No request was made for a hearing or an inquiry, therefore I have determined the application on the written representations received. 
The effect of the Order if confirmed, would be to:

· add a public bridleway (No30) along the flood bank of the River Idle from the junction with Everton Bridleway No.27 at grid reference SK6878 9380 to a point SK7016 9444
· add a public bridleway (No25) along the flood bank from the junction with Everton Bridleway No.24 (Polly Bell Bank), SK7017 9442 to the junction with Gringley on the Hill Footpath No.17, SK7130 9500
· add a footpath (No31) from the northern end of Everton Bridleway No.24 leading to the River Idle between points SK7017 9442, SK7016 9444 and SK7018 9447 and
· amend the definitive statement in respect of the northern termini of Everton Bridleway No.24.
The Order is made under s53(2)(b) of the 1981 Act and more particularly:
· s53(3)(c)(i) which states that an order should be made to modify the DMS for an area on the discovery of evidence which, when considered with all other relevant evidence available, shows that: “a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist over land in the area to which the map relates, being a right of way to which this Part applies;” and
· 53(3)(c)(iii) which applies when other particulars contained in the definitive statement require modification.
Procedural matter
The applicant submitted late evidence in support of the application. It does not materially add to my consideration of the evidence or the decision, which is to confirm the Order, and therefore I have not considered it further. 
Objections
The first objection is made by the owner of land through which the Order route lies Lapwing Estate Limited (LEL). In essence it is said that on the balance of probability the rights alleged do not exist. The second objection is from the applicant, but it is only as to what is omitted from the Order, ie the addition of short section of bridleway between the Everton flood bank and the embarkation point for Misson Ferry. The applicant seeks a modification to the Order that would add this short link. LEL asserts that my powers to modify the Order do not stretch that far. I consider the proposed modification separately below. 
The main issue and legal framework
The main issue is whether the evidence discovered by the Council, taken with all other relevant evidence is sufficient to show on a balance of probabilities that public rights of way of the status claimed, not shown in the Definitive Map and Statement (DMS), subsist over land as shown on the Order Map. 
There is a statutory presumption of dedication in s31 HA1980: if public use of a way for twenty years or more is shown, the way is deemed to have been dedicated as a highway of that description unless there is sufficient evidence from which it can be concluded that there was no such intention during that period to dedicate it. The twenty-year period is calculated retrospectively from the date when the public’s right to use the way as claimed is first brought into question. Also, at common law, periods of less than 20 years may be sufficient from which to infer that a way was dedicated and accepted for public use. 
[bookmark: _Hlk148943710]By s32 Highways Act 1980 (HA1980) I must consider any “map, plan or history of the locality or other relevant document” offered in evidence and give such weight to it as is justified by the circumstances, including its antiquity, the status of the person who made or compiled it, including for what purpose, and the custody in which it has been kept and from whence it is produced. 
Everton Bridleway No.30
Inclosure award and tithe maps
The Everton Inclosure Act 1759 authorised Commissioners to set out public roads to a width to 40ft or more. It distinguished “public Roads…public bridges, Causeways, Sluices, Drains and Banks” from “private ways, Hedges, fences, bridges, Sluices, Drains Banks…”. Public assets were to be repaired by the Surveyor of Highways, but private assets were the responsibility of the owners and occupiers of the allotted lands.
The Everton Inclosure Award (1761) set out four “public roads” of which three were less than the authorised width of 40ft (and so not set out in accordance with the 1759 Act). However, the OMA contends that most roads and ways in Everton and Harwell were dedicated after the award by actual public use as demonstrated by documentary evidence. The award states that monies raised by the Surveyor of Highways were to be used to maintain the banks of the River Idle suggesting that public status was being given to ways along the banks.
The route corresponding with Everton Bridleway No.30 is awarded to a width of 12 ft and is named “Bank of the River Idle or Toft Carr Bank”. It is noted that the bank (being maintained by the Surveyor of Highways) formed the only means of accessing an awarded “free publick wharf” and the Misson Ferry.
With regard to the public wharf set out in the Inclosure Award LEL asserts that by reference to its description in the award, the 1822 Tithe Map and the 1848 Tithe Map, it was located at Point A1 on LEL’s “Map A” between Grid Refs SK6878 9380 and SK6893 9414, ie farther south than the landing place opposite Misson. There it is said, the public wharf was accessible via Green Lane/Misson Bank Lane/Toft Hill Lane (having differing names over time) and there was no need to use the Order Route.
The word “wharf” is annotated clearly on the 1822 tithe map corresponding to the faint pencil note on the inclosure map. On the 1848 tithe map parcel 426 is clearly marked as a wharf in a similar position and 412 as Misson Bank both owned by the then relevant highway authority (and Gringley Bank, parcel 413), and 417 (Flag Piece) located in the area south of the ferry across to Misson. The public wharf in the general vicinity of point A on the objector’s map would have been, I agree, accessible via Green Lane/Misson Bank Lane/Toft Hill Lane, however that does not imply there was no need to use the route along the riverbank ie Misson Bank up to the crossing to Misson by the ferry. Nor does a wharf imply a crossing point over the river, but at any rate the evidence does not suggest that a crossing point, if it existed would have been used to the exclusion of a more direct rout by Misson Bank up to the ferry or beyond and along the rest of the Order route.   
As stated by the Council the 1759 Act, whose full title is An Act for dividing and enclosing several Fields, Meadows, Pastures, Common and Waste Grounds, in the Parish of Everton, in the County of Nottingham, 32 Geo. 2. c. 46, authorises the setting out of public roads. Highways have a wide variety of names, often associated with the character of the way, for example in the 1761 Award “Double Drain Bank” is a road set out “between Drain and Drain” and itself referred to in the Award as another “Road or Bank”. Thus, in that instance, the words road and bank are interchangeable. The character of the land on which a highway may come into existence could include several features such as a river, a bridge or an embankment.
Although this part of the Award may be ultra vires in that it set out the road at less than the authorised width, it is not to be discounted altogether since it appears the intention was to award a road along the Order route and there is no evidence that it was not set out or used specifically for lack of authority. It provides some supporting evidence of a public way by virtue of its proximity to the awarded public wharf and Misson Ferry which suggests it was not only a flood bank but would have carried traffic of some kind.
LEL also asserted that a “bank” cannot have public highway status and therefore such a status should not be inferred from the enclosure award. The river Idle is a navigable river for its length by which the Order route runs. It was observed in R v Inhabitants of Clueworth (Pasch 3 Ann) 1 Salk. 358 that:  
“A man has land adjoining to a navigable river; every one that uses that river has if occasion be, a right to a way by brink of water over such land, or farther in if necessary.”[footnoteRef:2]  [2:  A report of all the cases determined by Sir John Holt, knt., from 1688 to 1710
] 

The OED defines brink as “edge; especially: the edge at the top of a steep place. 2. a bank; especially of a river.” The way in question is on top of a bank which goes alongside the river. The statement in Clueworth seems to be obiter. There is no reason why a bank such as the present, which is capable of bearing pedestrian and equestrian traffic, may not in principle be subject to public rights of passage. The case is interesting because it raises the question of the extent of “brink of water”. “If occasion be” indicates that its scope might be limited to that found necessary to divert from the navigable river itself used as a highway and in any event the part of the bank claimed for public rights is not at the water’s edge. Therefore, the case is of limited assistance here. 
Chapman’s Map of Nottinghamshire (1774), although it is small scale, it shows access to the Ferry along the bank of the River Idle and a route between Everton and Misson Ferry, part of which goes along the bank. The map key suggests it has the status of a “Bridle Road”. Few bridle roads appear on this map and it may be a bridleway of some significance but the map alone is not conclusive of whether a public way exists. 
The Everton Tithe Award and Plan (1848) shows that the owners of the bank (parcel 412) were the Everton Overseers of Highways. Other lands are listed in their ownership namely: Parcel 413 - Gringley Bank (Polly Bell Bank); Parcel 414 – Land alongside the bank; Parcel 417 which corresponds with the Misson Ferry embarkation point; and Parcel 426 which corresponds with the awarded “publick wharf”. 
The Tithe Award provides strong evidence that these ways were held as highway land. Some support that this was a public through route is also provided by the “Plan of the Lands Titheable in Everton cum Harwell” (1822), denoting the flood bank as ‘Misson Bank’ and annotating in the margins ‘From Everton’ and ‘To Misson’.
Whether a public ferry
LEL alleges that the OMA failed to provide evidence that the ferry was a “public ferry” since the Ferryboat Inn Conveyance (1877) relates only to the owner of the Inn having “exclusive use” of the ferry, albeit to transport travellers across the river. If the ferry were public then, it is argued, given that the river was navigable any public ferry would have been subject to some form of statutory approval of which no evidence has been demonstrated.
I disagree. In Huzzey v Field (1835) 150 E.R. 186, 2 Cr. M. & R. 432, it was said to be quite clear that a ferry is a franchise which can be set up with a licence from the Crown; and in the case of a ferry by prescription, a grant or licence is presumed. The court added:
“A public ferry, then, is a public highway, of a special description, and its termini must be in places where the public have rights, as, towns or vills, or highways leading to towns or vills. The right of the grantee is, in the one case, an exclusive right of carrying from town to town, in the other, of carrying from one point to the other, all who are going to use the highway to the nearest town or vill to which the highway leads on the other side” (emphasis supplied).
The 1877 conveyance describes the ferry as being "for the passage of… travellers, horses, cattle, carts, carriages and goods and commodities". In Letton v Goodden (1866) L.R. 2 Eq. 123 it was held that:
"A ferry has been said to be the continuation of a public highway across a river or other water for the purpose of public traffic from the termination of the highway on the one side to its recommencement on the other side; and as such the existence of a ferry is obviously for the benefit of the public. The advantage to the public is so great that the Crown has from time to time granted rights of ferry, and all common ferries have their origin in Royal grant, or in prescription, which presumes such grant.”
Although some ferries are creatures of statute, it is not uncommon to have claims of ownership of ancient franchise ferries to be accepted, having its origin in a franchise from the Crown. (see eg the House of Lords in Hammerton v. Dysart (Earl) [1916] 1 A.C. 57). Lord Parker noted that a “common ferry”, ie for the common use of all of the King’s subjects, requires a grant from the Crown and “it doeth in consequent tend to a common charge, and is become a thing of public benefit and use”. Such a ferry is therefore primarily a toll franchise where the necessary consideration moving to the public is found in “the ferry owner's obligation to provide boats for the public convenience and the right of the public to avail themselves of these boats at their pleasure.”
As to how the grant of a franchise of a ferry can come about Lord Parker said:
“…a franchise of ferry…can be acquired by prescription at common law, which presumes such a grant prior to the reign of Richard I, or by the proof of facts from which a grant of more modern date can be inferred…prescription at common law as by the presumption of lost grant, depends on the proof of long user or practice for which a legal origin will, if possible, be presumed...”
Now, the objection refers to “exclusive use” of the ferry in the 1877 conveyance, but this actually refers to the exclusive right of the owner to operate the ferry subject to the corresponding obligation to the right of the public to use the ferry. The material supplied by way of the history of the use of the ferry leaves me in no reasonable doubt that the ferry operated by way of a common ferry at least as far back as the 1870’s. The conveyance was not referring to a right to use a ferry that was exclusive (ie private) to the grantee, but in the nature of a transfer of a franchise to that person for the express purpose of:
“use for the passage of Travellers, Horses, Cattle, Carts, Carriages and other Vehicles and goods and commodities of all kinds over and across the said River Idle together with all…Ferries and rights of Ferry and all…liberties, privileges, and appurtenances whatsoever to the said messuage, hereditaments and premises belonging or in any wise appertaining or usually held or occupied therewith or reputed to belong or be appurtenant thereto.”
It seems clear from this extract that what was being passed was the franchise of a ferry that was public in nature. And, as Lord Parker said in Hammerton:
“the acceptance of a grant of a franchise of ferry by a person who owned the landing place on either side of the stream would operate as a dedication by him to the use of the public, not only of the landing place itself, but of a convenient way from such landing place to the nearest highway for the purpose of getting to or from the ferry…A ferry may thus be regarded as a link between two highways on either side of the water, or as part of a continuous highway crossing the water.”
The other historic documentary sources include extracts from the diaries of Henry Seymour Metcalf (1874-87) providing contemporaneous evidence that the ferry carried horses and carriages; various directories advertising the ferry’s existence; and an OS boundary sketch map (1883) showing the flood bank as parallel dashed lines labelled “Flood Bank and Road”. These sources are indicative of the public nature of the ferry and use of the bank as a highway to and from the ferry. The ferry seems to have closed in the 1950s. Some weight is added to the Council’s case through reported conversations with Misson residents born in the 1930s describing the ferry, the ferryman’s rates and several instances of seeing others walking on both sides of the riverbank, including a statement from a long-standing Everton resident who used the ferry to attend social events in Misson in the 1930s. 
Other documentary evidence
Further support is found in the Finance Act (1910) records that show a deduction of £25 claimed for the flood bank (parcel 901 annotated “Barrier Bank” owned by Everton Parish Council). The bank is not shown excluded from the adjacent land on the valuation map which is often the case where a public carriage road is believed to subsist.
As to the Nottinghamshire (Area 6) Definitive Map and Statement, published on 26 September 1969 which recorded cul-de-sac leading to the Barrier Bank this is relied on to suggest that if the flood bank were then still owned by Everton Parish Council who did not think it had to safeguard rights along it, it would be unusual for the public to turn around when reaching the end of cul-de-sac, rather than proceeding along flood bank. This is conjectural and I give little weight individually to their presence. 
Conclusion on Everton Bridleway No.30
Taken together, the documentary evidence is such that it can be inferred on the balance of probability that it was used as a bridleway by the public such as to infer dedication by the owner and acceptance thereof by the public, of the Order route from grid reference SK6878 9380 to SK7016 9444. For the avoidance of doubt, I have considered the statutory declaration made under 31(6) but clearly the land affected excludes this section of the Order route.
Footpath 31 and Gringley on the Hill Inclosure Award 1801
The parish boundaries were slightly changed during the twentieth century and it would now appear that part of this footpath (No.31) now lies in the parish of Everton and that it connects to Everton Bridleway No.24. The Council has not brought in for consideration as part of this Order the remainder of the awarded footpath south of the flood bank so that particular matter is not before me.
However, an awarded “public footway…to the River Idle” was set out in the Gringley on the Hill Inclosure Award 1801. I have considered this description together with the award map, and there is little doubt in my view that an unrecorded footpath subsists across the bank to the edge of the River Idle (the northern end of the awarded footpath). 
Gringley Bridleway No.25
A statement, plan and statutory declaration under s31(6) Highways Act 1980 was made by Loveden Holdings Ltd on 22 March 2004. No public rights of way were acknowledged along the flood bank, therefore the declaration ended any period of use ‘as of right’ and brought use of the way into question. So, for the purposes of s31, the relevant 20-year period is March 1984 to March 2004. Most of the user period up to 2004 was before the current owners purchased the estate. 
LEL takes issue with the OMA by asserting there is no date when the right to use the way publicly was brought into question. I disagree because the statutory declaration has the legal effect under s31(6) of the 1980 Act of enabling the deposit of a statement with a map, followed by the declaration, of demonstrating to the world at large that the owners as makers of the declaration have no intention to dedicate any additional route to the public not otherwise acknowledged in the statement and declaration as an existing public right of way across their land. 
Insofar as the documents deposited under s31(6) do not affect parts of the claimed route outside the deposit area, I accept that the making of the application for the present Order is capable of being the date of bringing into question under s31(7A) and (7B) of the 1980 Act. This would however only apply to the small section of the Order route at the eastern end by the pumping station, which appears to be excluded from the land edged red in the plan attached to the declaration. 
The 1923 OS map appears to show a bridge over the mother drain at the north end of Carr Road where there is now a foot bridge. The bridge may have permitted passage by horse or cart/carriage to pass through to the riverbank at the end of Carr Road, however this suggestion does not add significantly to the evidence supporting the use of the Order route itself. 
I have come to a similar conclusion regarding the Stevens Map of Isle of Axholme 1820 although in any event the copy supplied is indistinct. The extract from the Gringley Drainage map 1860 showing Gringley Road Bridge has brown coloured sections which are possibly roads or ways of some description, but such colouring is not repeated on the Order route itself, ie the route along the section named in that map as Barrier Bank. Also submitted is a valuation book entry for a tenant of parcel 181 shown on the corresponding 1838 map which, whilst it does show Carr Road, bears no indication of a way immediately south of the River Idle on the Order route. 
The applicant submitted 41 user evidence statements as to the use of the flood bank between Polly Bell Bank and Carr Road which remain to be considered. Use of a way by different persons, each for periods of less than 20 years, may suffice if taken together they total a continuous period of 20 years or more. I have taken account of the fact that, as the OMA points out, one can aggregate the individual periods of use here to provide a combined total of 20 years.
The stated use is mainly on foot. However, there are also 11 user evidence statements that refer to continuous use throughout the whole of the relevant 20-year period, including statements that refer to use on horseback or by cycle. Although the number of statements referring to equestrian and cycle use throughout the 20 year period is low in comparison to the statements that refer to pedestrian use this might be expected in any event. Some statements refer to use as far back as the 1950s. The frequency of use is typically monthly or every few months. Use during the relevant period appears to have been as of right and no evidence has been discovered to suggest that any challenge took place during the relevant 20-year period. Some users added that the flood bank in Gringley was used on foot, horseback, and on cycles mainly in conjunction with Everton Bridleway No.24 (Polly Bell Bank).
The purpose of the use is generally stated to be recreational, including the use of this section of the Order route as part of various circular tours making use of existing Bridleway No 24, Footpath No 17 (Carr Road) but also the Order route considered above, namely along the riverbank towards Misson. There is a particular mention in several statements of going to the river as an end in itself for fishing and bird watching. 
Correspondence held by the OMA from 19 October 2004 includes a Sheffield resident’s claim that he was verbally challenged by the “Lovedon Estate” when walking the flood bank behind Gringley pumping station, but he had been walking and fishing the flood bank “for some 30 years”. This falls outside the relevant 20-year period, being some 6 months after the deposit made under s31(6). Part of the bank in the immediate vicinity may be designated access land under the Countryside and Rights of Way Act 2000, however the rights that obtain for the public under such designation are quite distinct from the question whether any public footpath or bridleway has also come into existence over or beside it and this has not affected my consideration of the matter. 
A few statements are provided by the OMA that relate to an order that is not before me, claiming a footpath between Gringley Footpath No.17 (Carr Road) and Misson Bridleway No.4 via the flood bank. Whether the public use extended contiguously with the Order route in this direction is therefore conjectural for present purposes but, as the statements partially relate to use between the ends of Polly Bell Bank and Carr Road, I have taken these into account. 
[bookmark: _Hlk177655621]This part of the Order route ends in a cul-de-sac at Grid Ref SK7130 9550. LEL cites Highway Law by Sauvain, Stockley and Westway (6th Edition – 2022). I take from the extract supplied the following relevant considerations:
· where there is no obvious reason for public use of a cul-de-sac, other evidence will assume greater importance in establishing a highway. 
· over time cul-de-sacs were found to be capable of being highways so long as the public at large were free to, and did, use them, and this became a principal test of whether a way was public rather than private. 
· However, there is no rule of law that a cul-de-sac may not be highway, whether it be in a town or in the country. 
It has long been accepted that roads leading to places of interest, for example to a river, may be highways. I have already given instances in the user statements of the reasons why the public might find this part of the river Idle a place of interest in itself. These are logical and obvious reasons for the use. Given the river’s proximity to the Order route and the user statements, I give little weight to the fact there would be a cul-de-sac at Grid Ref SK7130 9550.
The quality and quantity of use relied on to infer the probability of the Order route carrying public bridleway rights, is sufficiently cogent in my view such that the dedication of a bridleway can be inferred following public use on horseback as well as use by cyclists. Overall, I am persuaded on the evidence that on the balance of probability the user endured throughout the whole of the relevant period in question as to use on horseback, cycle and foot, and was of a sufficient quantity and quality. The user statements taken with the other evidence adduced by the Council are sufficient to raise a statutory presumption of 20 years’ continuous and uninterrupted use of this part of the claimed Order route. Insofar as concerns the use of the small section of Order route excluded from the statutory declaration, user evidence also relates to this section during the relevant 20 year period up to the application date, such that taken with the rest of the evidence it is a reasonable inference on the balance of probability that public bridleway rights continued to Grid Ref SK7130 9500.
General comments by the landowner about what he knew and what steps he took or did not take in consequence and why, his evidence of user or non-user, the extent to which evidence of others to the contrary is challenged, and the submissions made about it, are potentially relevant. The presence of a locked gate and broken-down adjoining fence is noted but it does not appear to have prevented users from negotiating the way during the relevant period. It is established that under s31(1) of the 1980 Act there can only be sufficient evidence that a landowner had no intention to dedicate a path as a public way if the landowner performed overt acts so that the relevant audience, namely the users of the way, would reasonably have understood his intention. However, I find no evidence that any owner has effectively demonstrated during the period in question, that there was no intention during that period so to dedicate it as a public bridleway.
Everton Bridleway No.24 and the statement of particulars
As part of the Order the Council proposes two amendments to the particulars in the Definitive Statement. Firstly, to replace the current six-figure grid reference (702944) to an eight-figure grid reference (SK7017 9442) in accordance with the route denoted on the Definitive Map. Secondly, to change the description of the termini from the ‘Mother Drain’ to the ‘Delve Drain’ to be consistent with OS annotations on the Order plan.
I have been given no good reason why I should not confirm the Order in this regard.
Request to modify the Order
The applicant correctly observes that the 1891 OS 6 inch to the mile map shows the track leading away from the ferry onto the bank heading only to the east whilst other maps show a forked track at this point, one leg going to the southwest onto the bank and the other eastward and the 1921 2500 map having the easterly fork larger. This may suggest more horse drawn traffic in the latter direction, but such a suggestion is largely conjectural.
For the avoidance of doubt I have still taken into account for the purposes of determining the public nature of the claimed Order route, the evidence surrounding the use of the ferry and the historic mapping information which taken together lead to the likelihood that there was a public right of way between the ferry landing and the barrier bank which was necessarily part of the access to the ferry.
I have carefully considered the comments of the OMA, LEL and applicant as well as reviewing the actual application form and appendices. In my view the application does not make it clear in any event the exact route desired to be recorded on the network by the addition of what is described as “the spur” from the Barrier Bank to the old ferry landing. 
The effect of the requirements in the Wildlife and Countryside (Definitive Maps and Statements) Regulations 1993 as to applications and accompanying maps includes that one may show “on a larger scale any particulars required to be shown on the map, in addition, an inset map”. The route of the claimed right of way should be clearly marked on the map and any inset map and the notation used should be similar to that used on definitive maps. 
The applicant made several applications from which the OMA produced the current Order. The map that accompanied the first (and relevant) application, adequately shows the route corresponding to the section grid reference SK6878 9380 to SK7016 9444 on the Order map. It is marked “precise position of bridleway route to ferry shown on Appendix 8”. Appendix 8 is a 1921 25-inch map (annotated by hand “1921 2500 map) said to show “the Ferry, its approach tracks and lanes…all clearly visible.” 
In addition, a location plan at scale 1:20000 was provided for all three applications, which appears at the end of the “application submissions”. It includes an annotation of a short section X-Y together with the other letters corresponding to those used in the individual maps accompanying the several applications. At the location by the ferry, it is annotated “D-A-X-B Everton BW30” and above that “X-Y Everton BW32&33”, ie a single spur. 
Neither in the location plan nor in the map referred to as Appendix 8 has the exact route of the “spur” been clarified. Importantly, Appendix 8, which is supposed to contain the precise position of the bridleway route is not annotated in any way to mark out or differentiate the desired route to be added. 
The description of the route on the form is merely from “point D (Green Lane) to Point B (Polly Bell Bank) on application map”. The general proposition of adding a spur from Everton Bridleway No.30 to the former ferry wharf on the Idle is clear enough but as appears from the historical mapping evidence, there are several paths marked between the landing place of the ferry to the rest of the claimed Order route. The Council has latterly supplied the “necessary Order Plan C” and grid references to allow this addition. I have considered this plan but whilst it shows a route in sufficient detail the exact route is not made clear on the application plan in the way prescribed by the 1993 regulations, or substantially so. 
The Order itself does not contain any error as such, therefore no modifications fall to be considered within that context. However, it would not in my view be a minor addition in relation to the Order as made or sufficiently similar to it as the OMA suggests. I have sympathy with the applicant and the basis of the request is supported by evidence from which I have already inferred a general link in the landing area of the ferry to be public. However, the application form describes the route only as proceeding from Green Lane to Polly Bank without mention of a detour to the ferry landing (for that is what OMA’s Plan C would put in place) and does not therefore provide a full or proper description of the desired route. I will have to leave it to the OMA in due course to consider for example, whether the addition would be a simple spur (X-Y on the location plan submitted) or a fork and a spur as in Plan C. In summary, to accept the modification would be to alter the Order in a substantially different way from the submitted Order.
Therefore, the modification proposed is not accepted.
Other matter
A general objection was made that the OMA “failed to submit copies of the actual evidence that it relies upon, and therefore it has failed to discharge its burden of proof”. LEL through its agent, an experienced rights of way practitioner, anticipated that the OMA would produce copies of this omitted evidence but asserts that in the interests of natural justice, it be given the opportunity to consider and respond to this new/additional evidence.
It appears that some document pages and user evidence forms were not in the appendices to the OMA’s statement of case. However, those documents noted as missing were specifically noted in the Council’s comments in response to the objections. The owner’s comments seem to me to be essentially concerned with the inherent fairness or otherwise of the procedure thus far adopted.
Clearly LEL was not, subsequent to representations being made to the OMA, supplied with the further evidence that the OMA considered before making the Order. That would not be unusual because a finite period is set for interested persons to make representations. It is not for me to revisit the OMA’s procedures, other than to satisfy myself that it has complied with its statutory responsibilities before submitting the Order in question. 
I note that in Isaac & Isaac v Secretary of State for the Environment & Devon County Council CO-2527-94 (10 November 1995), it was argued that full evidence was not provided in time to deal with it before the OMA made its decision. It was held:
“…failures of procedure as opposed to errors of substance in the [OMA’s] decision-making process are not a topic for the Inspector to consider in the inquiry.”
Similar considerations would appear to apply to orders dealt with by written representations. A hearing was offered but not taken up. The Council was told on 28 May 2023 that LEL agreed to the written representation procedure.  
The procedure for written representations is set out in Annex B to Guidance on Procedures for Considering Objections to Definitive Map and Public Path Orders, Updated 22 June 2022 (the Guidance). Where this procedure is followed, any person who wishes to give evidence shall submit a statement of case. LEL did supply a full written statement of case which I have considered.
I note also that under Schedule 15 of the Wildlife and Countryside Act 1981, paragraph 3(8) a request could have been made by LEL to the OMA as to what documents it had taken into account and to make those available for inspection. No such request was made at the appropriate time. In the event the objector was able to make full representations. No complaint is made of non-compliance with the procedural requirements of Schedule 15 and I am satisfied that my determination of the issues has not been prejudiced by any initial failure by the OMA to append all the evidence to its list of documents. 
Widths specified in the Order 
The Order specifies widths of the order route which vary from section to section and the map clearly indicates the sections with the width claimed. This is consistent with the evidence and corresponds with observations during my visit. I therefore consider the claimed widths reflect both the way and the use made of it and are appropriate.
Conclusion
Having regard to these and all other matters raised in the written representations I conclude that the Order should be confirmed as made.
Formal Decision 
I confirm the Order.
Grahame Kean
INSPECTOR
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