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Order Ref: ROW/3241907M
· The Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) and is known as the County of Lincoln – Parts of Lindsey (Isle of Axholme) Definitive Map and Statement – Definitive Map Modification (Public Footpath 6, Amcotts) Order 2018(1).
· The Order is dated 22 February 2018 and proposes to modify the Definitive Map and Statement for the area by adding to the definitive statement particulars of Public Footpath 6 (FP6) as shown in the Order plan and described in the Order Schedule.
· There were three objections outstanding when North Lincolnshire Council (the Council) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.
______________________________________________________________________
Summary of Decision
The Order is confirmed as originally made.
Procedural matters
I carried out an accompanied site visit of the whole of the route, FP6 in the definitive map, from the parish church, around the edge of the fields to the south, through the Salisbury House property which had a locked gate across the Order route but was unlocked by the owner, through another gate at the White House (Point B on the Order map) and through to Trentside at Point A.
Background
FP6 runs from Church Street in the village of Amcotts, by the mid-19C Anglican parish church dedicated to St Mark, to Trentside close by the river. The present church of St Mark was built in 1853 replacing an earlier church or chapel.
The correct line of section A–B is unclear from the definitive map and statement (DMS) and is disputed by the owners of the neighbouring properties, Salisbury House and White House. Each owner alleges that the correct line goes through the other’s driveway. There has been very little evidence of user and a padlock has been placed on the gate at B, where the boundary line exists between the two plots. The Council admits there is uncertainty as to through which property FP6 runs, due to lack of clarity in the definitive map, but favours the “servient property” as it were, to be the White House, based on its assessment of discovered taken together with all other evidence.
The original Order was promoted by the Council, the Order Making Authority (‘OMA’). If confirmed as made, it would have added to the definitive statement, a description of a small section of FP6, A-B, to clarify that the said section, commencing on Trentside at its junction with the driveway to the property known as the White House (point A), then proceeds through that property westwards for 75 metres to the point B at which the path turns northwards and through the property known as Salisbury House.
Interim Order Decision (IoD) dated 21 October 2022
The IoD proposed to modify the Order to delete the section A-B from the definitive map, essentially on the basis that there was no public right of way in this location due to an error having been made in the compilation of the definitive map which accorded public rights of way status for apparently the sole reason as stated in the “grounds for believing the path to be public” that “Older residents state pathway was in use for church attendees from farms.”  
The interim conclusions of the order were that, given the very specific reason for including the way as part of the definitive map when it was compiled, namely that it was for church attendees, the way was probably a churchway which was inconsistent with the broader basis of public user required for the existence of a highway. On the balance of probability, a mistake was made in compiling the DMS and therefore proper procedures were not followed. The IoD also noted the lack of any direct user evidence either before or after its compilation, as well as significant inconsistencies in the various descriptions of the route intended for inclusion in the DMS.
The OMA objected to the IoD, as did the Open Spaces Society (OSS) and another individual (K). The objections focussed on the quality of the evidence required to remove a public right of way from the DMS and asserted that the evidence was neither new, nor of sufficient substance to displace the presumption that the DMS was correct, nor was “cogent”. The objections included those of a procedural nature which I will deal with first below.
I appreciate that matters were raised in the interim decision that were not considered by the parties. The proposed order deleting A-B altogether was no doubt a surprising new entry into the debate that had obtained up to that point relating to FP6. Fairness requires caution to be exercised in introducing a new approach and relevant parties should be made aware of the case they have to meet. The advertisement of the proposed modifications allowed the parties the opportunity to make further representations and it was decided to hold a hearing. I am satisfied that procedural fairness was accomplished through the hearing process which was duly notified to all those who made objections following publication of the interim order. 
Neither the OSS nor K attended the hearing. The OMA was the only objector present, and it maintained its objection to the IoD. Also, the owner of Salisbury House D, was present and another individual C who lived 3 miles away and had a keen interest in public rights of way matters. D did not maintain any objection to the IoD and C supported it for the reasons contained therein. 
OSS objection
Firstly, it was objected that in considering an order under s53(3)(c)(iii) of the 1981 Act on the grounds that “other particulars contained in the map and statement require modification”, I had no power to amend the order so that instead there would be no public right of way over land shown in the map and statement as a highway. This was a modification which was so radical that it transformed the order into a vehicle for an entirely different purpose. 
Secondly, it is said that if there were such power, I was not competent to exercise the power where no party had made submissions to require or seek such an outcome. 
Thirdly, that an inspector has no power to review the circumstances of the inclusion of a footpath in the DMS absent “discovery of cogent and relevant new evidence to enable such a review to take place”. I discuss the approach to discovery of evidence separately below. However, I disagree with the OSS on this point to the extent that the evidence need not be categorised as cogent, or otherwise, to be sufficient for the purposes of qualifying as the “discovery of evidence” to enable a review to take place. 
The above points relate to the scope of the power to propose a further or different modification to an order which itself has been made under s53(3)(c)(iii) to modify the DMS. A modification of any kind to the original order is subject to paragraph 8(1) of Schedule 15 to the 1981 Act. This provides that the Secretary of State shall not confirm an order with modifications so as to either: (a) affect land not affected by the order; (b) not show any way shown in the order or show any way not so shown; or (c) to show as a highway of one description a way which is shown in the order as a highway of another description, except after duly advertising the modification.
Where a modification is proposed that does “not show any way shown in the order” this is subject to sub-paragraph (b). In general terms therefore, the legislation clearly contemplates the possibility of such a modification being proposed to the original order. 
Where facts come to light which suggest that the definitive map should depart from the proposed order Trevelyan v Secretary of State for the Environment, Transport and the Regions [2001] EWCA Civ 266 makes clear that “the scheme of the procedure under Sch 15 to the 1981 Act is that if, in the course of the inquiry, facts come to light which persuade the inspector that the definitive map should depart from the proposed order, he should modify it accordingly, subject to any consequent representations and objections leading to a further inquiry.” 
The facts which come to light may, subject to the relevant test(s) being fulfilled, require the relevant ‘event’ or ‘events’ to be modified on the order (e.g. an order may be made relying on the ‘event’ in section 53(3)(c)(ii) to “upgrade” a way, but during the course of the inquiry facts emerge which suggest that the line of the “upgraded” way differs from the line of the existing way, such that section 53(3)(c)(i) is also relevant). Where the required modification, which may or may not involve a change in the relevant ‘event’, falls within paragraph 8(1) of Schedule 15 to the WCA 1981, the correct approach is for the procedure set out in paragraph 8(2) to be followed prior to the confirmation of the order with modifications. However, where the proposed modification does not fall within paragraph 8(1) of Schedule 15 to the 1981 Act, there may not be the same opportunity for representations/ objections to be made or for a local inquiry to be held in relation to the proposed modification. 
Representations and objections were duly made and then a further opportunity was given by way of a hearing for concerned persons to elaborate upon their objections. I would agree that paragraph 8(1) does not necessarily mean that every kind of proposed modification that falls within the purview of sub-paragraphs (a)-(c) should be accepted subject to advertisement. The proposition is that an inspector may modify an extant order only insofar as the effect of the confirmed order would not be so substantially different from the referred order that it is arguably not the same Order, and therefore not what any party would be expecting. 
I accept that the IoD would alter the order in a substantially different way from when submitted but not so substantially as to be an irrational approach to the order originally submitted, in light of a review of the evidence that throws up new matters for consideration. Subject to the necessary advertisement being carried out and statutory procedures being followed to ensure all partes have a fair opportunity to be heard if they have objections, this would appear the appropriate action to take when the fact finder and decision taker is of the view that the right of way in question, does not in fact exist. As noted below, the option to return the order unconfirmed would not seem appropriate or helpful.
Moreover, the process under paragraph 8 does not limit objections that can be made or limit them to the modifications proposed by the inspector (The Queen on the Application of Elveden Farms Limited v Secretary of State for Environment Food and Rural Affairs [2012] EWHC 644 (Admin), paragraph 42).
I considered all the objections made including those representations that argue in favour of the original order and those that do not. Although as was pointed out in Elveden the inspector was “not required to do so as a matter of fairness pursuant to the statutory scheme, because the paragraph 8 process was available to any party or person who wished to object”  - at the stage before the interim order was made, I sought comments specifically on the matter concerning what seemed to me to be the true significance of the parish survey form, from the OMA and each of the two owners of the land potentially to be affected, and gave consideration to the replies. 
For the OMA the 1956 highway committee minutes from 1 October 1956 formed cogent evidence that demanded confirmation that the way went through the White House (it also stated that the discovered evidence mainly related to the Finance Act 1910 records that offered new insight into the situation). I endeavoured to apply the facts and law to the best of my ability in reaching a conclusion on the order then before me, whether that was in the Council’s favour or not. There is a need, as noted in Elveden at paragraph 64:
“when considering both decision letters [ie the interim order and this decision] …to remember, when examining their reasoning, how this issue was introduced, and in particular, therefore, how the inspector deals with evidence that is put in once the relevant parties had been alerted, through his first order decision of his introduction of the [new matter] and his reasoning process based thereon.”
I endeavoured to prepare the interested parties by writing to them in advance of the interim decision and subsequently in holding a hearing into the proposed modification. In this decision therefore it is important to review critically my reasoning in the first decision and the additional evidence submitted at the hearing, which I do below.
Therefore, for the above reasons I do not accept these procedural objections.
Fourthly, the OSS list several matters that it says are factually erroneous, but these are matters of opinion or judgement made in the IoD. The OSS simply disagrees with the interpretation placed on the evidence. For example, it states that it is erroneous that the entrance to the churchyard is the correct or intended terminus of the footpath. No such assertion was made. IoD/25 drew attention to the fact that the original parish survey form described the start and end points of the route respectively as: “at the kissing gate at Churchyard” and “at Mr Waterlands Farm & White House Farm.” 
In IoD/26 I said that there was no reason why this should not be so, meaning as a matter of principle and given there was no need for a highway always to be a through route, that the kissing gate at the south entrance to the churchyard would be a logical end point in itself. The OSS appears to have misunderstood what was said in the decision as to this and other matters. 
	Fifthly, it is said that the conclusion that the footpath was a churchway was made without evidence or submissions from any party as to such a possibility. The sufficiency of evidence is discussed below, however a modification to an order does not have to be based on an original suggestion from the OMA, objectors to the order or other persons. 
Sixthly, in IoD/55–69 the findings as to churchways and public user of the Order route were not fully considered by the parties or supported by them. However, I expressly acknowledged (IoD/109) that such matters had not been fully considered by the parties but advertisement of the proposed modifications would allow persons the opportunity to make further representations.
Lastly, the OSS objects that if the footpath as a whole were incorrectly recorded on the DMS, it was irrational to amend the DMS to delete only part of it. I have referred elsewhere to the Kent and Eyre cases. They make it clear that where the issue is the precise route of the footpath and not its existence or its length, and where part of a footpath had been mistakenly delineated on the DMS, there was no power under s53 of the 1981 Act to delete the footpath in its entirety, albeit that evidence relating to the whole of a route should be considered even when, as here, only a part is in dispute.
These cases were clearly flagged up in the IoD but the OSS did not comment on them or seek to distinguish them. I appreciate that the Kent case may not be strictly relevant given that the mistaken delineation referred to its existence in the first place and not its precise route. However, as a separate matter, it would be inappropriate to purport to make an interim order with modifications which could not be shown on the order map, i.e. if the path went off the map. The Order map of course does not include the whole route.
I agree that it would be odd to have part only of a route deleted where the rationale for the deletion would be the non-existence of the whole route but my powers do not appear to extend further. The option to return the order as I clearly stated (IoD/84) would not provide a way forward. Where circumstances persuade the inspector that the definitive map should depart from the proposed order, the inspector should modify it accordingly. Therefore, that was what was done. It would be for the OMA to consider what action it wished to take following any eventual confirmation. 
K’s objection
Ground 1: misapprehension as to requirement for discovery of evidence with regard to there being no right of way along Order route A-B
K picks up on the fact that there are two discrete modifications that may be made in s53(3)(c)(iii), ie A - that there is no right of way and B – that “particulars” should be added to the DMS. I had already noted this in IoD/17 because it was remarked upon by Glidewell LJ in Burrows, ie that the sub-paragraph was really dealing with two separate matters. I ventured that “at any rate the standard of proof is similar”, which considering the text of s53 appears to be so, ie the balance of probability, in each case balancing the presumption of conclusiveness of the map. K’s objection is that discovery of evidence good to open an enquiry under B (no right of way) is not of itself evidence good to open an enquiry under A. Each requires discovery of evidence relevant to the issue and consideration of all related evidence. 
I agree with the principle. However, that does not mean that a modification order may not be made that picks up on the evidence presented under s53(3)(c)(iii) related to the need to add particulars, and considers as part of that separate issue whether the route exists. In this particular case which is not a usual one, questioning the correct line of the route has necessarily involved a re-appraisal of the existence of the route itself following a thorough review of the available evidence including (Eyre) consideration of the route as a whole.
Ground 2: reappraisal of earlier evidence is not discovery of evidence
For K the purpose of the requirement to discover evidence is to “prevent the re-opening of the original process and evidence decades afterwards”. That may not be quite correct given that in limited circumstances as Trevelyan itself makes clear, evidence may disclose that a mistake has been made in the DMS. However, it is true that the more time that elapses, the more difficult it will be to establish that a right of way marked on a definitive map is there in error.
Ground 3: reappraisal of the evidence is impermissible
Citing an extract from The Queen on the Application of Leicestershire County Council v Secretary of State for the Environment, Food and Rural Affairs [2003] EWHC 171 Admin K said that “re-appraisal” is “outwith” the rules as to when a modification can be made. The Leicestershire case did not refer to the concept of appraisal or re-appraisal. The full paragraph cited reads:
“As I have already indicated, section 53(3)(c)(i) is usually in play when there is a question as to whether a right of way exists at all, ie when there is no question of any alternative route, merely a battle as to whether the right exists. Likewise, section 53(3)(c)(iii) is normally in issue when there is a battle as to whether the right of way shown on a map should be there at all and it is apparently unusual for the battle to be about alternative routes. If it is, however, it seems to me quite clear that the alternative Test B under section 53(3)(c)(i) is the less important. Indeed, it may well be that it is of no importance because what the inspector is having to do is to decide which is the correct route. If he is in doubt and if he is not persuaded that there is sufficient evidence to show that the correct route is other than that shown on the map, then what is shown on the map must stay because it is in the interests of everyone that the map is to be treated as definitive and if the map has been so treated for some time, then it is obvious that it is desirable that it should stay in place. Hence the circular indicating that cogent evidence is needed to remove a right of way shown on the map. It would be difficult to imagine that a finding that is less than that the alternative exists on the balance of probabilities would be sufficiently cogent evidence to change what is on the map. It would be strange indeed if merely to find that it was reasonable to allege that the alternative existed was in a given case sufficient to remove what is shown on the map. I am not saying it is impossible — it is dangerous to rule out any possibility — but I would be surprised, I am bound to say, if in any given case that amounted to sufficiently cogent evidence to remove the route shown on the map.” (emphasis supplied)
I have highlighted in bold the portion cited by K and underlined a more extensive passage, from which it appears that the court was concerned with a dispute as to which was the correct line of a way, not one that was disputed to exist. In other words, if it remains uncertain on review whether the line should be changed, then it should remain in place, but the position on the proposed modification was different, although the presumption must be considered. 
Ground 4: no discovery of new evidence
This issue and re-appraisal in the context of the approach to discovery of evidence is discussed below. 
Ground 5: misdirection as to law on churchways
K quotes from IoD/72 which is a concluding remark and not a statement of the law. K also cites Farquar v Newbury RDC [1909] 1 Ch 12 which held that a way leading to a church as its point of destination may be a highway. I have not said anything to the contrary in the IoD, which at IoD/62-69 accepts that there may be evidence of a wider public user apart from a specific limited use but finds that (IoD/70-71) the documentary evidence was insufficient to conclude (IoD/72-73) that a highway could be said to have come into being. 
I would add that “a way leading to a church” is not the term used in the parish survey form which was quite specific in referring to the purpose of the user, not simply that the user happened to be on a way leading to a church. 
OMA objection
The OMA maintained its objection that it had submitted when I had invited representations before the IoD was made. It also made written legal submissions, citing cases referred to in the IoD (and now here). It objects that the IoD wrongly attempts to construe meaning from the parish survey form and the 1956 highways committee minutes to justify deletion of the Order route. However, the OMA itself seeks to interpret the minutes in a certain way.
The OMA adds that if there is no evidence for inclusion and none against, “inclusion on the definitive map ipso facto weighs in favour of that inclusion on the balance of probability”, citing the statutory presumption in s56 of the 1981 Act as to its conclusiveness. The problem with that approach seems to me that it is the OMA who has acknowledged that the definitive map is in effect unworkable for section A-B because the precise line is unclear. That is why it has promoted the original order in the first place. The consistency guidelines cited do no more than reflect the statutory presumption and the case law. The issue is the weight to attach to such a presumption and whether it should be displaced after a review of the evidence as to whether or not section A-B of FP6 should be deleted from the map.
A Lindsey County Council (LCC) record confirming the definitive map’s relevant date as 21 September 1953 has also now been submitted. Each definitive map and statement, and each subsequent modification order, has a “relevant date”, ie the map is evidence that public rights existed at that date. When therefore, the DMS would eventually be published, which was not until 1962, then its conclusiveness would be presumed as far as public rights existing and shown thereon as at 21 September 1953. The LCC record merely confirms the statutory presumption as at a given date. It may still be questioned how a description of the route in the June 1953 parish survey changed twice into the “route to be corrected” and “the corrected route” as recorded in the 1956 minutes. The “corrected route” did not find its way into the DMS and it is not a correct description of FP6 as it is has been shown on the definitive map.  
The OMA also submitted parish council correspondence from 1986 concerning a signpost in Trentside by the White House. The sign pointed all the way through the White House property and the concern was that it should have signposted a right turn into the Salisbury House premises. The correspondence in my view adds to the reputation of a public way through White House. 
The OMA now also relies on an extract from a decision dated 19 December 2016, Ref FPS/M1900/14A/6 about an application to modify a definitive map in another county so as to delete a footpath. The point is made that in that decision no objections were received from landowners or the public to the inclusion of the footpath in the draft statement or provisional maps and consequently the parish survey “provides evidence of the local reputation of the path as a public right of way in the early 1950s and the lack of objection…is supportive of the recording of the footpath in 1953 as being correct.”
However, the situation here is not comparable. There clearly were objections or representations that caused some modification(s) to be proposed but the recording of the footpath did not in the end follow completely any of the draft descriptions of the route. The survey form records user for church attendance only. Strictly it provides evidence of that alone, however importance is attached to the survey record as the only available record that shows the grounds on which it was believed a right of way existed. Whether or not a mistake to treat use by farm workers as a way to attend church as tantamount to the existence of a public footpath, arguably the parish had discharged its duty which was only to decide whether it was reasonable to allege a public right of way, not whether the allegation was substantiated. Most ways were recorded by parish councils only because they were reputed to be public paths and were believed to have been used by the public for many years. I also bear in mind that the parish may have had in mind s5 Highways Act 1835 which did after all state that “the Word " Highways" shall be understood to mean all Roads, Bridges (not being County Bridges), Carriageways, Cartways, Horseways, Bridleways, Footways, Causeways, Churchways…”
A further item has been submitted which is a letter from LCC to the parish council of 31 August 1955 stating that “it would seem that the correct line of FP6 is as shown on the enclosed map cutting and not as it was originally shown on the Draft Rights of Way Map.” However, this really only adds to the confusion as no draft map is available, no map cutting available, and it is unclear what re-alignment was sought.
Finally, the Council submitted an extract from the National Farm Survey (NFS) of England and Wales 1941-3. The survey comprised a map showing farm boundaries and fields within, census return forms as at 4 June 1941 from farmers and a primary farm record, compiled by an inspector, who visited each farm. Unfortunately, only the map extract was provided for the hearing. The OMA states that it shows the White House separate from the road between it and Trentside in terms of farm ownership. This seems possible but the draughtsman or draughtswoman may have been cautious in delineating the boundaries of adjoining properties, to avoid contaminating one line with another, therefore drawing them conservatively on the inside edge of the boundaries. Generally, a section left uncoloured and separated from farmland on either side suggests it was regarded as a highway rather than a private farm road. It was not the purpose of the survey to identify public rights of way and buildings and field boundaries on the OS base maps may have changed by the farm survey date. 
The farm survey map extract contradicts the Land Registry title plan of the White House which shows the same land within that plot, not outside. If the road is taken to be outside the property it clearly ends in a cul-de-sac in front of another portion of the plot belonging to the White House (directly beneath the figure “4” in the notation “4/10”). The separate way across what is now Salisbury House land can still be seen on the map. Nevertheless some weight is given to the map in favour of the Order route going through White House.
D (owner of Salisbury House)
D attended the hearing. F, owner of White House was not present, however his written submissions were referred to by those present including D. D strongly objected to IoD/77 and 83 where I stated my opinion that absent any mistake in the DMS and assuming the existence of a route as marked A-B, it would appear slightly more reasonable to allege that the public way went through the driveway that currently belongs to Salisbury House, and not the White House. 
D submitted a photograph, given to him by the owner of Salisbury House after the Flixborough disaster. The date of the image is unknown but D believed it was from around the 1970’s. It shows that the ground was open between the two properties at point B. The way through to the White House is open and unobstructed on this photograph. As far as concerns the path down Salisbury House to Trentside there is a line which may be a hedge or other barrier extending perpendicularly across the line of that path and it is a poorly defined image. However, it does appear to show the open nature of the ground between the two properties, whilst leaving open the question of whether a public way had been established on the path through Salisbury House (ie the two parallel dotted lines marked in the 1907 and 1945 OS maps). 
Discovery of evidence
The OMA must limit original modifications it proposes in consequence of the occurrence of a relevant event, to those which would give effect to the rights of way found to exist, rather than those which might be thought to be suitable or desirable (Mayhew (Margaret) v Secretary of State for the Environment (1993) 65 P. & C.R. 344.) 
The parish council wished for section A-B to be stopped up as it was not used and so made no objection to the IoD. The owners of the White House and Salisbury House each made clear that they do not wish a public footpath to go through their properties. The Council indicated that it would be desirable to create a round route once the issue was clarified as there were so few public footpaths in the village and in its view FP6 was an attractive route. These matters are irrelevant to my decision, and I have not taken them into account.   
That said, the OMA has properly discharged its duty under s53 to seek to modify the DMS so that it would in its view correctly define what was shown on the definitive map as a public right of way. The basis for changing the statement is in s53(3)(c)(iii) which appears to allow for particulars to be added to the statement where there were none before (although it does not say so in terms). However, discovery of evidence since the relevant date of the DMS is still needed to show on the balance of probability that the statement needs modifying or that particulars need to be added for the first time. 
Thus (IoD/10), the purpose of the definitive statement is to provide greater detail as to the particulars of a route’s position or width and it is important to maintain, as an up-to-date document, an authoritative map and statement of the highest attainable accuracy (see R v SSE, ex p Burrows and Simms [1991] QB 394 (Court of Appeal (Civil Division). The court below expressed the duty as one to produce the most reliable map and statement that could be achieved, by taking account of “changes in the original status of highways or even their existence resulting from recent research or discovery of evidence” (R v SSE ex parte Simms & Burrows [1991] 2 QB 354). Trail Riders Fellowship v SoS for Environment, Food and Rural Affairs [2017] EWHC 1866 (Admin) held that the DMS’s purpose is to delineate precisely the ways in question.
However, if the evidence does not justify it, a route cannot be shown with any greater accuracy than exists. I mentioned Perkins v SoS for Environment, Food and Rural Affairs v Hertfordshire CC [2009] EWHC 658 (Admin) in the IoD and it is useful to quote more fully from the relevant paragraphs:
“…if it is possible, it will generally be desirable to show an order route to a high level of precision, but that will be the position if there is evidence to support such precise delineation actually relating to the right of way in question"; and "[where], as is often the case, the existence of the right of way is shown by historical maps of varying quality, vintage and produced for varying purposes … there is certainly no requirement in law to show the route with a greater degree of particularity than can be justified on the basis of the available evidence" (paragraph 14) (emphasis supplied).”
Agreeing with these observations, the court at first instance in R. (on the application of Roxlena Ltd.) v Cumbria County Council v Peter Lamb [2018] EWHC 2651 (Admin) said that the surveying authority (and therefore the decision taker) must make a judgment on the best evidence it has.
As mentioned in IoD/16 R. v Secretary of State for the Environment, ex p. Kent County Council (1994) 93 L.G.R. 322 held that where part only of a footpath was mistakenly delineated on the DMS, there was no power under s53 of the 1981 Act to delete the footpath in its entirety. Here, the IoD did not seek to do that but rather to correct the section of the path A-B in the original order. Of course that would produce an unsatisfactory position but the OMA would have to consider how to proceed in the light of such findings.
As to discovery of new evidence, Mayhew referred to the meaning of the verb "to discover" as "a mental process in the sense of the discoverer applying his mind to something previously unknown to him".
The predecessor authorities were many and varied as is known in the Isle of Axholme. In the continuous process of handover of files and comments, clearly many preparatory documents have not survived. At the end of the day the likelihood of the significance I have pointed to in that part of the survey form, being recognised by the OMA or its predecessor authorities appears to me unlikely on the evidence. 
I believe that the objections here make an unwarranted distinction between the position of the OMA and that of the inspector. The OMA uses the 1956 minutes and the 1910 Finance Act records as a basis for re-appraisal. It should not matter that the subsequent decision taker to whom the matter is referred should raise the matter for the first time, provided that due process is observed in making a proposed interim order to enable its full consequences to be appreciated and commented upon.
The objections put emphasis on the finding in Trevelyan v SSETR [2002] EWCA Civ 266, referring as it does to the “cogency” of evidence which must exist or “evidence of some substance”, in considering whether a right of way that is marked on a definitive map in fact exists. “Cogency” was an expression used in a government circular that appeared in 1990 following the Burrows judgment. Although this word was emphasised by the OMA, neither the court in Treveylan nor in Burrows used this word in the ration of the decision. The classic proposition often quoted from Trevelyan affirmed (paragraph 38) that at the end of the day the standard of proof is the balance of probabilities:
[bookmark: _Hlk180943136]“Where the Secretary of State or an inspector appointed by him has to consider whether a right of way that is marked on a definitive map in fact exists, he must start with an initial presumption that it does.  If there were no evidence which made it reasonably arguable that such a right of way existed, it should not have been marked on the map.  In the absence of evidence to the contrary, it should be assumed that the proper procedures were followed and thus that such evidence existed.  At the end of the day, when all the evidence has been considered, the standard of proof required to justify a finding that no right of way exists is no more than the balance of probabilities.  But evidence of some substance must be put in the balance, if it is to outweigh the initial presumption that the right of way exists.  Proof of a negative is seldom easy, and the more time that elapses, the more difficult will be the task of adducing the positive evidence that is necessary to establish that a right of way that has been marked on a definitive map has been marked there by mistake.” (Emphasis supplied).
In Trevelyan the inspector’s decision was untainted by his having found “on the balance of the evidence” that a public bridleway did not exist, because he had also directed himself, correctly, that clear and cogent evidence was necessary to remove a public right of way from the definitive map and that it had to be demonstrated that a mistake had been made.
Review
I requested the OMA to supply any further information it had related to the matter before the hearing took place and several additional items of evidence were found and submitted. However, a surveying authority's duty to investigate under paragraph 3 of Schedule 14 to the 1981 Act does not require it to investigate in greater depth or detail than it reasonably judges to be necessary in the circumstances (see Roxlena). It has remained my responsibility to resolve actual or potential conflicts of evidence, but not to strive to find evidence to satisfy the OMA’s desire to have the issue resolved simply in favour of one owner or the other if the evidence does not justify it.
At IoD/24 I emphasised that no information was submitted to demonstrate a public right of way through or along the churchyard north of the kissing gate other than its ultimate inclusion in the DMS and contrary to the parish survey. It should be noted that its inclusion was also contrary to 1) the supposed route described in 1956 to be corrected, as well as 2) the corrected draft route. Despite the existence of three draft descriptions no definitive statement was ever produced and the map is not entirely consistent with any of them.
The 1 October 1956 highway committee minutes refer to a ‘Corrected route – from main village street eastward and southward to accommodation road leading to the White House and thence eastward along accommodation road to Trentside Road.’ However, the London Gazette published on 21 December 1956 referred to a determination to modify the draft map by:
“(1) the deletion of part of footpath No.6 in the parish of Amcotts”. 
It is clear that deletion of part of footpath No.6 was formally considered under s29(4) National Parks and Access to the Countryside Act 1949 but the route remained recorded after that legal process. At this length in time the details of the process followed are lost but it may not be unreasonable to accept that the proposed routes and the evidence then in existence (whatever it was) was properly considered. Given the configuration involved, I cannot simply rationalise the “corrected” route as equivalent to a deletion. Something else appeared to be going on which just adds to the uncertainty around what exactly was considered by the highways committee at the time.
As to the Finance Act 1910 documentation, in IoD 65-67 I considered in detail its contents. It is still evidence that the OMA ignored the clear link between Mr Waterland and White House and Salisbury House described therein. This made it improbable that Mr Waterland was associated with any farm located further to the south. Whilst the Finance Act records were essentially neutral in determining the existence of a public footpath, they show it is likely that the point which the original survey form had as the terminus for FP6 was the point at which the White House/Waterland farm was reached and no further. Thus, I do not find the Finance Act records to be cogent evidence which taken with the other evidence shows a way through either D’s or W’s property.   
The other matter which seems obvious to me on review is the strong possibility that the highways committee minutes of 1 October 1956 reflected an entirely different and alternative route which can be seen on the OS maps, ie a footpath that does proceed “from the village street eastward and then southward” but the southward line being between the properties on Trentside and the village street on what has now become Cross Lane, to a point where the line of FP6 resumes its course southward to Salisbury House/White House. This becomes more obvious when looked at on a larger scale map used for the 2009 diversion order (replacing the route with a line going around the edge of the field and not itself at issue in this matter). There one can see the footpath in question going down Cross Lane and around a building but essentially the line is southward and clearly joins up with the rest of the definitive mapping of FP6. In fact, only this alternative route corresponds closely enough to the draft descriptions of the route in the highways committee minutes.
However, the OMA relies on the draft “corrected route” in the 1956 minutes only to add a description of the route from section A-B so it might be considered evidence which taken together with the other evidence is such as to require the modification proposed by the OMA, even although the position as far as concerns the rest of the route is questionable as I made clear in the IoD, and here because of the existence of this alternative route which only fits the “corrected route” and not the definitive map itself. 
The “corrected route” was an attempt to give greater clarity over the precise area through which the route runs eastward on the last leg of its journey to Trentside, (ie “to accommodation road leading to the White House and thence eastward…”). On the balance of probabilities the description in the 1956 minutes refers to the route to the White House property and, therefore on the south side of the hedge.
As was stated in IoD/72, it is uncertain why the main driveway to White House should have been intended as an accommodation road when it had already been well established for several years. At the hearing C drew attention to the Finance Act 1910 documentation that showed White House was a very large farm and suggested that it would have been a gated estate. There is no supporting evidence for this from the OS mapping or later photographs. 
Conclusion
I consider on balance that the 1956 minutes indicate that at the draft map stage that A-B ran down White House Farm driveway. Whilst the OS maps suggest another route was available north of that driveway, I bear in mind that this was a newer addition to the OS mapping than the White House route, which was available for use from at least the date of survey of 1887 OS map, in conjunction with the remainder of the route. 
Taking account of the evidence that deletion of the route was considered under the original 1949 Act processes, but that the route remains recorded, it is reasonable to accept that it is properly recorded on the DMS as a public footpath. Whilst neither the statutory presumption as to the conclusiveness of the map, nor that of due process in its compilation is irrebuttable, the relevant documentation is lost at this time and we cannot know the entirety of evidence before the relevant decision maker nearly 70 years ago. 
Taking account then of Kent the option would be not to confirm the order, leaving a somewhat unsatisfactory situation for the Council, in managing the route, the users and, importantly, the landowners. It is better for all that a route is properly recorded on the basis of the best evidence which is available. Whilst I consider it to be very limited, such that the balance as to the correct route is on a fine margin, overall it just tips to showing that the footpath lies to the south of the boundary, such that it runs along the driveway to the White House. As a result, I consider that the order should be confirmed as made.


Formal Decision
The Order is confirmed as made.
Grahame Kean
INSPECTOR


APPEARANCES


OMA
C Wilkinson				Rights of way officer
Other appearances
M Dare				Owner, Salisbury House
J Carney				Interested person
M Clegg				Amcotts Parish Council (observing) 
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