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Site visit 3 September 2024

	by Nigel Farthing LLB 

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 20 September 2024



	Order Ref: ROW/3324983	

	This Order is made under Section 119 of the Highways Act 1980 (‘the 1980 Act’) and is known as the Oxfordshire County Council Tiddington-with-Albury Footpath No.11 (part), Public Path Diversion and Definitive Map and Statement Modification Order 2022.

	The Order is dated 12 September 2022 and proposes to divert the public right of way as shown on the Order Map and described in the Order Schedule.

	There was one objection outstanding when Oxfordshire County Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	[bookmark: bmkPoint]Summary of Decision: The Order is confirmed
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Procedural Matters
I undertook an unaccompanied site inspection during the morning of Tuesday 3 September 2024.
In writing this decision I have before me the written statements of case of the Council and the Objector. I have a response to the Objector’s statement of case submitted by ET Landnet on behalf of the Applicant and statements in support of confirmation of the Order from the Applicant and three others.
In writing this decision I have found it convenient to refer to points A, B and C marked on the Order Map. I therefore attach a copy of this map.
The Order was made by the Council under section 119 of the 1980 Act. It proposes to stop up that section of Tiddington-with-Albury footpath 11 currently recorded on the Definitive Map and Statement (DMS) between points A and B and C on the Order Map (the DMS route) and to create a public footpath between the points D, E, F, G and C and between points E and H as shown by a broken line on the Order Map (the proposed route).
The Legal Framework 
Section 119(6) of the Highways Act 1980 (the 1980 Act) involves three separate tests for an Order to be confirmed. These are;
Test 1: whether it is expedient in the interests of the landowner, occupier, or the public for the paths to be diverted. This is subject to any altered point of termination of the paths being substantially as convenient to the public.
Test 2: whether the proposed diversion is substantially less convenient to the public.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                
[bookmark: _Hlk161132534]Test 3: whether it is expedient to confirm the Order having regard to the effect which; (a) the diversion would have on public enjoyment of the paths as a whole, (b) the coming into operation of the Order would have as respects other land served by the existing public rights of way, and (c) any new public rights of way created by the Order would have as respects the land over which the rights are so created and any land held with it.
In determining whether to confirm the Order at Test 3 stage, (a)-(c) are mandatory factors. On (b) and (c) of Test 3, the statutory provisions for compensation for diminution in value or disturbance to the enjoyment of the land affected by the new paths must be taken into account, where applicable. Other relevant factors are not excluded from consideration and could include those pointing in favour of confirmation.
Main Issues
1. To confirm the Order, I must be satisfied that it meets the criteria set out in the legal framework above, specifically. 
· That in the interests of the landowner it is expedient for the Order to be confirmed.

· That the termination points are on the same, or a connected highway, and are substantially as convenient to the public.

· That the diverted route is not substantially less convenient to the public.

· That having regard to the issues detailed above, and all other matters, it is expedient to confirm the Order.
To assist in the interpretation of these criteria, I have had regard to the judgement in the case of R (Young) v Secretary of State for Environment, Food and Rural Affairs (QBD) [2002] EWHC 119 (Admin) (‘Young’) and The Open Spaces Society v SSEFRA [2021] EWCA Civ 241. 
Site visit
The hamlet of Albury consists of four or five houses and St Helen’s church. The only means of vehicular access is by way of a narrow track known as Albury Lane which is a cul-de-sac terminating at the hamlet.
I began my site visit at point A on the Order map. Here there are two pillars, one on each side of the entrance to the private residence known as The Old Rectory. From this point the track leads downhill towards The Old Rectory. No view of the house is available until one is beyond the curtilage of St Helen’s Church, at which point the house and outbuildings come into view.
The house and outbuildings together comprise an impressive and attractive assemblage of architectural interest. The existing footpath leads along the eastern frontage of the house to point B. At the time of my visit several cars were parked on the gravel drive to the east of the house. The existing footpath passes between the house and the area where the cars were parked.
From the footpath one has, from the north, views into the courtyard and rear of the house and at the south, views through a gate into the ornamental flower garden. The path passes within only a few feet of the impressive front door and the windows at ground floor level in the eastern elevation. Although close to the house, very little can be seen of the architecture of the building as it is substantially covered with climbing plants or obscured by large shrubs. The only significant elements of architecture which could be seen are the front door, two first floor windows and the chimney, although this requires one to make a deliberate effort to look up. 
From point B the existing footpath continues in a south-easterly direction along a gravel drive to a gate where it leaves the immediate curtilage of the house and enters a grass meadow with a number of substantial trees, giving the sense of parkland. The path continues across the meadow to a footbridge over a ditch at point C. Beyond the ditch the path runs uphill over the meadow before entering Fernhill Wood where it continues for perhaps half a mile before exiting onto arable fields. 
I walked the proposed diversion route (the proposed route) starting at point C. The route runs almost due north across the meadow to point G. The route is uphill and over grass. On the day of my visit, it was overcast and dry, but the grass was damp, probably from rain the day before. I did not experience any difficulties in traversing this section and did not notice any wet or soggy patches (in contrast, when walking FP11 through Fernhill Wood there was one significantly muddy section). 
As one walks north from point C The Old Rectory soon comes into view. The whole of the eastern façade can be seen save for the lower two or three feet which are obscured by the profile of the ground. Most of the front door is visible, as are the two first floor windows, the chimney and the roof. The remainder of the façade is obscured by the same vegetation that limits the view from the existing footpath. The proposed route, at its closest to The Old Rectory, is approximately 75 metres away and the view of the house is unobstructed and is seen in the context of the complete assemblage of buildings.
At point G there is a gate and stile leading into a smaller enclosure passing alongside the churchyard. From this section of the proposed route good views are available of the south and east elevations of the church. At point E the proposed route enters a track before entering the churchyard at point D to connect to FP8.
The track at point E runs on an east / west axis. The proposed route turns west at this point to link with FP8. Turning east at point E, the track continues but, for the first 16 metres to point H, is not currently recorded on the DMS as a public right of way of any description. Point H is currently the western terminus of FP10 which is therefore a cul-de-sac. The Order proposes to extend FP10 to connect with the proposed route at point H.
Having completed the walk of the proposed route from south to north I retraced my steps to walk both the proposed and existing routes the other way round. The return walk gave rise to no further issues in relation to the proposed route. On reaching point C, I walked the existing route back towards The Old Rectory. Approaching the curtilage of The Old Rectory, marked by the gate, views of the house were obscured by a large tree. Having passed through the gate views of the house were further obscured by an overhanging Holme Oak tree and by a yew hedge, such that no clear view was available until very close to the building. 
Reasons
Test 1. Whether it is expedient in the interests of the landowner that the path or way be diverted
The Order was requested by the landowner because of concerns about security and privacy. Evidence is given by the landowner about the effects of trespass by people using the footpath and their dogs. Details are given of one incident where the landowner’s bantams were killed by a dog belonging to a user of the footpath. The landowner has stables at the property and states the safety and security of the horses, dogs and poultry, is compromised by not being able to confidently secure gates.
When I walked through the curtilage of the house (between points A and B) the overwhelming sense felt was one of intrusion. It is a domestic setting in a rural area with the trappings of family life all around. The fact that one is required to walk between the front door and parked cars emphasises that sense. When the front door is open a walker would be able to see into the house. When the owners or their family or guests leave the house by the front door, they will inevitably come into close contact with any member of the public using the footpath. 
The advantages to the landowner of the diversion are that it would remove the public footpath from the curtilage of the house and thus allay the landowners concerns over privacy and security.
Government guidance on the diversion of public rights of way that pass through private dwellings, their curtilage and gardens, published in August 2023, emphasises that a home owner is entitled to ‘a reasonable expectation of being able to relax in the garden or spend time with family and friends without strangers appearing in the same confined space’ and that such an expectation is relevant no matter that the public right of way has existed for centuries.
The courts have made clear that in considering this first test the issue is confined to whether the diversion is expedient in the interests of the landowner. In Ramblers Association v SSEFRA, Oxfordshire County Council, Weston et al [2012] 3333 (Admin), Ousley J said; - 
“The question that has to be asked under section 119(1) is whether the diversion is expedient in the interests of the landowner. I cannot see that the question of whether the landowner bought knowing the footpath, or bought not knowing of it, or bought taking a chance that he might be able to obtain a diversion order, has got anything to do with whether it is expedient in his interests that the order be made. If it is more convenient, beneficial or advantageous to him, it is expedient in his interests.”
I accept the Applicant’s evidence as to the reasons why the diversion will benefit them and following the guidance of Ousley J set out above, I must conclude that the proposed diversion is expedient in the interests of the landowner.

Whether the altered termination points of the highway will be substantially as convenient to the public.
The proposed route seeks to divert the northern section of FP11. Accordingly, the southern end of the proposed route connects to the existing highway, FP11, at point C. 
The northern end of the proposed route (point D) is approximately 64 metres to the east of point A, the northern commencement of the existing route. These points are connected by FP8 through the churchyard.
For a walker approaching point A from the west and intending to head south on FP11 the proposed route will add approximately 40 metres to the walk. The same will apply to a walker using FP11 from the south and intending to head west from point A.
For a walker approaching from the east along FP10 the proposed route will confer two benefits. First, it is approximately 24 metres shorter than travelling to point A and then heading south on the existing route, Second, FP10 is currently recorded as a cul-de-sac, terminating at point H, thus not connecting to FP8. The proposed route will create the link from FP10 to FP8. 
The existing and proposed routes are likely to be used primarily for recreational purposes given the remote rural setting of the paths in question. In this context I do not consider that an additional 40 metres walk for those using the route in one direction will be material to the convenience of the user.  Accordingly, I conclude that the altered termination point will be substantially as convenient to the public. 
Test 2. Whether the path will be substantially less convenient to the public as a consequence of the diversion
Guided by the judgement in Young I need to consider whether, in terms of convenience, matters such as the length of the diverted path, the difficulty of walking it and its purpose will render the path substantially less convenient to the public.
Length 
The total distance of the existing route (points A to C) is approximately 236 metres (the entire length of FP11 is approximately 1.4 kilometres). The length of the proposed route (D to C) is approximately 212 metres and the length of FP8 through the churchyard to connect with point A is approximately 64 metres. Hence the proposed route is approximately 40 metres longer than the existing route.
In this case, as I have set out earlier, the existing route is mainly used for recreational purposes and the very modest increase in distance is, in my opinion, not less convenient, let alone substantially less convenient to the public.
      Topography
The existing route runs gently downhill from point A to the stream at the bottom of the valley crossed by the footbridge at point C. The proposed route has a very similar gradient downhill from Point D to the footbridge at point C. On both routes the gradient is barely noticeable when walking them. 
      Width
The DMS does not record a width for FP 11. The existing path is enclosed south from point A where contiguous with St Helen’s church and beyond that point is unconfined, being over the drive and parking area of The Old Rectory. The remainder of the existing route is over the open meadow. 
In a situation where the width is not recorded in the Definitive Statement, the legal width will be that which has been ordinarily used by the public. When I visited there was no evidence of actual use by the public over the drive and gravel parking area. There was some evidence of use, in the form of a worn strip of grass, from the gate to point C. This did not appear to be more than 2 metres in width.
The proposed route will have a defined width of 2 metres between points D and G and 3 metres between G and C.
The Objector has not expressed any concerns about the width of the proposed path, and I consider the stated widths of 2 and 3 metres to be appropriate in the context of this location.
Surface
Within the curtilage of The Old Rectory the surface of the existing route is stone. The surface is quite worn for the section of drive contiguous with the church, but the remainder, including the parking area in front of the house is in good condition and level. Beyond the gate to point C the surface is tussocky meadow grass but without any obvious unevenness.
The section of the proposed route between points C and G is over the same meadow and the surface condition is identical. The Objector suggested that there is a boggy patch along this section of the route. I did not experience this despite the weather having been such as to create muddy patches elsewhere on FP11.
The proposed route is currently available for use by the public on a permissive basis and a worn strip is evident on the ground which would appear to suggest that at least some members of the public have chosen to use this route over the existing definitive route.
The section of the proposed route G to D is through two paddocks over unmade ground. The surface is worn but even.
Limitations
The existing route has one gate, south of point B. The proposed route will have gates to the paddocks at points G, E and F. The presence of additional gates is less convenient to the public.
Overall, on the question of whether the diversion would be substantially less convenient to the public, I conclude that it will not. The difference in distance is not material, the topography and surface are largely similar. The proposed route will benefit from having a defined and adequate width. The only potentially detrimental element is the increase in the number of gates, but in the context of all relevant factors I do not consider this would render the proposed route significantly less convenient to the public as a result of the diversion. In coming to this conclusion, I note that no objection has been made in relation to this element of the confirmation tests.
Whether it is expedient to confirm the Order having regard to the effect which:
      a.    the diversion would have on public enjoyment of the path as a whole
It is on this test that the objection to confirmation has been made, the Objector stating, ‘Our principal objection is that the diversion would significantly diminish public enjoyment of the path’. Distilled down the objection relates to one issue only, that the existing route ‘passes in front of a house called The Old Rectory’ whereas the proposed route is located some 60 or 70 metres to the east of the house.
The Objector quotes the description of The Old Rectory from Pevsner’s ‘The Buildings of England, Oxfordshire’. It describes a Grade II Listed Building dating from c.1819. The description of the exterior outlines the architectural features without comment on their merit. The Objector however describes The Old Rectory as ‘a charming building of considerable interest on account both of the architectural features mentioned above and of its visual attraction’. 
The Objector highlights the fact that ‘the façade of this building is in full view of footpath no. 11 where it passes through the ‘parking area’ north of B’. The Objector states further ‘This view of the Old Rectory would be destroyed by the proposed diversion: no full view of the façade of the house would be possible’.
The Old Rectory is undoubtedly a building of charm and interest however I disagree with various aspects of the Objector’s commentary on its merit and the impact of the proposed diversion. 
Pevsner describes a number of architectural features which earn the building its Grade II listing. In reality, as I have described earlier, the majority of the relevant façade is obscured from view by reason of the extensive climbing plants and various large shrubs. In consequence little of the architectural features described can be seen. This is perfectly illustrated by the photographs at paragraphs 14 and 23 of the Applicant’s Response to the Statement of Case of the Objector. These two photographs demonstrate the extent of obstruction by vegetation such that the only elements of the building (as opposed to its vegetative cover) which can be seen are the front entrance, two windows at the top right of the main building, the chimneys and roof. From the existing route, which is close to the building, the chimneys and roof can only be seen by making a deliberate effort to look up. 
I accept that as one approaches the house along the existing route from the north (point A) views of the northern elevation of the main house are available along with views of various outbuildings. These are not however the principal listed features of the property.
Approaching The Old Rectory from the south (point C), using the existing route, any view of the building is obstructed as I have outlined in the description of my site visit. Little of the assemblage of buildings can be seen until the large Holme Oak tree is passed at which point the building is immediately in front of the walker.
From the proposed route a virtually complete view of the eastern façade is available. The only significant difference from the view gained using the existing route is that it is viewed from approximately 75 metres further away. For a significant part of the proposed route south of point G, the entire façade is in view, subject to obstruction by the same vegetation that obstructs the view from the existing route. The only noticeable difference is that the level of the intervening ground obscures the section of the façade below the bottom of the ground floor windows (much of which is substantially covered with vegetation). Most of the front entrance can be seen, as can the two windows on the first floor. By viewing the building from a little further away, the chimneys and roof can be seen easily and in context. In addition, some parts of the eastern elevation can be seen from certain vantage points without the obstruction of the large topiarised Yew which impedes any view from the existing route. 
I accept that from the proposed route the views of the northern elevation of the house and of the outbuildings are more limited, but these structures are seen in their context and setting.
The Objector’s statement that ‘This view of The Old Rectory will be destroyed by the proposed diversion: no full view of the façade of the house would be possible’ is, in my view, without proper foundation. The view that is available from the proposed route is not significantly different from that gained from the existing route. It is from a short distance further away but is close enough for a full appreciation to be made of those architectural features which are not obscured by vegetation. Some aspects of the view benefit from the context the distance provides. 
Having regard to the foregoing, I conclude that public enjoyment of the path as a whole will not be adversely impacted by reason of the available views of The Old Rectory.
I have considered whether any other factors arising from the proposed diversion may have an impact on public enjoyment of the path. 
The Objector refers to the loss of a ‘fine view of bluebells south-west of footpath 11 (south of B)’. The timing of my visit was outside the bluebell season and in the absence of photographs it is difficult for me to assess the quality of any view and thus the value of the loss. The bluebell flowering season is relatively short, and thus any loss only periodic, although I do accept that some value can attach to the benefit of seeing wildflowers in bloom.
St Helen’s Church is an obvious feature of both the existing and proposed routes. From the existing route the church can be seen through the hedge and across the churchyard from point A, but views are limited. Walking from point C towards B the small church tower can be seen amongst the treetops, but no view is available of the main part of the church. In contrast, walking from C to D good views can be had of both the south and east elevations of the church.
The section of FP11 that is proposed to be diverted is relatively short both in absolute terms and as part of the whole. The underlying character of this part of the walk is defined by the meadow or open parkland and this is the case with both the existing and proposed routes. There are two significant features of interest, The Old Rectory and the church. Views of the house are slightly more distant from the proposed route, but views of the church are much improved. Having regard to all of these factors I do not consider the public enjoyment of the path would be materially altered or diminished by reason of the proposed diversion.
b.   the effect of the coming into operation of the Order on land served by the   existing public rights of way
The Order would have no effect on land served by the existing right of way.
c.   the effect of the new public right of way on the land over which it is created (or land held with it);
No issues have been identified in respect of the affected land, in terms of either the existing or the proposed route, which I need to consider.
The expediency of confirming the Order
In considering the expediency of confirming the Order I am required to take into account the mandatory considerations a. to c. above. I am also entitled to take account of my conclusions in respect of Test 1. I am then required to balance these considerations in order to determine whether it is expedient for the Order to be confirmed. 
I have concluded that it is in the interest of the landowner for the Order to be made and although the Objector made some comment as to the application of the test, I do not consider it is seriously in issue that the landowner will benefit from the Order being confirmed.
The only issue seriously in contention is the effect of the diversion of the public on their ability to enjoy the view of The Old Rectory. I have concluded that the Objector’s concerns are overstated. To the extent that the inability to view the architecture from close proximity is detrimental to the public, this should be balanced against the various benefits of the proposed route in terms of viewing the same elevation of the house in a wider context and for a longer period of the walk. A further benefit accrues in the greatly improved views which are available of the church.
In considering the overall expediency of confirming the Order I am entitled to take into account the value to the landowner of the proposed diversion. I have found that in addition to benefits in terms of security, the diversion would also afford the landowner the level of privacy which guidance and authority indicates they are entitled to.
Balancing these factors, I am satisfied that the relevant tests are met and that the Order should be confirmed. 
Conclusions
Having regard to these and all other matters I conclude that the Order should be confirmed.
Formal Decision
I confirm the Order.
Nigel Farthing
[bookmark: bmkScheduleStart]Inspector
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