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	· This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Oxfordshire County Council Finmere bridleway No.18 Modification Order 2023.

	· The Order is dated 6 February 2023 and proposes to modify the Definitive Map and Statement for the area by upgrading a footpath to a bridleway as shown on the Order plan and described in the Order Schedule.

	· There was one objection outstanding when Oxfordshire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.

	[bookmark: bmkReturn]


Preliminary Matters
In writing this decision I have found it convenient to refer to points marked on the Order Plan. I therefore attach a copy of this plan.
This case concerns the proposed upgrade of footpath no.18 Finmere to a bridleway on the Definitive Map and Statement (DMS). The route commences from its junction with Tingewick bridleway no.27, at the county boundary with Buckinghamshire, and follows a north westerly direction over a now disused railway to join Water Stratford Road, opposite Bacon’s House. Oxfordshire County Council are the Order making authority (OMA) and are supporting the Order. 
The objection submitted does raise matters that I cannot consider in reaching my decision, I refer to them below.  
The Main Issues
The OMA made the Order under Section 53(2)(b) of the 1981 Act on the basis of an event specified in sub-section 53(3)(c)(ii). As a result, the main issue is whether the evidence discovered, when considered with all other relevant evidence available, is sufficient to show that footpath no.18 should be upgraded to a bridleway, and that the DMS require modification.
The evidence submitted in support of this case is documentary evidence, there is no evidence of user. As regards to documentary evidence, Section 32 of the Highways Act 1980 (the 1980 Act) requires that I take into consideration any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway. My decision is reached on the balance of probability.
Reasons 
Tithe Map and Apportionment for Finmere 1842
The Tithe Map pre-dates the construction of the railway, referred to below. A route on an alignment which corresponds to the Order route, is shown as a double dashed line and coloured sienna. The route is continuous between, what is now known as, Water Stratford Road opposite Bacon’s House and the parish boundary. At the boundary it is annotated ‘to Tingewick’. This would suggest that the route was a through route and linked two public roads.    
The route is within the field numbered 41. The apportionment describes plot 41 as “the walk” for which a tithe was payable. The landowner is recorded as the Duke of Buckingham and Chandos, and the occupier as William Tredwell. The plot is described as arable.
I consider that as the route is coloured on the map, in the same way as other public roads, it would be reasonable to conclude that it was regarded as a public road. As the Order route is shown as a double dashed line and appears to be a link between two public roads, this suggests it was of more importance than a footpath. I consider it likely to have been used as a public through route at this time.    
Ordnance Survey (‘OS’) Mapping 
The OS drawings dated 1814-15 show the Order route as part of a through route between two roads. It appears to be depicted as two lines or dashed lines within a narrow field. 
The 1 inch to 1 mile first edition OS map 1833 clearly shows a route with two solid lines on the same alignment as the order route between points A and B. From point A the track then goes over the boundary and continues to the road. I consider this to be supportive of public rights higher than footpath. Due to the scale of the map only routes of some importance were depicted at this time.  
The first, second and third editions of the 25-inch OS map, dated 1881, 1900 and 1922 respectively, all show the Order route as double dashed lines. The route continues in the same manner, over the county boundary, to the road and is therefore shown as a through route. The railway is shown on these maps, the route crosses the railway on the level just to the south of point B. On the second and third editions it is noted that the adjacent footpath no.17 is annotated ‘FP’, and the double dashed lines are closer together. In contrast the Order route is not annotated, it appears as a wider route than the footpath. This could indicate it was suitable for use as a higher status than footpath.
The 1:25000 OS map dated between 1937 and 1961 again shows the Order route, and its continuation to the road, as double dashed lines. In contrast the map depicts the footpaths either side of the Order route, as single dashed lines and they are annotated as FP. 
The OS drawing and all the OS maps from 1833 onwards consistently record the physical existence of the Order route in its entirety. I consider that the OS drawing and the one inch first edition map of 1833 are suggestive of public rights higher than footpath. These early maps, due to their scale, would not generally show footpaths, and therefore only routes of some importance were depicted. From 1888 OS maps carried a disclaimer to the effect that the representation of a track or way on the map was not evidence of the existence of a public right of way. Therefore, the OS maps after this date are of limited assistance regarding the status of the route. Although in this case as the route has been shown consistently in the same manner, which differs from the adjacent footpath, it could still be useful evidence in determining the status, particularly when considered in conjunction with the other evidence. 
Railway Plans and Records
There is an Act of Parliament for making a railway from the Oxford and Bletchley junction railway to Birmingham and Brackley, it is dated 1846. The Act sets out the terms under which the Buckingham and Brackley junction railway company were to operate. There is nothing specifically relating to the Order route in the Act.  
The Buckinghamshire Railway Plan, Tring to Banbury line dated 1845, comprises a plan with sections and an accompanying book of reference. The Order route is shown in its entirety on the extract, from the county boundary to Bacon’s House. The route itself is given the number 5; this is within plot number 4. The book of reference describes plot 5 as “bridle way”. The ownership is assigned to “The Surveyor of Highways”. There are two other railway plans submitted one dated 1845 and the other undated, both appear to be identical to this plan.
I consider this to be good evidence that the Order route was considered to be a public bridleway at the time. The plans would have been on held on deposit with the Clerks of the Peace for the affected Counties, and it would have gone through the due parliamentary process, giving it considerable evidential weight.  
Finance Act 1910 Records
The Finance Act working copy map and the final copy valuation map both show the Order route within hereditament number 98, which includes Bacon’s House and the surrounding farmland. The route also crosses hereditament number 162 which includes the railway. The valuation book, the field book and the valuation form all consistently show a deduction of £25 for public rights of way associated with hereditament number 98. However, the documents do not specify the routes or the status of the rights of way crossing the land. The entry in the valuation book for hereditament number 162 is not entirely visible but appears to be blank and the field book shows no information regarding rights of way. Accordingly, I consider that the Finance Act documents are of no assistance in determining the status of the Order route.  
Landowner Statement and Declaration 1935 and 1942
Under the Rights of Way Act 1932 a previous landowner, Merton College, submitted a statement of admitted rights of way in November 1935. They followed this up, as was required, with a statutory declaration in November 1942. The Order route is shown on the accompanying map with red dashed lines and is numbered 4. The statement refers to all 4 of the routes across their land as footpaths, including the route numbered 4. I agree with the OMA that although these documents show the landowner at this time admitted only the existence of footpath rights, they do not have the effect of extinguishing any pre-existing higher rights, if such rights were found to exist.
Aerial Photography    
Aerial photographs from 1961, 1964, 1981, 1991 and 1999 all show the Order route with varying degrees of visibility. However, although the photographs, particularly from the 1960’s, show a defined and clearly well-used route it is not possible to say whether it was capable of being used as a bridleway at the time.  
Finmere Rights of Way Correspondence Files
In a letter dated November 1975 Tingewick parish council queried the route being a bridleway in Tingewick parish and a footpath in Finmere and mentioned that horse riders were being challenged by the landowner. In February 1976 the County Surveyor and Engineer responded and agreed that the footpath should be upgraded to a bridleway on the Finmere side. It was proposed to include the change in the next review of the Definitive Map. However, with the enactment of the Wildlife and Countryside Act 1981 changing the way in which the Definitive Map was to be reviewed, the planned review was never completed, and the route remained on the Definitive Map as a footpath. I consider that this correspondence shows that the County Council had investigated this matter, and officers were of the opinion that the Order route should be upgraded to a bridleway.       
Conclusions on the documentary evidence
The OS 1 inch to 1 mile map dated 1833 shows the Order route, along with what is now known as Tingewick bridleway no.27, as a through route between two public roads, indicating it was a significant route at the time. In addition, the Tithe Map of 1842 shows the full length of the Order route coloured in the same way as other public roads and indicates a continuation to Tingewick. The railway documents from 1845 provide clear evidence that the Order route was considered a bridleway at that time. In addition, correspondence from the mid 1970’s specifies that Council officers believed the route should be upgraded to bridleway status. 
I consider that this was a significant route historically and was a direct link between two public roads. The evidence shows that it was likely that the Order route carried higher rights than the adjacent public footpath. Although the route may have fallen into disuse as a bridleway there is no evidence of the formal extinguishment of these rights.   
Other Matters
The objector raised concerns regarding the upgrading of the route. They refer to the desirability of the route as a footpath. The comments appear to indicate that the current pleasant route would deteriorate with use on horseback. The objector agrees that the footpath was a bridleway in the past, however, they believe that the status must have been previously changed. No evidence of a legal event modifying the status of the route to a footpath has been provided. The objector also comments that the applicant does not live near to the Order route and questions the costs that may be incurred by the OMA. These concerns are not based on the historical evidence and are therefore not relevant matters for my consideration under the 1981 Act.             
Overall Conclusion
Having regard to the above and all other matters raised I conclude, on the balance of probabilities, that there is sufficient evidence for footpath no.18, between points A and B to be upgraded to a bridleway. Therefore, the Order should be confirmed. 
[bookmark: bmkScheduleStart]Formal Decision
The Order is confirmed.

J Ingram
INSPECTOR
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